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original  copy  available  for  filming.  Features  of  this 
copy  which  may  be  bibliographically  unique, 
which  may  alter  any  of  the  images  in  the 
reproduction,  or  which  may  significantiy  change 
the  usuel  method  of  filming,  are  checked  below. 
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Coloured  maps/ 
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Coloured  plates  and/or  illustrations/ 
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Bound  with  other  matériel/ 
Relié  avec  d'autres  documents 

Tight  binding  may  cause  shadows  or  distortion 
along  interior  margin/ 

La  reliure  serrée  peut  causer  de  l'ombre  ou  de  la 
distortion  le  long  de  la  marge  intérieure 

Blank  leaves  added  during  restoration  may 
appear  within  the  text.  Whenever  possible,  thèse 
hâve  been  omitted  from  filming/ 
Il  se  peut  que  certaines  pages  blanches  ajoutées 
lors  d'une  restauration  apparaissent  dans  le  texte, 
mais,  lorsque  celé  était  possible,  ces  pages  n'ont 
pas  été  filmées. 

Additional  commenta:^ 
Commentaires  supplémentaires.- 


L'institut  a  microfilmé  le  meilleur  exempleire 
qu'il  lui  a  été  possible  de  se  procurer.  Les  détails 
de  cet  exemplaire  qui  sont  peut-être  uniques  du 
point  de  vue  bibliographique,  qui  peuvent  modifier 
une  image  reproduite,  ou  qui  peuvent  exiger  une 
modification  dans  la  méthode  normale  de  filmage 
sont  indiqués  ci-dessous. 
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ihowthrough/ 
Transparence 

Quality  of  print  varies/ 
Qualité  inégale  de  l'impression 

Includes  supplementary  matériel/ 
Comprend  du  metériel  supplémentaire 

Only  édition  available/ 
Seule  édition  disponible 

Pages  wholly  or  partially  obscured  by  errata 
slips,  tissues,  etc.,  hâve  been  refilmed  to 
ensure  the  best  possible  image/ 
Les  pages  totalement  ou  partiellement 
obscurcies  par  un  feuillet  d'errata,  une  pelure, 
etc.,  ont  été  filmées  à  nouveau  de  façon  à 
obtenir  la  meilleure  image  possible. 
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The  copy  filmed  hère  has  been  reproduced  thanks 
to  the  generosity  of  : 

D.  B.  Weldon  Library 
Univertity  of  Western  Ontario 

The  images  appearing  hère  are  the  beat  quality 
possible  considering  the  condition  and  iegibility 
of  the  original  copy  and  in  Iceeping  with  the 
fiiming  contract  spécifications. 


L'exemplaire  filmé  fut  reproduit  grâce  à  la 
générosité  de: 

D.  B.  Weldon  Library 
Univertity  of  Western  Ontario 

(es  images  suivantes  ont  été  reproduites  avec  le 
plus  grand  soin,  compte  tenu  de  la  condition  et 
de  la  netteté  de  l'exemplaire  filmé,  et  en 
conformité  avec  leu  conditions  du  contrat  de 
fiimage. 
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Original  copies  in  printed  paper  covers  are  filmed 
beginning  with  the  front  cover  and  ending  on 
the  last  page  with  a  printed  or  illustrated  impres- 
sion, or  the  back  cover  when  appropriate.  Ail 
other  original  copies  are  filmed  beginning  on  the 
first  page  with  a  printed  or  illustrated  impres- 
sion, and  ending  on  the  last  page  with  a  printed 
or  illustrated  impression. 


The  last  recorded  frame  on  each  microfiche 
shall  contain  the  symbol  — ^(meaning  "CON- 
TINUED"),  or  the  symbol  V  (meaning  "END"), 
whichever  applies. 


Les  exemplaires  originaux  dont  la  couverture  en 
papier  est  imprimée  sont  filmés  en  commençant 
par  le  premier  plat  et  en  terminant  soit  par  la 
dernière  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration,  soit  par  le  second 
plat,  selon  le  cas.  Tous  les  autres  exemplaires 
originaux  sont  filmés  en  commençant  par  la 
première  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration  et  en  terminant  par 
la  dernière  page  qui  comporte  une  telle 
empreinte. 

Un  des  symboles  suivants  apparaîtra  sur  la 
dernière  image  de  chaque  microfiche,  selon  le 
cas:  le  symbole  — ^-  signifie  "A  SUIVRE",  le 
symbole  V  signifie  "FIN". 


Maps,  plates,  charts,  etc.,  may  ba  filmed  at 
différent  réduction  ratios.  Those  too  large  to  be 
entirely  included  in  one  exposure  are  filmed 
beginning  in  the  upper  left  hand  corner,  left  to 
right  and  top  to  bottom,  as  many  f  rames  as 
required.  The  following  diagrams  illustrate  the 
method: 


Les  cartes,  planches,  tableaux,  etc.,  peuvent  être 
filmés  à  des  taux  de  réduction  différents. 
Lorsque  le  document  est  trop  grand  pour  être 
reproduit  en  un  seul  cliché,  il  est  filmé  à  partir 
de  l'angle  supérieur  gauche,  de  gauche  à  droite, 
et  de  haut  en  bas.  en  prenant  le  nombre 
d'images  nécessaire.  Les  diagrammes  suivants 
illustrent  la  méthode. 
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C.  S.  : — Cour  Supérieure  du  Ras-Cuuada. 
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RAPPORTS  JUDICIAIRES  REVISÉS 


UK  L.A 


PROVINCE   I^E   QUEBEC 


APPEL.-PROOEOURE.— FACTHM. 

Court  ç)f  Queen's  Bench,  in  Ai'I'eal, 

Montrejxl,  Ist  Scpteinbcr,  1859. 

Coram  Sir  L.  H.  LaFontaine,  Bi^rt.,  Chiof  Fus  ice,  Aylwin,  J. 

DUVAL,  J.,  MeREDITH,  J.,  C.  MoMtîLET,  J. 

Dawson  (Défendant  in  the  court  below),  Appellant,  und  Belle 
(Plaintif!'  in  the  court  below),  Re.-ponc'.ent. 

Beld  :  Tliat  tlie  Appellant  who  has  failedtofylc  hisjachvm  ^illiin 
tlu*  (lelay  |)rpscribecl  by  the  rnles  of  practice,  wilî  be  relie ved  from  the 
consequenres  of  liis  defutilt,  by  i)rodudMnthe/«f<t(m  wheii  tin*  Hespoii- 
dent  iiiakes  a  motion  to  bave  the  apixîal  disniissed  in  consetinence  of 
the  Appellant  net  having  fyled  bis  factnin  withintbe  delay  prescribed. 
Party  in  default  to  pay  costs  of  motion.  (1) 

Motion  disniissed.  (8  J.,  p.  256.) 

E.  Bahnaud,  for  Appellant. 

Belle  and  Germain,  for  Respontlent. 


CARIUER.-RESPONSIBILITT. 

Superior  Court,  Montréal,  TiOth  June,  1859. 
Coram  Smith,  J, 
HuKTON  w.The  Grand  Trunk  Railway  Comi'AXY  of  Canada. 

Uild  :  That  a  common  carrier  is  "  liable  for  ail  loss  or  damage, 
except  that  ocoasioned  by  the  act  of  God  and  by  the  King's  enemies 
and  by  inévitable  accident  and  nV  major." 

2.  That  proof  lo  the  effect  that  the  poods,  plared  by  Plalntiff  in  the 
«Hstody  of  Défendant,  were  destroyed  by  a  fîre  which  ronld  not  be 
acconnted  for  otiierwise  thnn  by  the  prenumption  tliat  it  was  the  resnlt 

(1)V.  art.  n31  C.  P.  C. 

TOME  vm.  1 


ItAI'l'OUTS  .iriUClAllîKS    HEVIsr^S 


of  si)ont:iiieon8  C'j.nbustio»,  does  not  oonstitute  inévitable  accident  or 
vis  vtajoi. 

A.  Tliiit  proof  to  tlio  eflec't  tliat  Défendant  liad,  previous  to  and  at 
the  time  of  tlie  tire,  posted  up  in  ull  tlie  (Jonipany's  stations,  witli  other 
jiriiucd  conditions,  a  notice  tiiat  the  Company  would  not  1)0  responsiltle 
"  for  damages  occasioned  by  delays  from  storms,  ..ecidenis  or  unavoid- 
al»le  cause,  or  from  damages  from  tire,  beat,  c^cc."  ;  that  a  similar 
notification  and  similar  conditions  were  printed  on  the  Viack  of  the 
('ompany's  advice  notes  to  consignées  as  tu  the  arrivai  ofgoods,  and 
that  l'iaintiff  had  lieen  see'i,on  a  previous  occ^asion,  reaiiing  such  con- 
ditions and  notiiication,doe8  not  constitute  an  agreement  between  Plain- 
t  H'and  Défendant  that  the  goodsin  (piestinn  were  to  be  carried  on  those 
ternis,  particidarly  in  the  face  of  a  sim])le  unconditional  receipt  given 
l>y  tiie  Company  for  the  goods  as  in  tlie  présent  case. 

4.  That  aconinion  carrier  cannot  be  exempted  from  liability  even 
where  sucli  agreement  is  proved,  if  lie  be  guilty  of  négligence. 

Tins  was  an  action  for  the  rocoverv  of  £().'i  18s.  2(1.  beinifthe 
value  of  goods  dellvered  to  the  Company  Défendant,  at  the 
l'oint  Levi  station,  on  the  12th  of  December,  1850,  for  the 
purpose  of  being  forwarded  by  rail  to  Stanford,  and  there 
delivered  to'  Plaintitt",  but  vvhich  were  not  so  delivtîred  ;  the 
Company 's  agent,  at  Point  Levi,  signing  a  simple  receipt 
theref(n*e  containing  an  undertaking  to  forward  and  deliver 
the  goods  as  above.  Def(!ndunt  pleaded  that  the  gocxls  were 
so  delivei'ed  for  transport,  by  its  ordinary  freight  trains  only, 
which,  at  that  tinie,  to  Plaintifi's  knovvledge,  left  Point  Levi 
on  the  Monday,  Wediiesday  and  Friday  only  in  eacli  week  ; 
that,  being  delivered  <jn  a  Friday,  they  could  not  be  despatch- 
ed  before  the  following  Monday  ;  that,  on  that  Monday,  there 
occurred  so  heavy  a  fall  of  snow  that  the  trains  of  the  day 
could  not  leave  ;  that,  during  the  night  following,  the  goods 
were  totally  destroyed,  without  fanlt  of  Défendant,  by  a 
purely  accidentai  tire,  which  consumed  also  the  whole  of 
i)efendant's  station  house,  at  Point  Levi,  in  which  they  were, 
with  ail  its  other  contents,  to  the  loss  of  Défendant  in  an 
ainonnt  of  at  least  £20,0()0  :  that,  through  the  year  185(5,  the 
C'ompany  had  ki'|tt  posted  up,  at  Point  Levi  and  at  its  other 
.stations,  notices  whereby  it  had  made  known  to  the  public, 
and  to  IMaintili'in  })artlcular  (who,  as  was  alleged,  had,  l>efore, 
caused  goods  to  be  forwarded  on  its  railway  on  the  same  con- 
(.itions)  that  it  woidd  not  be  responsible  for  accident  from 
ilelays  occasioned  by  bad  weather,  or  from  tire,  beat,  cold  or 
other  like  cause,  or  fvoxn  force  majeure. 

Bkthc.nk,  for  Plaintitt",  argued  that  the  Company  had 
wholly  failed  to  establish  its  plea  of  vis  major,  Ist.  as  to  tlie 
lire,  it  was  in  évidence  that  the  station  house,  in  which  the 
lire  occurred,  was  built  entirely  of  wood  ;  that  the  lire  was  first 
seen  in  the  lam})-rooni  which  was  partitioned  ott'in  wood,  and 
was,  moreover,  warmed  by  a  stove  :  that,  in  this  wooden  room, 
thus  warmed,  the  Company  kept  a  considérable  quantity  of 
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waste,   a  nuitoriiil  well   known,  aiul   in  fact  proved,.  by   the 
iJefendants  own  \vitnt's,s».\s,  to  be  inost  liabk»  to  spontaueous 
combustion,  and  that  tbo  tii'e  eouM  only  be  accountod  for  by 
tho  pit'suniption  tliat  tluj  waste  bail  sp»)ntaneously  icfuited.  It 
is  (|u:te  elt-ar,  tliiTcfore,  tliat,  so  t'ar  tVoni  the  fire  bein^  the 
ivsult  ot'  a  rlf<  nuijor,  it  was  Holely  attributablo  to  the  culpa- 
ble   ne^dect  of  the  Conij)any,  in  exposin^  .sueh    combustible 
njaterials,  in  such  a(juantity,and  in  such  a  combustible  apart- 
ment  ;  2nd.  as  to  the  snow  storm,  it  is  not  satisfactorily  prc)- 
vod  that  the  storm  was  so  violent  as  to  prcvent  the  frei^ht 
train  from  bcing  forwardud,  had  the  C<)m|)any  luul  on   hand 
(as   they  wcre   liound  t'i  hâve  had)  the  necessary   locomotive 
powcr  to  propel   it,  and,  on  the  contnuy,  it  is  évident,   from 
the  faet  that  the  passen^er  ti'ain,  which  was  despatched  at  the 
hour  the  fi'ei^dit  train  ou^ht.  in  ordinary  course,  to  liuve  left, 
with  the  only  tvvo  enpne's  then  at  the  station,  went  through 
without  accident  or  ditticulty  ;  that  it  was  not  the  storm,  but 
ratlur   the   want  of  the  necessary  locomotive  power,  which 
|)revcntetl  the   freight  train    fron»  leaving,  as   it   otherwise 
would  hâve  done.  Then,  as  to   the  pretended    limittition  of 
liability  of  the  Company,  by  reas(.)n  of  certain  printed  notices, 
he  sultmitted,  as  a  \ii^i\\  proposition,  that  nothing  short  of  an 
alisolute  a<rreement  by  Plaintiff  to  hâve  bis  goods  forwarded 
on   the  ternis  contained  in  such  notices,  could  make   Plaintiff 
anienable  to  them  :  that,  in  the  présent  case,  not  only  was  no 
such  a^reement  proved,  but,  on  the  contrary,  the  receipt  given 
for  the  ^oods,  which  was  the  contract  between  the  parties, 
contained  no  conditions  whatever  in  favor  of  the  Company, and 
was  a  simple  undertaking  on   its   part   to  carry   the  jfoods 
to  Stanfold,  and  there  deliver  them  to  Plaintif!'.  The  fact  that 
Plaintiff  was  onc(î  seen  reading  the  printed  conditions  on  one 
of  the  Company  s  advice  notes,  and  which  it  may  even  be  said 
could  only  be  held  to  bave  application  toj^oodsin  thf  position 
of  those  contained  in  the  advice  note,  that  is  ^oods  ready  for 
delivery,  is  so  unimportant    in   the   face    of   the  Comp<iny's 
written  undertakin^f  as  recorde. 1  in  the  recei])t,  that  no  wci^ht 
whatever  can  be  attaehed  to  it  by  the  court.  But,  even   sup- 
posin^   Plaintiff  had    specially    a^^reed    to  the    ternis  of  the 
printed  conditions,  the  manifest  ne^li^'ence  of  the  Company, 
lioth  as  respects  the  fire  and  the  fletention  of  the  freight  train 
for  want  of  am  en^ine  or  en^ines  to  draw  it,  niust  still  render 
Défendant  liable  to   pay  foi"  the  lots  of  the  goods.  The    fol- 
lowin^   autlun-ities    were    submitted  on    behalf   of    Plaintiff. 
An^rell,  on  Carriers,  %  12(1,  23(),  2:i7  :  1  ^^ell's  Com.,  p.  472  and 
seq.,art.  Li7nit<ifioii  ofrespoVNihllit}/;  Flaiiders,  on  tS/iippiTig, 
n""  457  to  4()2  inclusively  :  Sarnuci  vs.  Edniuiuistom'  et  al. 
5  R.  J.  Il  Q.,  p.  449. 
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Mackay,  for  Defen<lant.  oontonded  thui  the  Fpjncli  law 
uuist  goverii  in  tins  case  ;  tlmt,  where  no  faute  lourde  wtis  to 
be  seen  on  tlie  part  of  the  carrier,  he  was  relieved,  in  ail  cases 
ol  force  majeure  and  cas  fortuits.  Rep.  de  Guyot,  vo  Cas  for- 
tuit», p.  732;  Ane.  Den.,  vo  Incendie  ;  Rep.  de  Guyot,  vo  Iv- 
cendic,  pp.  119,  123  et  vo  Faute,  pp.  297,  299  :  Code  de  corn., 
art.  103  :  Code  civil,  art.  1784.  In  France,  fire  was  i"egarde<l  as 
a  dam num  fatale,  iov  wh'ich  personne  n'en  *st  ffaKnit.  Ane. 
Den.,  vo  Incendie.  Also,  in  Scotland,  1  Bell's  Coin.,  p.  470. 
Even  under  the  English  law,  hefore  the  1 1  Geo.  IV  and  1  Wni. 
IV,  Défendant  would  not,  in  a  cuse  like  this,  l)e  held  liable,  and 
this  by  reason  of  the  printed  notices  of  which  Plaintif!"  had 
knowledge.  4  CainpbeH's  R.,  pp.  40,  41  ;  2  Greenleaf,  on  Ev., 
§  216,  218  ;  Shelford,  on  Railways  (by  Barnett),  Note  1  on 
page  714. 

Per  Curiam  :  The  defence  in  this  case  rests  on  two  points  : 
Ist.  That  the  goo<ls  were  received  by  Défendant  on  a  Friday,  to 
bc  forwarded  by  the  tirst  freight  train  ;  that  a  violent  snow 
storui  occurred  on  the  night  t)f  Sunday,  wliich  rendered  it 
impossible  to  forward  the  train  on  Monday  morning, 
althougli  the  passenger  train  was  sent  forward  with  two  en- 
gines  ;  that,  during  tlie  necessary  détention,  the  fire  occurre»!  ; 
that  it  was  the  resuit  of  inévitable  accident,  and  that  no  blanie 
could  attach  to  Défendant,  and  that,  by  law,  they  are  not  liable 
for  the  loss  ;  2tid.  That  the  gênerai  liability  of  Défendant,  as 
comnion  («arrier,  w^as  restricted  by  printed  notice  to  that 
effect,  posted  v.p  in  ail  the  stations,  and  printed  on  the  back  of 
the  Conijiany's  advice  notes  ;  that  this  restricted  liabilitj'^  was 
known  t.)  Plaintifï*  not  only  froni  previous  dealing,  but  froni 
actual  knowledge,  and  that,  by  thèse  printed  notices,  the  Com- 
pany declared  that  it  would  not  be  hold  liable  for  delays  occa- 
sioned  by  snow  storms  aiid  for  losses  by  fired.  Plaintiff  main- 
tained  that  the  freight  train  niight  hâve  been  forwai'ded,  ns 
well  as  the  passenger  train  ;  that  there  was  no  great  or  sufîî- 
cient  cause  for  not  sending  on  the  goods,  according  to  the 
ténor  of  the  contrnct,  that  they  should  be  forwarded  without 
delay  ;  that  in  this  there  was  négligence  on  the  part  of  De- 
fendant,  and,  therefore,  a  liability  in  law  to  account  for  the 
value  of  the  goods  which  were  destroyed  or  lost  to  Plaintifï* 
during  this  unjustifiable  détention  ;  and  2d  ground  of 
defence,  that  the  liability  in  law  of  the  common  carrier  was 
for  ail  losses  except  those  occasioned  by  the  act  of  God  and 
the  Queen's  enemies  :  that  this  common  law  liability  could 
not  be  restricted  bj'  mère  gênerai  notice,  even  if  knowledgt;  of 
such  notice  had  been  hrought  home  to  Plaintif!',  which  it  was 
not  ;  that  the  fire  was  the  resuit  of  négligence  on  the  part  of 
Défendant,  who  must  be  held  liable  in  law,  and  that  it  was 
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not  compétent  to  Défendant  to  liniit  his  Halnlity  by  any 
gênerai  notice,  su  as  to  avoiil  liabilitj'  for  losses  eausetl  by  ne- 
jjligence.  As  to  the  tirst  ground  of  defence,  tbat  tbe  delay  in 
forwarding  the  goods,  by  the  snow  storni,  is  onc  for  which 
Défendant  cannot  be  held  liable,  it  is  necessary  to  distinguish. 
The  mère  détention  of  the  goods  hy  the  forwarder,  during  a 
titne  of  stress  of  weather,  such  as  a  violent  snow  storm,  cannot 
of  itself  render  the  carrier  liable,  provided  the  carrier  exercised 
a  Sound  aud  wise  discrétion  ;  no  doubt  the  carrier  is  bound  to 
exercise  diligence  in  the  transnnssion  of  the  goods  confided  to 
his  care,  but  it  cannot  be  contende»!  that  a  carrier  is  bound, 
at  ail  events,  to  forvvard  goods  when  it  wouhl  bt;  either  dan- 
gerous  or  unvvise  start  on  the  Journey.  Now,  in  a  climate 
such  as  ours  is  in  the  winter  nionths,  it  would  be  manifestly 
unjust  to  say  tliat  a  railroad  carrier  should  be  conipelled  to 
proceed  on  his  journey,  in  the  face  of  a  violent  storm  which 
would  of  neccssity  arrest  him  altogether  oi-  "aipede  hiui  in  his 
journey.  Some  discrétion  must  be  allowed  to  the  carrier,  and 
the  law  allows  and  justly  so,  to  the  carrier  the  exercise  of  this 
Sound  discrétion  in  carjying  safely  the  goods  confided  to  his 
care.  Their  détention,  by  snow  storms,  niust  necessiirily  entur 
into  considération,  in  settling  the  lialtility  of  railroad  carriers 
iti  this  country,  for,  otherwise,  it  would  be  imposing  obligations 
on  the  carrier,  which  souietimes  it  wouM  be  wholly  out  of  his 
power  to  meet  and  impose  <luties  on  him  which  are  not  consis- 
tent with  the  essential  and  inhérent  obligation  of  his  contract. 
It  is  a  question  of  évidence  entirely  to  détermine  whether  or  not 
in  not  forwarding  the  goods  the  carrrier  exercised  a  sound 
discrétion  or  not.  On  this  occasion,  a  violent  snow  storm  arose, 
which  blocked  up  the  road  and  so  impeded  the  track,  as  to 
justify  a  delay  untilthe  track  wascleared,  and,  in  so  far  as  the 
mère  delay  is  concerned,  I  think  Défendant  was  justiHed  in 
not  pi'oceeding  on  his  journey.  It  is  no  argument  to  show 
that  a  passenger  train  was  «lespatched  although  with  two 
engines.  and  that,  if  a  passenger  train  could  start,  a  freight 
train  might  hâve  been  .sent  on.  Thit  does  not  follow  for 
there  might  exist  many  reasons  for  endeavouring  to  for- 
ward  passengers,  which  would  not  exist  in  respect  of 
freight,  and  it  is  not  a  question  of  possiliility,  but  a  (|ues- 
tion  of  prudence.  In  so  far  then  as  the  mère  fact  of  the 
détention  is  concerned.  Défendant  catmot  be  held  liable.  But 
the  liability  of  Défendant  is  not  in  this  case  altered  by  the 
détention.  For  the  goods  once  received  by  Défendant,  and 
])laced  on  board  t)f  the  cnrs  for  tran'^portation,  the  cairier  is 
liable  during  the  necessary  détention  in  the  same  manner,  as  if 
the  goods  were  in  proce.ss  of  transportation,  and  this  brings 
nie  to  the  point  of   th.e  defence  that  tht;    loss.  under  the  cir- 
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cumstances,  is  not  one  for  which  Défendant  can  bo  lield  liai  de 
at  ail,  in  other  words,  that  the  limitati(jn  of  liability  by  the 
printed  notices,  in  respect  of  accidents  by  fire,  is  bindinjjf  on 
PlaintifF.and  that  the  accident  itself  in  arising.as  it  is  pretended 
it  did,  from  no  fault  or  npf|;ligence  of  Défendant,  and  being  the 
resuit  of  inévitable  accident  or  vis  vvijor,  Défendant  is  not 
liable.  Défendant  contends  that,  by  the  law  of  Lower  Canada, 
he  is  not  liable  for  the  loss  of  the  j^oods  by  the  fire  in  ((uestion  : 
l"*^  on  the  ^round  that  the  printed  notices  rostricted  bis  lia- 
bility, and  2'"^  that  it  was  an  accident  in  rt^spect  of  which  no 
default  or  négligence  can  be  iniputod  to  him.  Défendant 
contended  that  the  strict  rule  of  the  English  law,  which  ren- 
dered  coinmon  carriers  liable  for  ail  loss  except  that  which 
arose  from  the  act  of  (îod  and  the  Qneen's  enemies,  did 
not  exist  in  Lower  Canada,  and  that  the  more  indulgent  ride 
of  the  French  law,  which  must  be  the  rule  in  Canada,  relieves 
them  from  ail  liability  for  loss  arising  from  mère  casualty,  or 
inévitable  accident  or  from  vis  major.  By  the  law  of  England, 
the  rule  hasbeen  well  settled,  from  the  time  of  Lt.  Holt,  vide 
case  of  Corjfjs  and  Bernard,  2  Ld.  Raj'm,  II.  009.  Angell;  in 
laying  down  the  principle,  says  :  (S.  148.)  "  That  a  common 
carrier  is  answerable,  as  lias  been  aboady  stated,  for  ail  losses 
which  do  not  fall  within  the  excepted  cases  of  the  "  actof  God  " 
and  the  "  King's  (public)  enemies,"  and,  vvith  référence  to 
the  doctrine  of  vis  major,  he  remarks  :  (S.  155)  "  the  term  vis 
major  (auperior  force)  is  used  in  the  civil  law  in  the  sanie  way 
that  the  words  "  act  of  God  "  are  use  in  coiimion  law,  and  so 
also  is  the  term  casiis  fortuit  us."  It  is  true  one  or  two  cases 
can  be  found  in  w^hich  there  lias  been  a  departure  from  tins 
uniform  rule.  But  thèse  cases  hâve  formed  no  précèdent  for 
the  english  courts,  and  tliey  hâve  been  uniformly  rejected  in 
the  United  States  courte,  and  they  hâve  been  justly  con- 
sidered  as  a  departure  from  the  sound  principles  of  law.  More- 
over,  thèse  few  cases  on  which  sucli  décision  hâve  been  based, 
refer  to  this  class  of  cases  when  valuable  goods  were  trans- 
mitted,  for  the  usual  priées  of  sinall  parcels  of  no  great  value^, 
without  mention  of  their  valuable  contents  to  the  carrier,  and 
notice  bas  been  given  by  the  usual  posting.up  in  the  ofiices  of 
the  carriers,  that  they  would  not  be  held  liable  for  the  loss  of 
such  valuable  parcels,  containing  jewcdlery  and  precious 
atones,  unless  notices  of  their  contents  had  been  given  and  an 
adéquate  rémunération  paid  for  transmission.  The  case  cited, 
and  others  which  miglit  be  cited,  bave  référence  exclusively 
to  this  class  of  cases,  but  I  tliink  none  can  be  found  in  which 
a  notice  restricting  liability  in  case  of  fire,  lias  been  held  as 
binding.  This  departure  from  established  jirinciple  created 
much  ineonvenience,  and  at  length.the  statute  11  Geo.  IV,  and 
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1  Wm  IV,  WHs  onactcvl  whieli  settlc*!  thc  point,  niul  l>y  tliisuct, 
in  Enffiiind,  m-nerul  notices  nrr  tliorcFori'  (h'clfiivil  not  to  takc 
HWiiy  the  général  lialtility  <>t'  Cfinier.  At  tliis  prcsont  tinic 
tlierefoie,  in  England,  tlie  doctrine  is  now  vvell  settled,  tlmt  a 
.s[)ecial  notice  and  undeitakinp  niUHt  lie  alle<;(Ml  aud  pfoved,  in 
ordor  to  liniit  the  liaVnlitv.  in  cases  in  wliicli  a  iiniited  lialiility 
can  be  hy  law  set  up,  and  in  cases  in  wliicli  no  fault  or  ne<,'li- 
^ence  can  be  iniputed  to  the  carrier.  This  principle  also  ob- 
tains  in  France,  with  the  exception  that  the  can-ier  is  n(»t 
liable,  wlien  the  loss  can  be  fairly  iinputed  to  ri.<<  )n<(Jnr  or 
inévitable  accident.  On  this  point,  I  refer  apiin  to  An^jell, 
(S.  148.)  ;  Story,  Bail  (>*.  4.SS),  in  which  this  principle  is  laid 
down.  The  doctrine  on  this  point  in  En^land  and  in  France  is 
based  on  the  edict  of  roman  prcj'tor.  But  the  En^lish  rule  is 
even  more  strict  in  this  respect  than  the  Roman  law  :  for  it 
excludea  the  cai'rier  from  protection,  in  ail  cases  except 
where  the  loss  has  arisen  from  the  act  of  (îctd  or  the  Queen's 
enemies,  whereas  the  Roman  biw  saved  the  cai'i'iei*  in  ca.ses  of 
loss  from  vis  7)/<n"or  ;  this  is  the  onlv  différence  in  the  tvvo 
Systems.  In  ail  other  respects,  they  are  alike.  This  principle 
of  the  Roman  law  is  incorporated  into  the  French  law,  and  it 
istol)efound  conHrmed  in  the  Code  de  nnnincvre.  In  Persil 
and  ('roissant,  on  (^omrnissiovvaireK.  p.  lîSl,  and  se(|.,  the 
whole  doctrine  is  well  discussed  and  plainly  laid  down.  A 
judgnient  is  thei-e  eited  which  was  discussed  on  ail  the  points 
and  finally  decided  in  the  Cour  de  Cassation.  The  décision 
there  clearly  established  the  principle  that  the  carrier  is  liable 
for  loss  by  tire,  which  is  not  the  resuit  of  ris  miijof,  or  of 
inévitable  accident,  and  where  the  carrier  could  by  no  possi- 
bility  exercise  any  control,  and  this  décision  also  ecpially 
estalîlishes  the  fact  that,  between  the  English  and  Fi'ench 
Systems,  there  is  no  différence  except  in  this,  that  the  carrier 
isrelieved  in  the  case  of  ri»  major.  This  view  of  the  case  lias 
been  sanctioned  in  our  Provincial  Court  of  Appeal,  in  the  case 
of  Hart  and  Jonen.  (1  R.  J.  R.  Q.,  p.  422.)  This  distinction 
then  between  the  two  Systems  of  law  leads  to  the  considéra- 
tion of  the  meaning  of  the  words  vis  Diajon  or  inévitable  acci- 
dent. On  this  point  Angell  says:  As  before  «hown  that  the 
expression  vin  ')iiajor  in  the  civil  law  is  used  iu  the  same 
way  that  the  words  "  Act  of  (Jo<i"are  nsed  in  the  commoii 
law.  The  true  principle  is  that  the  loss  occurred  from  some 
cause  in  which  the  act  of  man  cannot  be  trnceti,  for,  if  the 
act  of  man  be  traceable,  either  in  some  act  of  commis- 
sion, or  some  cause  of  omission,  which  involves  an  act  of  né- 
gligence or  fault  of  any  description,  then,  it  is  no  longer  a 
case  oîvia  major  or  inévitable  accident,  for  the  law  présume 
that  such  loss  might  hâve  been  avoided.    To  suppose  that, 
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becanso  a  loHs  could  not  be  prevented,  simply  froin  tho  fact  of 
not  being  able  to  y)revent  the  loss,  although  the  causo  ot"  that 
loss  ia  to  be  traced  up  to  some  Hource,  liaving  its  origine  in 
theact  of  man,  is  a  departure  from  true  principle.  The  case  of 
irrésistible  force  supposes  soine  act  independent  of  the  aet  of 
nmn,  and  whicli  no  prudent  forcsiglit  or  care  on  the  part  of  the 
carrier  could  by  any  possible  means  prevent.  Thus,  in  the 
présent  instance,  the  origine  of  the  fire  lias  not  been  esta- 
blished  in  évidence,  for  the  évidence  of  Défendant  goes 
nierely  to  the  efFect,  that  in  the  opinion  of  the  witnesses,  it 
arose  from  spontaneous  combustion  in  the  waste  room. 
Tins,  however,  is  mère  opinion.  It  is  not  said  particularly 
to  hâve  arisen  from  that  cause.  But,  supposing  it  to  be  so 
proved,  it  simply  proves  that  an  undue  amount  of  combus- 
tible matter  was  left  in  the  room,  and  thatit  th  ère  fore  ignited  ; 
now,  itisquite  possible  the  fire,  under  the  ci rcumstances,  could 
not  be  prevented.but  surely.the  cause  of  thefire  could  hâve  been 
prevented.  This  is  an  act  of  négligence  and  want  of  care  toal- 
low  a  quantity  of  combustible  matter  to  accumulate  vvhere  it 
was  liable  to  create  combustion.  It  was  then  the  dutj'^  of  the 
person  employed  by  Défendant  to  know  that  a  fi'  î  might  be 
the  resuit  of  this  undue  accumulation.  The  carrier  is  bound  to 
possess  sufiîcient  skill  in  the  use  of  the  vehicles  of  transpor- 
tation  employed  by  him  in  his  calling  to  ensure  safety  in  their 
use.  If  it  be  necessary  to  use  oils  and  other  materials  in  the 
running  of  the  railroad  carriages  employed  by  him  in  his 
trade,  it  is  equally  incumbent  on  the  carrier  to  know  how  to 
use  the  vehicles  with  safety.  To  allow  an  unnecessary  accu- 
mulation of  materials  in  the  waste  room,  by  means  of  which  a 
fire  may  be  the  resuit,  is  clearly,  in  my  opinion,  a  want  of 
sufficient  skill  and  care  which  must  carry  with  it  a  liability 
to  nmke  good  ail  losses  proceeding  from  that  cause.  The 
carrier  has  complète  control  over  his  own  department.  The 
merchant  trusts  his  goods  to  him  on  the  implied  contract, 
that  there  isnothing  dangerous  in  the  means  of  transportation, 
and,  if  there  be  danger,  that  the  carrier  possesses  the  requisite 
skill  to  avoid  that  danger  ;  now,  if  any  material  be  ailowed  to 
accumulate  which  possesses,  in  itself,  the  élément  of  destruc- 
tion, and  a  fire  ensues,  it  is  to  my  mind  négligence  which 
renders  the  carrier  chai'geable  with  the  loss  resulting  from  it. 
But,  in  this  case,  the  cause  of  the  fire  has  not  .been  shown  in 
évidence,  and,  in  such  a  case,  the  law  imputes  négligence  to 
the  carrier,  unless  he  can  account  satisfactorily  for  the  fire. 
The  onu8  of  proof  is  thrown  on  the  carrier,  and  the  rule  is 
that  unless  persons  charged  with  the  custody  of  the  property 
of  others  can  account  satisfactorily  for  the  loss,  the  law  im- 
putes io  ihem  négligence,  uud  eonsequently  liability.  Defon-* 


DE   LA    PROVINCE    DE   QUÉBEC. 


9 


(lant  iilso  contended  tluit,  as  by  tlio  notices  on  tho  advico 
notes,  loss  by  fire  was  excluded,  tliat  in  tins  case,  Défendant 
could  not  be  held  liable.  But,  adriiitting  that  tlie  notices  in 
question  had  such  efFect,  it  romains  to  be  shown  whother, 
under  the  supposition  that  tiie  tire  inight  Vje  fairly  attributed 
to  the  négligence  of  Défendant,  such  a  contract,  even  if  proved, 
could  discharge  Défendant  from  liability.  On  this  point,  I  am 
against  Défendant  ;  see  Addison,  on  contrads,  p.  509  and  sec. 
9  (Ara.  Ed.  1857).  By  the  authorities,  it  appears  to  nie  that 
such  a  contract  could  hâve  no  légal  eftect.  From  the  preceding 
remarks,  I  draw  the  following  conclusions.  (1)  1.  That,  by  the 
law  of  Lower  Canada,  carriers  are  liable  for  ail  losses  not  re- 
sulting  from  the  act  of  God,  the  Queen's  enemies,  or  from 
■vh  major  or  inévitable  accident;  2.  that.  by  the  law  of  Lower 
Canada,  fis  major  and  inévitable  accident  are  équivalent 
terms  ;  3.  that  niere  knowledge  of  the  existence  of  gênerai 
notices  does  not  restrain  the  liability  ;  4.  the  knowledge  of  the 
existence  of  gênerai  notices  is  not  proved  ;  5.  that  the  fire  in 
question  was  not  causi'd  by  vis  major  or  inévitable  accident, 
l)ut  was  the  resuit  of  négligence  on  the  part  of  Défendant, 
and  that  the  cause  of  the  fire  not  being  established,  the  law 
pre.sumes  that  it  was  caused  by  négligence  ;  (5.  that  any  stipu- 
lation made  by  Défendant  not  to  be  held  liable  for  loss  by 
fire  resulting  from  the  négligence  of  Défendant,  either  proved 
or  implied,  is  illégal,  and  cannot  restrict  the  liability  of  De- 
fendant.  I  am,  therefore,  of  opinion  that  Défendant  must  be 
held  liable  for  the  lOvSS  complainetl  of  and  judgment  should 
go  against  Défendant. 

"  The  court,  considering  that  PlaintifFhath  fully  established 
the  material  allégations  of  his  action  ;  and,  further,  considering 
that  Défendant  hath  failed  to  prove,  by  légal  and  sufllicient 
évidence,  the  existence  of  any  spécial  contract  or  undertaking 
between  PlaintiflT  and  Défendant,  or  of  the  knowledge  by 
Plaintiff  of  the  existence  of  any  gênerai  notice,  by  which  De- 
fendant  sought  to  limit  his  connnon  law  liability  as  a  common 
carrier,  or  of  any  acceptation  of  such  limited  liability  by  Plain- 
tiflT, of  any  act  done  by  Plaintitt",  by  reason  of  which  he  can 
be  considered  to  hâve  contracted  with  Défendant,  so  as  to 
limit  the  gênerai  liability  of  Défendant,  as  such  connnon 
carrier,  can  in  this  case,  be  limite  d  or  restrained,  an<l,  further 
considering,  that,  by  law,  Défendant  is  liable  for  ail  loss  or 
damage,  exeept  that  occasioned  by  the  act  of  God,  and  b)' 
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(1)  The  learned  judge  cited  the  following  authorities  :  Ane.  Denisart,  t.  II, 
\\m  Iiirendifi  ;  (tuyot,  Paris,  A.  I).  1784,  vbo  Incendie,  t.  IX,  pp.  l'21,  127; 
Nouv.  Denisart,  Paria,  A.  I).  1780,  vbo  cas  fortuit  h,  t.  IV^,  p.  252,  n"'  I,  2, 
p.  254,  n»  2,  p.  255,  n"  4  ;  Persil  et  Croissant,  nur  Ich  coinmixsnirex,  Paris,  A. 
I>.  1836,   Art.  103,  pp.  184,  192,  193,  200,  n*  4,  6,  9,  10,  12. 
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tlie  Kinff's  onomies,  and  by  inevitalile  accident  and  r/.s  ondjnr  ; 
and  furthor  c()nHid<'rin^,  tliat  ])efendant  cannot  be  oxeiupted 
by  agreernent  froin  liability  for  any  act,  or  from  loss  and 
damafjo  caused  by  tho  négligence  or  t'anlt  of  Défendant  ;  and, 
fiirther,  considering.  tliat  tlie  loss  in  (]uestion  was  occasioned 
by  tlie  négligence  of  Défendant,  and  was  not  occasioned  by 
inévitable  accident  or  rift  vuijor,  and  for  wliich  Défendant  is 
liable  in  law  to  indenmify  PlaintifF,  the  court  dotli  condenin 
thecainpany,  Défendant,  to  pay  the  said  PlaintitT,  etc."(3  J., 
p.  209.) 

Bethune  and  Dunkin,  for  Plaintiff. 

Cartier  and  Bertheix)'!',  for  Défendant. 

R.  Mackay,  Counscl. 


CARRIER.— RESPONSmn.ITT. 

Court  of  Queen's  Bex(;h,  Montréal,  31st  May,  18G0. 

Coraui  :  Hon.  Sir  L.  H.  LaFontaine,  Bart.,  Ch.-J.,  Aylwin,  J., 
DuvaL,  J.,  Mondelet  (C),  A.-J.,  Badoley,  J.,  ad  hoc. 

TreOrand-Truxk  Railway  Company  of  Canada  (Défendant 
in  court  below),  Appellant,  and  Mountain  &  Huston 
(PlaintifTs  in  court  below),  Respondents. 

ILid  :  Tliat  a  commoii  carrier,  in  tlie  case  of  poods  placed  in  liis  cus- 
t;.(ly,  and  destroyed  by  a  lire  wliich  coiild  not  lie  accounted  for  other- 
wiae  than  by  the  presnmptionthatit  was  the  resuit  ofspontaneous  com- 
bustion, caused  by  waste  kept  by  the  carrier  in  the  building  where  he 
temporarily  stored  the  goods,  is  liable  for  the  loss,  although  he  inay 
bave  previously  notified  the  public  tliat  he  would  not  be  responsible 
for  damages  occasioned  by  delays  from  storms,  acciden(s,  or  nnavoidu- 
ble  causes,  or  from  damages  from  lire,  beat,  &c."  (1) 

Thia  was  an  appeel  from  the  judgment  rendered  by  the 
Superior  Court,  at  Montréal,  of  which  a  report  is  to  be  found 
supra,  p.  9. 

Bauoley,  j.,  dissentiens  :  I  do  not  differ  from  the  rest  of 
the  court  with  respect  to  the  liabilit}'  of  common  carriers  ; 
but  there  were  exceptions  which  dirainished  the  liability, 
when  the  goods  were  carried  in  accordance  with  a  spécial  con- 
tract.  ïhat  was  the  defence  of  the  company  in  this  case,  that 
the  goods  were  destroyed  by  force  majeure,  and  that  they 
were  accepted  by  the  Company  under  a  spécial  contract.  At  the 
time  of  the  fire,  the  Railwa}'  Company  was  only  running  trains 
twice  a  week.  The  goods  were  intended  to  go  by  the  Friday 
train,  but  were  too  late,  and  were,  therefore,  kept  <>ver  to  go 
by  the  Tuesday  train,  but,  unfortunately,  on  monday  night 


(1)  V.  art.  107r)  C.  C. 
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tlio  station  took  firo  and  tlio  nu'i'chiin<Hso  was  Itunu'd.  It  was 
in  evi(l(?ni't;  the  Company  had,  proviously  to  tliis,  notificd  the 
pnblic  that  tliey  would  not  l»e  rosponsible  for  loss  by  tire, 
and  that  this  was  connnunicated  to  the  public  l»y  advertise- 
nient,  and  by  papers  stuck  np  in  tho  varions  stations.  It  was 
only  necessary  to  add,  on  that  liead,  that  tlie  knowledi^e  of 
Huch  notice  having  been  given  was  satisfactorily  lirouglit  home 
in  botli  cases  ;  in  Hnston's  case,  it  being  proved  that  he  had 
actnally  read  the  notice.  Under  tiie.se  cîrcum.stances,  tlie  ca.se 
tiirned  chiefly  on  th(^  question  of  négligence  wbether  the  Com- 
pany, not  being  liable  in  ail  the  responsibilities  of  cornmon 
carriers,  were  yet  liable  for  ail  négligence  to  take  the  proper 
précautions  to  secure  the  goods  committed  to  their  charge. 
Now,  the  authoritiea  showed  that  différent  degrees  of  diligence 
were  required  under  différent  circumstances.  When  a  thing  is 
delivered  for  the  benefit  of  the  bnlle»  ahme,  the  utmost  degree 
of  précaution  is  reciuired  ;  and,  when,  for  the  advantage  of 
both,  as  in  the  case  of  goods  to  be  carried  for  a  profit  then  .«o 
niuch  care  as  a  prudent  nian  would  take  of  his  own  goods.  As 
to  the  responsibility  of  coinmon  carriers,  1  admit  that  it  ex- 
tended,  in  England,  to  everything  but  the  act  of  tJod  and  the 
King's  ennemies.  But  the  civil  law  excepted  robberies,  and,  in 
^enavn],  force. 7)1(1  jf'ure,  so  that  steamboat  proprietors  in  Loui- 
siana  had  not  been  held  liable  for  loss  by  fire,  when  proper 
précautions  had  been  used.  In  ourown  courts,  it  had  been  held 
that  the  carrier  was  responsible  for  loss  by  fire.  if  caused  by 
any  human  act.  However,  the  j.ioint  hère  was  that  the  goods 
were  accepted  under  spécial  contract,  the  carrier  undertaking 
to  convey  the  goo(Js  at  less  than  the  ordinary  ratiis,  and  the 
other  party  agreeing  to  accept  a  less  amount  of  lial)ility  on 
the  part  of  the  carrier.  According  to  Story,  such  contracts 
might  be  itnplied,  and  might  be  niade  by  public  notice  duly 
given  by  carriers,  of  their  ternis  and  liaViilities  ;  and  when  the 
Knowledge  of  such  notice  was  brought  home  to  the  hiilor.s,  it 
was  deemed  proof  of  tho  contract,  and  converted  the  gênerai 
law  into  a  spécial  liability.  (His  Honour  hâve  (puited  several 
English  cases,  to  show  that  the  same  vievv  of  the  law  pre- 
vailed  there.)  I  think,  therefore,  that  hère  the  liability  was 
nothing  more  than  to  use  that  degree  of  précaution,  wliich  a 
j.irovideht  man  takes  of  his  own  pro[)erty  ;  und  then  what  were 
the  facts  ?  The  station  niaster,  at  a  late  hour  of  the  night  of 
the  fire,  went  round  the  preniises  and  into  the  room  adjacent, 
to  that  where  the  fire  originated,  looked  through  a  glass  win- 
dow  and  saw  nothing  wrong,  and  then  returned  to  bed.  But 
the  Company  also  kept  a  night  watchnian,  who  examined  the 
preniises  at  two  or  three  o'clock  in  the  rnorning,  when  every- 
thing appeared  to  be  right.  The  only  évidence  as  to  the  origin 
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of  tlio  tire  was  tlmt  of  two  witnesses  wlio  thought  it  occurred 
froui  the  spontaiioous  combustion  of  cottoii  waste  used  for 
wipin^'  tliat  nil  o(f  tlio  inacliiiu'iy.  But  tlicro  was  notliiii^  to 
show  m'^lcct  in  tliat  caso.  Tliu  Company  liad  tlieniselvos  lost 
ail  thcir  buildings,  an<l  thcy  liad  taken  overy  précaution  that 
could  be  rcfjuireil.  It  niight  indeod  be  said  that  tlioy  ought  to 
havt;  takon  jn-ccautions  against  this  spontaneous  combustion 
of  tiie  wasti;.  But  thiTo  was  no  procd'  that  the  tire  had  really 
arisen  from  tliat  cause.  1  think,  therefore,  the  Company  ought 
not  to  be  held  liable,  and  that  the  judgment  of  the  court  below 
should  be  reversed. 

LaFontain'E,  Cii.  J.  :  Cinq  témoins  ont  été  entendus  de  la 
part  de  la  Défenderesse  :  Le  premier  est  Synnnons,  employé 
au  sei'vice  de  la  Défenderesse.  Lors  de  l'incendie,  il  restait 
dans  l(i  hangar  de  la  station.  "  The  goods  referred  to  were 
actually  packed  in  freight  car  for  shipment,  and  would  hâve 
been  sent  oft'  on  Monday,  the  day  before  tiie  iire,  but  for  a 
storm  of  snow,  a  pretty  smait  storm,  we  ran  no  freiglit  train 
thaï  daj'.  It  was  not  an  extraordinaiy  stormy  daj-,  though 
verj'^  .diarp,  the  snow  wai  drifting  a  good  deal.".  ..."  Before 
going  to  bed,  on  the  night  of  the  fire,  I  did  what  was  niy  in- 
variable practice,  namely,  walk  round  the  buihling,  just  to  see 
that  ail  was  safe.  I  saw  no  fires  or  lights  lying  negligently 
al)Out  any  where.  I  jiassed  by  the  lamp-room,  whicTi  liad  u 
half  glass  door,  and  ,saw  no  spark  of  light  in  that  lamp-room. 
I  was  8uddenl3'  awakened  out  of  niy  slecp,  on  the  night  of 
the  fire,  by  the  alarm  of  fire,  and  I  discovered  the  station  was 
on  fire,  and  the  fiâmes  were  proceeding  from  the  upper  part 
of  the  lamp-room,  and  the  lire  proceeded  irresistibly  ". .  .  . 
Parlant  de  ce  qui  avait  pu  être  la  cause  de  l'incendie,  le  té- 
moin dit  :  "  Jt  was  the  combustion  of  oily  waste  used  for 
cleaning  lanips,  in  my  opinion.  ...  In  the  lamp-room  arekept 
auch  wa.'^te,  also  oil  for  the  lamps,  and  lamps  and  wicks,  tur- 
pentine  and  other  lamp  apparatus.  Such  stuff  as  that  waste 
would  be  liable  to  spontaneous  combustion.  Of  course,  I  did 
not  see  the  fire  actually  commence,  but  I  cannot  attribute  it 
to  anythingelse  but  that.  I  think  it  wasan  accidentai  fire."  Le 
2''  témoin  est  Carroll,  anssi  au  service  de  la  Compagnie  :  "  I 
was  night  vvatchman  that  night.  .  .  .  walked  round  at  a  late 
hour.  .  .  .  saw  no  light  in  the  lamp-room.  .  . .  afterwards  saw 
fire  in  the  lamp-room.  I  was  so  confused  at  the  moment  that 
I  did  not  give  an  immédiate  alarm  I  forced  in  the  lamp- 
room  door.  The  greatest  body  of  the  fire  was  in  a  corner  of 
the  rooin  where  I  saw  the  Avaste  on  fire."  Ce  témoin  avait 
aussi  dit  :  "I  do  not  know  that,  on  the  day  before  the  fire  oc- 
curred,  there  was  a  snow  storm,  but  it  was  a  cold  night,  and 
there  was  snow  on  the  ground  then/'  Le  3°  témoin  est  Webs- 
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ter,  surintendant  «lu  (Jrand-Tronc,  lors  de  l'incendio  ;  il  restait 
alors  dans  l'hôtel  Victoria,  près  de  la  station,  à  la  Pointe 
Lévy  :  "The  cause  of  the  fire  oould  never  l)e  explained.  It 
was  supposed  to  l»e  a  spontaneous  coi:d)UHtion  1)}'  vvasto,  at 
any  rate  accidentai.  ..."  F^n  eonsé(juence  de  la  chute  de  nei^e 
«le  lundi,  15  décen»l>re,  le  témoin  empêcha  le  train  de  fret  «le 
partir  et  ne  Ht  partir  «pie  celui  des  passagers  avec  «leux  ma- 
chines à  vapeur.  "  I  believe  there  were  not  morethan  two  en- 
gines  at  the  Point  Levy  Station  available  on  that  mornin»;." 
Lo  4"  témoin  est  Pei>uingt«)n,  aussi  au  service  de  la  (Com- 
pagnie: "I  made  e.xann'iation  in  the  causes  of  the  tire.  .  .  . 
and  I  coul«l  Hn«l  nothing  lO  indicate  it  to  be  other  than  spon- 
taneous combustion;  al!  other  cause  for  it  is  unknown.  .  .  . 
Waste,  Huch  an  neressariiy  muM  be  kept  in  sucfi  a  Idinp- 
room,  has  heen  known  to  ignite  spontaneoudy,  paiiicnhirly 
if  oiied."  Le  5*' et  «lernier  témoin  est  James  Meagher  au  ser- 
vice de  la  Compagnie  jusqu'au  mois  de  juin  lfS5()  :  "  I  hâve 
seen  as  much  as  tifty  pounds  of  waste  in  the  lamp-room,  at 
Pointe  Lev}",  and  I  bave  seen  as  little  as  ten  p«)und.s.  The  latter 
«juantity  was  too  little."  Il  n'est  pas  prouvé,  dans  cett<'  cause, 
que  le  Demandeui*  ait  eu  avis  du  placard  contenant  les  condi- 
tions que  la  Compagnie  avait  cru  dev«)ir  établir  (r<dle-m(*me 
pour  se  .soustraire  à  toute  responsabilité,  cela  a  été  admis 
lors  de  la  plaidoirie  à  l'audience.  Ainsi,  on  ne  poiUTait  i)as 
même  inférer  que,  dans  cette  occasion,  il  se  soit  soumis  à  ces 
conditions.  Il  est  prouvé  que  l'édifice  en  question  était  tout 
de  bois,  que  la  chambre  aux  lampes  en  faisait  partie,  et  «ju'ellt; 
n'était  séparée  du  reste  de  l'édifice  que  par  une  cloison  «le  bois. 
La  seule  cause  de  l'incendie  n'a  pu  être  au  dire  des  témoins  «le 
la  Défen«leresse,  que  la  combustion  des  rebuts  «le  coton 
(waste),  qui  a  dû  avoir  lieu  dans  cette  chambre  aux  lampes, 
lesquels  rebuts  étaient  plus  ou  moins  imprégnés  d'huile.  Il  y 
avait  aussi  là  de  l'huile  et  d'autres  matières  inflammables.  Ce 
témoignage,  surtout  celui  de  Pennington,  est  la  condamnation 
de  la  Compagnie.  Toutes  ces  choses  inflammables  d'elle- 
mêmes  n'auraient  pas  dû  être  laissées  dans  ce  gran«l  édifice  en 
bois.  Elles  auraient  dû  être  placées  dans  un  édifice  séparé, 
assez  éloigné  du  premier,  pour  «ju'en  cas  de  combustion,  le  feu 
ne  pût  se  communiquer  d'un  é«lifice  à  l'autre.  Il  y  a,  dans  ce 
fait,  une  imprévoyance  injustifiable  de  la  part  <ie  la  Compa- 
gnie, une  négligence  coupable  dont  elle  «loit,  ce  me  sendile,  ré- 
pondre des  conséquences.  L'incendie  n'a  pas  été  le  résultat 
d'un  cas  fortuit,  d'une  force  majeure.  Si  c'est  un  accident, 
c'est  un  accident  que  la  Compagnie  aurait  dû  prévoir.  "  Wastcî 
such  as  neces.sarily  must  be  kept  in  such  a  lamp-ro«)m,"  dit  le 
témoin  Pennington,"  bas  been  known  to  ignitc  spontaneously, 
particularly  if  oiled."  Il  me  semble  que  le  jugement  dans  la 
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cuiiHt'  de  Mountain,  dont  est  appel,  (U^vniit  être  conHnni^ 
I^iuitiM!  action,  vvWe  do.  Huston,  eut  Hcniblalilc  à  cflli!  intontét' 
par  Mountain.  L'('n(ju»*'t»î  est  la  inrnio  cxt't'pt»'*  eu  ceci.  \jiy,  le 
5'' témoin  en  la  ])réseute  cause,  dit  (|Ue,  depuis  uiaiH  INô.'j  à 
mai  IM.')?,  il  était  l'agent  de  la  Compagnie  à  la  station  «le 
Stanfold  où  demeurait  Huston,  le  Deuumdeui*  :  «|Ue  durant  ce 
temps-là,  il  lui  a  souvent  délivré  des  notes  «l'avi»  (advice 
notes)  sendtlables  au  blanc,  nuinjué  Ji,  produit  on  e«!tte  cause, 
(|Uc  le  Demandeur  a  drt  lire  les  conditi<»ns  imprimées  au  d()H 
de  ces  lettres,  parmi  lescpielles  conditions  se  trouve  celle  de 
iion-r(!sponsal)ilité.  H  dit  aussi  (pie  le  taril"  des  marchandises, 
mar«|ué  A,  produit  en  cette  cause,  avait  été  affiché  dans  toutes 
les  stations,  entre  autres,  dans  celle  de  Stant'old,  et  (jue  tout 
individu  pouvait  le  lire,  et  (jue  le  Demandeur  a  dû  le  lire.  J'en 
vins  à  la  même  conclusion  (pie  dans  la  cause  de  Mountain. 

Avi-WiN,  ,!.,  said  that  lie  concurred  in  tlie  vievvs  expressed 
l»y    His   Honor   the    Chief-Justice,    but   lie   objtcted    to  the 
words   "coiiimon  law   liability  of  a  commou  carrier  "  wliich 
were  to  be  tound  in  the  judgiiient  ot'the  court  below. 
Jud^iiieiit  of  court  below  contirmed.  (0  J.,  p.  173.) 
C'.VUTIKH  and  PoMlNViLLE,  for  Appellaiit.  m  • 

HonEHT  McK.VY,  Counsel.  .     . 

Hethi'N'E  and  DuxKix,  for  Respondents.  •    ; 


PROCEDURE.-ASSCMPSIT. 

SiTi'EiiioH  Court,  Sherbrooke,  20th  October,  185(5. 
Coraiii  Dav,  J.,  Meiœmth,  J.,  Shoht  J. 

IXiJUAM  VS.  KlRKl'ATUK'K. 

lldtl.  :  Tliat  monoy  piiid  to  a  oontraotor,  in  udvance,  on  account  of 
the  considération  of  a  oontract  for  building,  cunnot  Vie  reoovered  back 
by  ordinary  action  of  assuinpsit. 

Tins  was  an  nctiun  for  the  recovery  of  the  suni  of  £52.  The 
action  was  in  the  ordinary  t'onn  of  an  action  of  assunipsit,  the 
déclaration  setting  t'orth  the  common  couiits.  The  Défendant 
pleaded  that  the  sum  clainied  by  Plaintiff'  was  paid  to  him, 
Défendant,  as  part  of  the  considération  for  the  building  of  a 
house  by  Défendant  for  Plaintiff',  but  he  did  not  allège  that 
he  had  fultilled  the  obligations  undertaken  by  him.  Tlie  évi- 
dence adducetl  by  Plaintiff  consisted  of  receipts  signed  by 
Défendant,  by  which  it  appeared  that  the  money  sought  to  be 
recovered  had  been  paid  in  advance,  as  part  of  the  considéra- 
tion of  the  contract  pleaded  by  Défendant.  The  fact  was  aiso 
established  that  Défendant  had  donc  very  little  of  the  work. 

Sanboun,  for  Plaintiff,  argued  that  the  proof  was  sufficient 
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ti>  (Utitlo  IMuiiitirt' to  judgmcnt.  Tho  DflV'iuliuit  <li»l  not  ♦'vcii 
iill(';,'c  timt  tlie  work  whicli  Ik^  IukI  muU'rtakcn  todo  liuti  licfu 
|»('rt'<»rmt((l.  Hf  liiid  ruceiv»>»l  advaiict's  in  iuoik'V  Fri)iii  l'Iaintirt' 
iipoii  tlu*  failli  of  liis  t'uIHllin^  liis  coiitract.  As  lie  liad  t'ailt'<l 
t(»  do  8u,  l'Iaiiititlliud  u  li^litto  iveuver  back  tl»t'>i»iins  advaii- 
ced. 

UlTciilE,  for  Défendant.  The  action  of  assnnipsit  is  ]mnv\\ 
npon  a  prouiiscî  exj)res8  or  iniplied.  In  tins  case,  no  nroniise 
sncli  as  is  alle^ed  in  the  eonunon  counts  in  the  déclaration 
lias  heen  pnived.  Tlio  Défendant  liad  nndertaken  l>y  u  written 
contract  to  build  a  liouse  for  FlaintifK  His  liability  towanls 
Flaintitl'was  to  do  tb.e  work,  not  to  repay  tlie  iiioney  advan- 
ced.  The  only  action  to  wliich  l'Iaintitf  was  entitleil  was  an 
action  t)f  dania^es  for  non  performance  of  the  svork. 

Action  disMÛssed.  (.'}  /.,  p.  2H2.) 

Sanhoun  and  BuooKS,  Attorneys  for  Flaintiff. 

lllTCiiiE,  Attorney  for  Défendant. 


'       PROMISSORT  NOTE.-SOCIETT. 

SuPEHioR  Court,  Montréal,  8Jst  May,  i85î). 
Corani  BAixiLEY,  J, 

Browning  »•«.  The  Britis»  American  Friendly  Society. 

Hild :  Tliat  tlie  ucce|itance  ofu  bill  of  exchange  by  the  rtHicer  ofa 
t'riL'iidly  soL-iety,  if  not  within  tlio  scope  of  liis  regular  dtities  as  such 
oflicer,  is,  und  unless  spedally  autliorized  by  tiie  society,  iiot  liindirg 
upon  it. 

Plaintitf  sued,  as  liolder  of  a  bill  of  exchange  drawn  by  James 
H.  Phillips,  président  and  gênerai  manager  of  Défendant,  in 
his  individual  name,  upon  David  Hunter,  secretary-treasurer 
of  the  same  society,  individually,  and  accepted  by  hini  as 
secretary-treasurer.  Défendant  pleadetl  a  want  t)f  autliority 
on  the  part  of  its  officers  to  bind  tlie  society  by  transactions 
beyond  the  purposes  of  its  création,  as  detineil  by  the  act  i^f 
incorporation,  without  spécial  authorization  froin  the  board  of 
direction,  which  in  the  présent  instance  had  not  been  given. 

JuDOMENT:  "  The  court,  considering  that  Plaintiti"  hatli  not 
"  established  the  material  allégations  of  his  déclaration,  and 
"  that  the  acceptance  fyled  by  Plaintitf  ami  drawn  by  James 
"  H.  Phillips,  individually,  upon  David  Hunter,  e.scjuire,  indivi- 
"  dually,  and  accepted  by  David  Hunter,  as  secretary-treasurer 
"  of  "  The  British  American  Friendly  Society  of  Canada,"  the 
"  Défendant  vvas  unauthorized,  and  did  not  make  Défendant 
"  liable  therefore,  doth  dismiss  the  action."  (3  J.,  p.  800.) 

BoVEY,  for  Plaintitr. 

DoUTRE  and  J)aoust,  for  Défendant. 
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PROCEDURE.— SUMHONS. 

SuPERioR  Court,  Montréal,  Slst  May,  1H59. 
Coram  Badgley,  J. 
MacFarlane  Vf.  Beuveau. 

Held  :  That  a  summons  to  appear  '•  before  our  Justices  of  our  Superior 
Court,"  is  suUicient  and  available  as  a  summons  to  appear  before  the 
Court.  (1) 

This  was  an  exception  à  la  forme  to  a  writ  of  summons,  by 
wlîich  Défendant  was  summoned  "  to  be  and  appear  before 
our  Justices  of  our  Superior  Court  ;  "  Défendant  contending, 
that  the  proper  mode  was  to  aumnion  the  party  to  appear 
before  the  court,  and  not  before  the  Justices. 

Peu  Cuuiam  :  This  case  is  one  of  souie  difficulty,  for  I  find 
it  was  decided  by  this  court,  in  the  case  of  Macfarlane  vs. 
Delesdernier,  4  R.  J.  R.  Q.,  p.  56,  that  such  a  writ  as  the 
présent  one  was  bad,  but,  in  a  case  of  Grant  &  Brown,  decided 
in  {ippeal.  0  L.  C.  Law  Reports,  p.  187,  the  chi^f-justice  suid  : 
"  I  do  n<yt  think  that  making  the  writ  returnable  before  one 
or  more  of  the  judges  of  the  Superior  Court  would  vitiate 
the  writ."  It  is  true,  that  in  the  case  hist  referred  to,  the  writ 
was  .set  aside,  V)ut  not  (m  the  ground  that  the  summons  to 
a])pear  before  the  judges  of  the  court  was  bad,  but  because 
the  writ,  which  was  one  in  an  action  of  ejectniint,  summoned 
the  Défendant  to  appear  (as  under  the  old  law)  "  in  the  hall 
"  in  the  court  house  wherein  are  usually  held  the  sittings  of 
"  of  our  said  court."  Now,  am  I  to  follow  the  judgment 
rendeivd  l)y  the  Superior  (^ourt,  or  the  opinion  expressed  in 
appeal.  As  the  opinion  thus  expressed  in  appeal  scjuares  with 
my  owu  view  of  the  matter,  I  shall  adoptit  hère,  and  Ithere- 
fore  dismiss  the  exception.  (3/.,  p.  306.) 

Laflamme  and  Laflamme,  for  Plaintiffs. 

Cartier,  Behthelot  and  Pominville,  for  Défendant. 


PROCEDnRE.-PÂRTIES  EN  CAUSE. 

Cour  Supéiueure,  Montréal,  25  mai  1858. 
Coran\  Berthelot,  J. 
H  II'.  Martin  v.s.  Ed.  Martin. 

Jvgi^:  Que  la  résolution  d'un  acte  ne  peut  être  pourBwivie  sans  mettre 
en  ciniao  toutes  les  parties  à  ont  acte  (2) 

(1)  V.  art.  48  0.  V.  C. 

(2)  V.  art.  120,  5>«.  <'•  !*■  C. 
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Le  8  ()C't()l)re  1<S54,  Hip.  Martin  donne  différentes  propriétés 
à  Toussaint  Mai-tin,  son  fils,  à  la  charge  d'une  rente  via(;ère, 
payaMe  en  forains,  etc.  Le  25  avril  1(S57,  Toussaint  Martin,  le 
donataire,  échange  une  partie  (presque  tout)  de  ce  (|u'il  a 
re(;u  de  son  père  avec  Edouard  Martin,  son  frère,  qui  se  charge 
de  toutes  les  obligations  de  Toussaint  Martin  envers  son  père. 
Hip.  Martin  (le  père  donateur)  intervient  à  l'acte  d'échange, 
et  "déclare  avoir  l'échnnge  pour  agréable, l'approuve, confirme 
"  et  ratifie,  en  autant  que  Edouard  Martin  rencplira  enverH 
"  lui  toutes  les  vi''me<^ohli<jatAon!<  que  Toussaint  Martin  était 
"  tenu,  en  vertu  de  l'acta  de  donation  consenti  par  lui  au  dit 
"  Toussaint  Martinile  -i  octobre  185^."  Le  1er  décembre  1858, 
Hip.  Martin,  le  donateur,  poursuit  fulouard  Martin  (échangiste, 
non  donataire),  demandant  la  révocation  de  l'acte  de  donation 
du  3  octobre  1854,  et  la  résolution  de  l'acte  d'échange  du  25 
avril  1857,  et  concluant  "  à  ce  qu'il  soit  déclaré  f|ue  par  le  juge- 
"  ment  à  intervenir  Ed.  Martin  est  déchu  de  tout  droit  à  la  pro- 
"  priété  des  terres  et  ciio.ses  en  (piestion  (les  terres  et  choses 
"  données  le  8  octobre  1854)  pour  défaut  traccomplissement 
"  de  ses  obligation!;  et  son  ingratitude,  etc." 

Le  Défendeur  plaida  par  une  défense  endroit:  1"  que  l'in- 
gratitude ne  pouvait  être  cause  de  la  résoluti(m  de  la  donation 
fuite  par  le  Demandeur  à  Tou.ssaint  Martin,  le  8  octobre  1854, 
vu  (|ue  d'après  les  allégations  de  la  déclaration,  il  apparais.-<ait 
(|Ue  le  Défendeur  ne  possédait  pas  en  vertu  de  cet  acte,  mais 
en  vertu  de  l'acte  d'échange  entre  le  Défendeur  et  Tous.saint 
Martin  :  2''  (ju'en  suppf)sant  que  l'action  fût  portée  cojitre  le 
donataire  lui-même,  le  défaut  de  paiement  tics  arrérages  d'une 
rente  viîigère  ne  })ouvait  donner  lieu  à  la  résolution  du 
contrat  qui  crée  cette  renf<>  •  3"  qu'en  supposant  que  le  Dé- 
fendeur tut  coupable  du  refus  allégué  <le  remplir  les  obligations 
de  ToUH.saint  Martin,  ccmtcnues  en  l'acte  du  8  octobre  1854  et 
assumées  par  le  Défendeur  dans  l'acte  d'échange  du  25  avril 
1857,  la  résolution  de  ces  (hnix  actes  ne  pouvait  être  pour- 
suivie sans  mettre  en  cause  l'échangiste  du  Défendeur,  savoir 
'i'oussaint  Martin  :  que  le  but  de  l'action  étant  de  remettre  les 
choses  dans  l'état  où  elles  étaient  avant  la  donation,  ce  résultat 
ne  pouvait  être  ol)tcnu,  (|uant  au  Défendeur,  sans  que  la  con- 
damnation demandée  ne  rétablît  en  même  temps  les  choses 
entre  les  deux  échangistes  dans  l'acte  du  25  a\  ril  1857. 

Doi'TUE,  pour  le  Défendeur,  sur  la  troisième  proposititm, 
celle  de  la  nécessité  de  mettre  toutes  les  parties  en  cause, 
argua  que,  si  la  délégation  par  Toussaint  Martin  au  Défendeur 
était  parfaite,  il  poui'rait  y  avt)ir  du  doute,  pour  savoir  si  le 
Défendeur  ne  devnit  pas  être  tenu,  à  l'égard  du  Denumdeur, 
à  toutes  les  consét|nences  du  défaut  d'accomplissement  des 
charges  par  lui  tissumées,  sauf  pour  lui  à  chei-cher  son  remède 
TOiME    VIII.  2 
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ailleurs  ;  mais  que  le  doute  s'évanouissait  en  présence  d'une 
tléléfçation  aussi  imparfaite  que  celle  contenue  dans  l'acte 
d'écliange.  En  réalité  ce  dernier  acte  ne  contient  qu'une  indi- 
cation de  paiement.  Le  Demandeur  déclare  n'accepter  le  Dé- 
fendeur, comme  débiteur,  qu'en  autant  qiiil  rtTïiplira  les 
ohlii/ations  de  Toussaint  Martin.  Donc  il  demeure  créancier 
de  Toussaint  Martin,  si  le  Défendeur  ne  remplit  pas  fidèlement 
ses  obligations.  Pour  ({ue  la  délégation  soit  parfaite,  il  faut 
que  le  premier  obligé  soit  libéré.  Delvincourt,  t.  2,  p.  507, 
note  3.  En  supposant  que  la  délégation  fût  j)arfaite,  comment 

Parvenir  au  résultat  demandé,  c'es^-à-dire,  la  résolution  de 
échange,  et  remettre  les  parties  dans  l'état  où  elles  étaient 
sans  mettre  en  cause  les  deux  échangistes  ?  Le  rôle  des  tri- 
bunaux, en  déclarant  un  acte  résolu,  consiste  à  contraindre 
les  parties  à  cet  acte  à  défaire  ce  qu'elles  ont  fait  et  à  se  faire 
réciproquement  les  remboursements  et  prestations  que  l'équité 
les  obligerait  à  remplir.  On  en  a  un  exemple  dans  la  résolu- 
tion de  la  vente  pour  défaut  de  paiement,  lorsqu'elle  est  pro- 
noncée entre  les  deux  parties  contractantes.  Dans  ce  cas,  le 
vendeur  doit  rembourser  ce  qu'il  a  reçu,  compensation  faite 
des  fruits  et  revenus.  Pothier,  Vente,  n"  469  ;  ïoullier,  t.  6, 
n"-^  5()3  et  suivant,  5G7  in  fine.  Dans  tous  les  cas  de  rescision 

Poursuivie  contre  des  tiers  acquéreurs  pour  dol,  lésion,  erreur, 
acquéreur  originaire  et  le  tiers  détenteur  doivent  être  et  sont 
mis  en  cause.  Bédarride,  Dol  et  traude,  t.  1,  n"  299;  Duranton, 
t.  12,  n"  ,504,  550  ;  il  en  est  ainsi  de  la  résolution  demandée  en 
cette  cause.  Duranton,  t.  8,  n"  543  ;  Duranton,  t.  10,  n*^  301  ; 
Sirey,  (Uissation,  t.  17  (1810,  11  mars),  2  partie  ;  Poucet,  Lé- 
(jislation  et  procédure,  t.  ],p.  179;  Décisions  des  tribunaux, 
Bas-Canada,  t.  7,  p.  (iO,  Patenaude  et  Lériger;  3  B.  J.  li.  Q., 
p.  107,  Mignier  et  Mignier  ;  (i  R.  J.  K.  Q.,  p.  150,  Josejili  et 
Jhr/ivi<ter. 

LoHANCiEH,  pour  le  Demandeur,  répondit  que  la  délégation 
contenue  en  l'acte  d'échange  ayant  personnellement  obligé  le 
Défendeur  env(!rs  le  Demandeur,  ce  dernier  n'dvait  pas  à  s'in- 
(|uiéter  si  son  action  créerait  plus  ou  moins  d'embarras  au  Dé- 
fendeur ;  (jue  le  Demandeur,  ayant  droit  de  s'adresser  directe- 
tenient  au  Défendeur,  en  vertu  de  la  délégation,  n'était  pas 
tenu  de  mettre  Toussaint  Martin  en  cause,  qui  s'y  trouvait 
d'ailleurs,  pimr  ce  qui  concernait  le  Demandeur,  en  la  personne 
du  débiteur  délégué. 

Peu  Cuuiam  :  Si  la  défense  en  droit  ne  pouvait  réussir  qu'à 
la  condition  d'aftirmer  la  seccjiide  proposition  énoncée  par  le 
Défendeur,  savoir,  que  le  défaut  de  paiement  des  arrérages 
d'une  rente  viagère  n'<'st  pas  une  cause  de  résolution  de  l'acte 
constitutif  de  la  rente,  la  cour  serait  contrainte  de  débouter 
la  défense  en    droit  ;  car,  tout   en   reconnaissant    que    cette 
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proposition  est  conforme  à  l'art.  1978  du  code  Napoléon,  il 
est  constant  qu'elle  est  repoussée  par  le  droit  ancien  qui  nous 
régit.  Mais  les  autres  propositions  légales  de  la  défense  en 
droit  suffisent,  si  elles  sont  affirmées,  pour  faire  débouter 
l'action  ;  et  la  cour  est  d'opinion,  pour  les  raisons  développées 
dans  les  autorités  citées  par  le  Défendeur,  1'^  que  l'ingratitude 
n'est  une  cause  de  résolution  (\nk  l'égard  du  donataire  lui- 
même  ;  2*^  (pie  la  résolution  des  deux  actes  mentioiniés  dans 
la  déclaration  ne  pouvait  être  poursuivie  sans  mettre  en  cause 
les  parties  stipulant  dans  ces  actes.  Kn  con.sé(|U,.'nce,  la 
cour  maintient  la  défense  en  droit  et  déboute  l'action.  (3  J., 
\).  307.) 

LoHAXGER  et  FjiÎ'MJEs,  pour  le  Demandeur. 

DouTHE  et  Daoust,  pour  le  Défendeur. 
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TOLL  BRID6E.-INFRIN6EHENT  OF  PRIVILEGE. 

Sui'ERiOK  Court,  Montréal,  81st  March,  1859. 
Coram  Badolev,  Justice. 
Leprohox  vs.  Glohexskv,  Tutor. 

Ildd  :  Tliîit  il  convoying  or  crossinj^  of  persoiis,  &.c.,  over  a  river 
within  the  liniils  of  auuther's  exclusive  rifilit  of  forriujro  aiul  transport 
althougli  doue  gratuitously,  if  it  iiltimately  produces  jruiii  to  the  |)ei80ii 
workiii}:  the  imautliorized  ferry  or  crossin^r,  is  a  crossing  for  liire  and 
îiaiu  witliin  tlie  ineaning  of  the  statute,  and  an  infringement  of  tlie 
exclusive  rights  created  thereunder. 

This  action  was  lirought  against  (ilobensky,  as  tutor  to  a 
niinor,  proprietress  or  a  seigniorial  mill  at  St.  Eustache,  and 
who  in  the  course  of  the  action  took  up  the  instance,  to 
recover  damages  for  the  infringement  of  an  exclusive 
right  of  ferry  held  by  Plaintiff',  uniler  the  ])rovincial  statute, 
10  et  11  Vict.,  ch.  99,  and  to  obtain  ajudicial  prohibition  of 
such  infringement  for  the  futui'c.  Plaintiff  was  proprietor  of 
a  bridge  from  St.  Eustache  to  Isle  Jésus,  with  exclusive  pri- 
vilège of  Crossing  persons,  cattle  and  carriages  for  toi  1.  By  the 
ac't,  a  penalty  was  imposed  upon  any  other  per.son  who  should 
build  a  bridge,  or  woi'k,  or  use  a  ferry  for  transport  across 
the  river,  for  hire,  within  a  league  above  or  below  Flaintifi's 
bridge,  of,  in  case  of  a  bridge,  three  times  the  toll  chargeable 
on  Plaintifl's  and,  in  case  of  a  l'erry,  forty  shillings  for  each 
person,  animal  or  carriage,  conveyed  across  the  river  for  hire 
or  gain.  Défendant,  in  order  to  draw  customers  to  lier  mill,  on 
tiie  St.  Eustache  side  of  the  river,  ])rovided  a  boat  and  made 
no  charge  forbringing  them  over:  and  this  practice  continued 
froni  1849  till  1853.  Plaintiff'  complained  of  this  as  an  inter- 
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ferciico  witli  his  rij^lits.  Défendant  fyled  a  défense  en  droit, 
to  the  ettect  tliat  Plaintitt'luul  no  action  in  damages,  but  tliata 
penalty  having  heen  Hxed  l)y  the  act,  he  coiild  only  sue  for 
its  enforcenient  Ijefore  the  prescrihed  tribunal.  Two  exceptions 
were  also  pleaded,  setting  foith  that  Défendant  had  not  con- 
travened  the  statute,  because  no  charge  had  been  niade  for 
lier  ferry,  and  also  that  Plaintiff' had  sutt'ered  no  danmge  by 
the  existence  of  the  ferry,  since,  if  there  had  been  no  such  con- 
venience,  those  persons  who  had  niade  use  of  it  to  conie  to 
herniill,  would  not  hâve  crossed  Plaintift's  bridge,  but  would 
hâve  taken  their  grist  to  another  niill  further  up  the  river, 
where  also  free  crossing  Avas  ottei'ed. 

Badgley,  J.  :  The  ground  of  thedeniurrer  has  already  been 
overruled  in  this  court;  and,  in  the  IGth  Louisiana  Reports,  is 
to  be  found  a  case,  Fenner  vs.  Watkivt*,  where  a  similar  déci- 
sion was  given.  The  law,  in  fixinga  penalty,  provides  a  punish- 
nient  for  the  public  offence  of  infringing  the  law,  but  does  not 
take  away  the  coninion  law  right,  to  seek  redress  in  damages 
for  injury  committed.  Défendants  ferry  disturbed  Plaintitt's 
exclusive  privilège,  it  being  not  more  than  half  a  league  away, 
but  it  appears  that,  if  the  people  had  not  been  able  to  cross  in 
Defendant's  boat,  they  would  hâve  gone  to  Mr.  Viger's  udll, 
higher  up  the  river  over  lus  bridge,  as  he  too  made  no  charge 
for  ciossing  to  those  using  his  mill.  The  question  is,  could  the 
proprietress  of  the  St.  Eustache  seigniorial  mill,  by  offering 
free  carriage  across,  attract  grist  to  her  mill  to  the  injury  of 
the  ownei'of  the  bridge  ;  I  think  not.  At  connnon  law,  an  action 
lies  at  the  suit  of  the  owner  of  a  ferry  or  bridge,  having  exclu- 
sive privilège  within  certain  linuts,  againstone  who  erectsany 
other  ferry  or  bridge  within  those  limita.  This  is  a  gênerai 
piùnciple  of  the  text  books,  and  cases  sustain  it  ;  see  in  (î  B. 
and  Cr.  708,  a  case  of  disturbance  of  ferry,  by  Défendant 
plying  a  boat  from  an<l  to  the  sanie  places  from  and  to  which 
Plaintitt*'s  feiTy-boat  plied.  So  also  it  is  applicable  to  a  toll 
bridge  with  exclusive  right.  Where  a  person  does  anything 
injurions  to  such  a  right,  the  bridge  owner  has  an  action  against 
him.  In  this  case  the  exclusive  right  is  granted  by  the  législa- 
ture, and  the  point  is,  has  Défendant  contravened  that  right 
by  crossing  persons,  &c.,  without  charge,  the  act  having  de- 
clared  that  no  person,  etc.shall  beconveyedor  passed  for  Idre 
or  gain?  This  point  has,  to  a  certain  extent,  been  ruled  by 
our  own  local  jurisprudence,  in  the  year  1842,  in  the  case  of 
Lachapelle,  who  obtained  judgment  in  his  favor.  He  was  owner 
of  a  bridge,  with  exclusive  right  of  transport,  and  some  per- 
sons, with  the  object  of  forming  a  crossnig  by  which  they 
secured  certain  advantages,  sent  down  masses  of  ice  against 
his  piers,  where  they  loged  and  made  a  crossing.  However,  it 
is  no  disturbance,  if  one  having  a  boat  for  his  own  convenieace 
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cross  himself,  or  evBn  lend  his  Itoat  to  liis  noif]fhltour  fjratiii- 
tously,  because  the  taking  of  toll  t'or  passage  is  essential  to 
the  establishment  of  a  ferry.  But,  it  is  otherwise  where  th(î 
gi'atuitous  passage  is  only  a  eover  for  gain,  as  in  the  case  of 
Fenver  vs.  Wath'mH  above.  Thcre  Défendants  were  tavern- 
keepers,  and  carried  across  gratuitously  ail  persons  who  stop- 
ped  at  their  hôtel  ;  and,  in  that  case,  it  was  held  that  the  pro- 
fits which  they  madefroin  such  custoniers,  enabled  thern  to  bear 
the  oxnense  of  taking  them  over  the  rivei'.  and  this  obligation 
which  the  custoniers  were  under,  when  no  ferriage  was  char- 
ged,  to  put  up  at  Defendant's  house,  was  as  advantageous  to 
the  latter  as  tlie  ferriage,  and  perhaps  more  so,  and,  coiise- 
(]uently,  e<]ually  injurious  to  Plaintitf'.  Tlu^  principle  '.)f  this 
judgmentmanifestly  applies  to  the  présent  cas('.  It  is  established 
by  the  proof  of  record  that  Défendant  passed  ov(îr  persons, 
animais  and  carriages,  by  a  boat  or  chalainl  expressly  kept 
for  the  purpose,  true,  without  charge,  but  for  the  spécial  bene- 
Ht  of  her  mil),  and  for  the  grinding  ot"  the  grain  conveyed  by 
tliem,  which  would  oth;:  ise  hâve  been  lost  to  Défendant, 
inasmuch  as  thèse  grain  owners  on  Isle  .Tésus  would  rather 
liave  gone  to  Viger's  mili,  a  few  miles  further,  where  tliey  were 
cvossed  without  charge,  than  to  Defendant's  mill,  paying  bridge 
toll,  notwithstanding  the  proximity  of  Défendants  mill,  and 
its  making  better  flour,  worth  Is.  per  (piintal  over  the  Hour 
inade  at  the  other  niills.  Défendant  charged  nothing  for  her 
ferry,  but  still  she  niade  gain  by  it.  It  was  to  her  ad\'antage 
to  otter  this  inducement,  and  she  prolited  pecuniarily  by  it, 
though  she  took  no  pay  for  the  mère  ferry.  Plaintitl"  must 
hâve  judgment.  As  to  the  damages,  they  will  Ijconl^'  nominal, 
£5,  as  none  are  specially  proved,  but  a  prohibition  will  issue 
against  Défendant,  forbidding  her  to  continue  the  ferry. 

"  La  cour  condanuie  les  Défendeurs  par  reprise  d'instance 
à  payer  aux  Demandem-s  \  ar  reprise  d'instance  la  somme  de 
£5,  pour  dommages  et  intérêts  causés  aux  Demandeurs  par 
reprise  d'instance,  pour  les  causes  mentionnées  en  la  déclara- 
tion filée  en  cette  cause,  pour  avoir  gardé  ou  fait  gai'dei"  un 
bac  ou  chaland  (pour  leur  profit)  pour  traverser  des  persomies, 
bestiaux  et  voitures,  sur  la  rivière  Jésus,  au-dessus  du  pont 
des  Demandeurs  par  reprise  d'instai)ce,  mais  dans  les  limites 
du  privilège  de  ces  derniers,  et  aussi,  en  ayant  pratii|ué  et  fait 
pratiquer,  pour  leur  profit,  illégalement,  au  moyen  de  ce  bac 
ou  chaland,  <les  voies  de  passage  et  traverse  jxan-  le  transport 
des  personnes,  bestiaux  et  voitures,  à  travers  la  rivière  Jésus, 
au  mépris  du  statut  provincial  10  (  t  11  Victoria,  c.  0!),  et  des 
droits  accjuis  des  Demandeurs  par  reprise  d'instance,  et  pcair 
les  priver,  depuis  184Î)  à  l'année  1858,  des  droits  et  j.rofits  de 
péage  du  pont,   tel  que  plus  amplement  nu  ntionné  et  détaillé 
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dans  la  déclaration  dn  Demandeur.  Et  la  cour,  au  désir  des 
conclusions  du  Demandeur,  t'ait,  par  ces  présentes,  défense  aux 
Défendeurs  par  reprise  d'instance,  de  recevoir  ou  de  tenir  et 
maintenir  le  dit  bac  ou  chaland,  ou  aucune  autre  voiture  d'eau 
pour,  au  moyen  d'iceux,  pratiquer  pour  leur  profit,  aucune  voie 
de  passage  ou  traverse  des  personnes,  bestiaux  et  voittires,  dans 
les  limites  du  privilège  des  Demandeurs  par  repri.se  d'instance." 
(8  /.,  p.  310.) 

Lafrenaye  and  Papin,  for  Plaintiff. 

Cherrier,  Dorion  and  Dorion,  for  Défendant. 

Autliorities  cited  l)y  Plaintiff:  Vide  7  Pichirhu/x  Jlejiort.i,  344,  the  case 
of  the  Chaiicn  Kircr  /iridije  Company,  and  thf.  Warrcn  Hriili/r  Compati}/  ; 
.'ith  volume  Peters,  428  ;  American  Jnrixt  for  July  1S31,  vol.  6,  page  86,  184  ; 
Paxcal  Periilfier-Lachape/fe  vs.  Lexuort  et  a/.,  Montréal,  April,  1842;  Std 
contra,  Metz  Appellant,  and  Bouleau  et  al.,  Respondents,  Noveniber,  1848. 
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PONT  DE  PEAGE.-D0MHA6ES. 

En  Appel  de  la  Cour  Supérieure,  District  de  Montréal. 

Montréal,  !«••  mars  1862. 

Coram  Sir  L.  H.  LaFontaine,  Bart,  C.  J.,  Aylwin,  J.,  Du- 
val,  j.,  Meredith,  j.,  Mondelet  (C),  A.  J. 

Glorensky  et  uxor  (Défendeurs  en  Cour  Ivfér'ieiire),  Ap- 
pellants,  et  LuKiN  et  al.  {Demandeurs  en  (Jour  Infé- 
rieure), Intimés. 

Jxigê  :  Que  le  propriétaire  d'xin  moulin  qui  a  pratiqué  ou  fuit  prati- 
quer au  moyen  de  baos  ou  chalands»  des  voies  de  passage  et  traverse 
dans  les  limites  du  privilège  d'un  pont  de  péage,  pou»- y  traverser  los 
gens  à  son  moulin  gratuitement;  mais  dans  la  vue  de  se  procurer  des 
gains  par  la  monture  de  leurs  grains,  est  passible  des  dommages-inté- 
rêts envers  le  propriétaire  de  ce  pont  à  raison  de  la  perte  de  ses  profits, 
qui  lui  sont  ainsi  enlevés  indirectement. 

Cette  demande  étant  de  la  même  nature  (jue  celle  déjà  rap- 
portée ci-dessus  p.  19,  il  est  inutile  d'en  exposer  ici  les  circons- 
tances. Il  suffit  d'observer  que,  par  leurs  conclusions,  les  Inti- 
més, néanmoins,  ne  demandaient  pas  à  ce  que  défense  fût  faite 
aux  Appelants  de  recevoir  ou  de  tenir  aucune  voiture  d'eau, 
pour,  au  moyen  d'icelle,  pratiquer,  pour  leur  profit  et  d'une 
manière  indirecte,  aucune  voie  de  passage  ou  traverse  des  per- 
sonnes, bestiaux  et  voitures,  dans  les  limites  du  privilège  des 
Intimés,  ces  derniers  ayant  simplement  conclu  aux  dommages- 
intérêts.  Cet  action  fut  contestée  par  une  dénégation  géné- 
rale. Sur  la  preuve  faite  de  part  et  d'autre,  la  Cour  Supé- 
rieure, à  Montréal,  ayant  condamné  les  Appelants  à  payer 
£35,  de  dommages-intérêts,  ils  interjetèrent  appel,  et,  par 
leur  factum,  ils  ont  ainsi  exposé  leur  cause  :  "  Le  jugement  <le 
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lu  Cour  IntV'i'iouro  condamne  les  Appolants  à  paN'or  aux  Inti- 
més la  somme  de  trente-cinrj  li\i"es,  pour  donnnapr«'S(|u'ils  ré- 
clamèrent, pour  avoir  ^ardéon  t'ait  fjarder  un  l»ac  ou  clialand, 
pour  leur  protit,  pour  traverser  des  persoinies,  bestiaux  et  voi- 
tui'es,  sur  la  rivière  Jésus,  et  aussi  en  ayant  prati(]ué,  ou  fait 
prati(juer,  pour  leur  profit,  illégalcmetit,  des  voies  de  passaf:fe, 
pour  le  transport  des  personnes,  bestiaux  et  voitures,  à  travers 
la  rivière,  au  mépris  du  statut  provincial,  10  et  11  Vie.,  ch. 
0!),  (|ui  étal)lit  un  piùvilège  pour  la  construction  d'un  pont,  en 
excluant  toute  concurrence  dans  les  termes  suivants  :  Sec.  f). 
"  Avd  if  (in y  'person  or  persan f*  shall,  at  avy  tlme,  for  hire 
"  or  gain,  p(i.s.s  or  convpy  any  permn  or  pemons,  caftle  or 
"  rdrriar/Cf^,  cron.s  fhc  savl  river,  witfiin  the  Ihnits  (iforesaid, 
"  Huch  ofevder  or  ofevder.s  shall,  for  each  cdrriage,  or  person, 
"  ov  (ininud  so  e<trried  ncross,  forfeif  avd  pay  a  sum,  iiot  ex- 
"  rredinf/  forty  sh  dlirnjs  curreney  :  "Sec.  13  du  même  statut  dé- 
clare ce  qui  suit  :  "  And  he  it  enacted,  fhe  penalties  herehy  iv- 
"  flicted  filndl,  upon  proof  of  the  offence,  respect iv ely ,  hefore 
"  any  mie  or  more  Justices  ofthe  Pence  for  the  said  District  of 
"  Montre(d,  either  hy  the  confession  of  the  offender,  or  hy  the 
"  oath  ofone  or  more  crédible  witness  or  ivitiiesses(\()hich  onth 
"suj'h  Justice  is  herehy  empowered  cind  requiredto  adminis- 
"  ter),  he  levied,  hy  distress  and,  sale  ofthe  goods  and,  chattels 
"  ofsuch  offender,  hy  ivarrant  siyned  hy  sitch  Justice  or  Jus- 
"  tices  of  the  Peace,  and  one  half  of  snch  penalties,  respectire- 
"  ly,when  paid  and  levied,  shrdl  helong  to  Her  Majesty,  and 
"  the  ofh''r  half,  to  the  person  suing  for  the  same."  Le  statut 
conférant  le  privilège  aux  Intimés  ne  contient  aucune  autre 
disposition  relativement  à  la  violation  du  privilège.  L'action 
des  Intimés  était  une  simple  action  de  dommage,  pour  la  perte 
à  eux  occasionnée  par  les  Appelants,  de  1858  à  1859,  par  l'em- 
ploi d'un  bac  pour  traverser  les  individus  qui  apportaient  du 
grain  à  leur  moulin  seigneurial,  situé  à  plus  d'un  mille  au-des- 
sus <lu  pont.  Une  première  action  avait  été  intentée  en  1853, 
pour  faire  constater  le  droit  des  Demandeurs  et,  par  les  con- 
clusions, les  Intimés  demandaient  que  défense  fut  faite  aux 
Appelants  de  traverser.  Le  droit  des  Intimés  fut  reconnu  par 
le  jugement  (jui  fut  rendu  en  1859.  Voir  ci-dessus, p. 21.  Depuis 
cette  époque,  les  Appelants  ont  cessé  de  traverser.  Les  Inti- 
més, néanmoins,  non  contents  de  la  condamnation  nominale 
(|u'ils  avaient  obtenue  (quarante  schellings),  ont  jugé  à  propos 
d'intenter  une  action,  pour  réclamer  les  dommages  qu'ils  pré- 
tendaient avoir  soufferts  durant  l'instance,  et  c'est  sur  cette 
action  (pi'est  intervenu  le  jugement  dont  est  appel.  Les  Appe- 
lants s'appuient  principalernent  sur  l'absence  de  toute  probi- 
l)ition  réclamée  dans  les  conclusions  de  la  présente  action, 
(juestion  /.ejà  déterminée  par  le  premier  jugement;  celle  dont  il 
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HH^it  est  iino  simple  action  en  donimiifife.  La  Cour  Iiit'ériouro, 
lors  (lo  la  première  cause,  renvoya  une  défense  en  droit  (pu;  les 
Appelants  avaient  alors  formulée,  en  alléguant  ((ue  le  statut 
n'indiquait  (|u'un  seul  remède,  une  pénalité  recouvrable  devant 
les  juges  de  paix,  et  (|ue  toute  autre  action  n'était  pas  rece- 
vaVile.  On  con<;oit  que  la  (^our  Inféi'ieure  devait  rejcîter  cette 
défense  en  droit,  attendu  (lu'il  y  avait  i)lus  qu'une  action  en 
donnnages  ;  c'était  plutôt  une  action  négatoire  tendant  à  faire 
affirmer  un  privilège  à  l'exclusion  des  Défendeurs.  Aucun  de 
ces  caractères  ne  se  rencontre  dans  la  présente  demande  des 
Intimés,  et  leur  remède  ne  peut  être  autre  ({Ue  celui  indiqué 
par  le  statut,  la  pénalité  poursuivie  devant  le  juge  de  paix. 
CiiH  chartes  ou  privilèges  octroyés  par  statut  doivent  être 
strictement  interprétés.  Si  la  législature  n'a  jugé  à  propos  de 
les  garantir  que  par  des  amendes,  lorsqu'on  empiéterait  sur 
leurs  limites,  on  ne  peut  pas  invo(|uer  d'autres  remèdes.  Car, 
sans  la  lettre  du  statut  pour  la  restreindre,  la  liberté  (pi'a 
tout  homme  de  se  .servir  de  la  rivière  navigable  connue  d'un 
grand  chemin  subsiste  toujours.  La  seule  garantie  de  ce  pri- 
vilège, la  seule  condition  attachée  à  sa  violation  est  l'amende. 
Il  y  a  cependant,  dans  cette  cause,  quelque  chose  de  plus  fa- 
vorable encore  aux  Appelants.  Il  est  établi  par  la  preuve  (jue, 
dès  que  le  premier  jugement  fut  prononcé,  ils  ont  cessé  de  tra- 
verser. Il  n'y  a  aucune  malice,  aucun  trespass,  c'était  de  bonne 
foi,  pensant  exercer  leur  droit.  Et  c'est  durant  le  litige  seule- 
ment qu'ils  ont  continué  la  traverse.  Le  seul  motif  (pii  aurait 
pu  justifier  aucune  demande  de  la  part  des  Intimés  et  Ja  seule 
cause  légale  admissible  pour  leur  permettre  d'intenter  une  ac- 
tion contre  les  Appelants,  est  la  perte  réelle  et  certaine  qu'ils 
auraient  pu  éprouver.  Or  il  est  évident,  d'après  la  preuve 
qu'ils  n'en  ont  subi  aucune,  tous  les  témoins  produits  par  les 
Intimés  déclarent  qu'aucun  de  ceux  qui  traversaient  au  moulin 
des  Appelants  n'aurait  passé  sur  le  pont  des  Intimés,  qu'ainsi 
ces  derniers  n'ont  effectivement  rien  perdu,  ce  qui,  d'ailleurs,  ap- 
pert parle  premier  jugement;  car  c'est  le  motif  qui  détermina 
la  Cour  Supérieure  à  n'accorder  que  quarante  schellings  de  dom- 
mages lors  du  premier  jugement.  Les  Appelants  invo(iuen+.  ce 
premier  jugement  comme  un  précédent,  découlant  du  principe 
que,  pour  réclamer  des  dommages,  il  faut  justifier  d'une  perte. 
11  n'y  a  aucune  preuve  dans  le  dossier  pour  constater  que  les 
Appelants  aient  enlevé  aucun  profit  aux  Intimés  et,  par 
suite,  ceux-ci  n'ont  pu  éprouver  aucune  perte.  Les  conditions 
voulues  pour  leur  faii'e  obtenir  une  contîamnation  en  répara- 
tion manquent.  "  Les  dommages  et  intérêts  ne  doivent  repré- 
senter que  le  préjudice  qui  est  la  suite  immédiate  et  directe 
du  fait.  En  matière  de  délit,  comme  lorsqu'il  s'agit  de  l'inexé- 
cution des  oltligations  contractuelles,  les  dommages  et  intérêts 
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no  peuvent  être  que  la  représentution  du  préjudice  épi'ouvé 
et  du  gain  dont  ou  a  été  privé,  Itirram  rcssdn.s  et  ddtniiUïu, 
cwart/ciiH."  Dans  l'absence  d'une  preuve  directe  de  préjudice 
souffert,  l'-i  Cour  Inférieure  ne  pouvait  prononcer  aucune  con- 
damnation contn;  les  Appelants.  Si  la  loi  avait  été  violée, 
sans  piïrte  de  profit  pour  les  Intimés,  ils  ])ouvaient  (exercer  la 
pénalité  et  c'était,  dans  les  circonstances,  le  seul  remède  (pie 
la  loi  leur  accordait."  Les  Intimés,  par  leur  factum,  ont  expo- 
sé leur  cause  comme  suit:  Les  Intimés  ont  |)rouvé  des  doin- 
maf(es  excédant  de  Ijeaucoup  le  montant  accordé  par  le  juge- 
ment dont  est  appel,  et  pour  établir  leur  droit  d'action,  ils  ré- 
fèrent aux  autoi'ités  suivants  :  1(5  Louisiana  Reports,  Fenner 
vs.  Watkim  ;  G  B.  and  Cr.,  p.  703  ;  7  Pickering's  Reports,  844  ;  5 
Peters,  428  ;  (5  vol.  of  tlu;  Am.  J'urit<t.,  p.  HG  ;  Lachapelle  vs. 
Lcssurt,  April  18Î32;  Leprohon  vs.  GlobniKk;/,  supra,  p.  19.  A 
l'argumentation  de  la  cau.se,  en  appel,  LaFhenave,  pour  les 
Intimés,  prétendit  (jue,  nonobstant  l'absence  de  toute  prohibi- 
tion réclamée  dans  les  C(jnclusions  de  l'action,  les  Intimés 
n'étaient  aucunement  astreints  à  n'exercer  qu'un  seul  remède, 
celui  indi()ué  par  le  statut,  savoir  :  une  action  recevable  de- 
vant les  juges  de  paix,  et  (jua  la  loi  commune,  (}ui  leur  don- 
nait droit  d'action  pour  dommages-intérêts,  n'avait  pas  été 
abrogée.  Que  cette  dernière  action  était  constamment  prati- 
quée en  Angleterre  dans  des  cas  analogues,  comme  l'on  peut 
s'en  convaincre  par  les  remarques  judicieuses  faites  par  les 
honorables  Juges  (jui  avaient  retivoyé  la  défense  en  droit  en 
la  première  action,  sur  un  tout  autix'  principe  que  celui  (pie 
leur  a  attribué  les  Appelants  dans  leur  factum.  (1)  Que  les 

(1)  Leprohon  vs.  Globenhky,  .Scperiuk  Cocut,  Montrecal,  2S  June, 
\H'A.  Coiani  Day,  J.,  Smïth,  J.,  Mondei.et,  J.  Pkk  Ci'riam  :  Day,  .T.  Tliia 
wiis  an  action  involving  a  point  of  sonie  interest.  'l'he  Plaintiff  was  tlie  pi'o- 
])rietor  of  an  old  bridge,  acroas  river .)  l'sus,  the  privilège  of  building  whicli 
liad  been  grantt'd  hini  by  act  of  Parliament.  The  Défendant  had  bcen  in  tlie 
luibit  of  ferrying  people  across  the  river,  near  the  bridge,  to  convey  tlieni  to 
a  niill  owned  by  liini  on  the  other  aide.  The  PlaintitFa  action  swbstantially  set 
ont  tliat  the  ferry  was  within  the  limita  over  which  tlie  law  gave  hini  the  ex- 
uluaive  right  of  levying  tolls,  and  asked  for  damages,  in  conse((uence  of  l)e- 
fendant'a  invaaion  of  the  privilège.  The  Défendant  {)leaded  a  (li/fciiif  eu  droil, 
setting  up  that  thero  was  no  such  action  in  law  aecompanying  the  ])iivilege  ; 
tliat  they  created  a  spécial  proliil>iti()n  and  a  i-eine<ly  for  its  infringement,  and 
that  where  the  statute  itself  provided  a  remedy  for  its  violation,  no  action  at 
connnon  law  could  lie.  Tins  gênerai  proposition  waa  true,  where  a  spécifie 
remedy  waa  given,  one  nuist  abide  by  it  ;  the  books  were  full  upon  this  snl>- 
ject  and  it  waa  needless  to  waste  time  upon  it.  There  was  soniething,  however, 
in  thia  case,  which  took  it  eut  of  the  gênerai  rule.  The  10  and  11  V  ic,  cli.  9ît, 
undcr  which  the  bridge  was  constructed,  after  giving  the  authority  to  build 
the  bridge,  in  the  nintli  section,  contained  proliibitory  enactments,  by  the 
tenus  of  which,  after  the  conipletion  of  the  bridge,  no  person  or  persons  were 
to  use  any  ferry  for  the  carriage  of  auy  person,  cattle  or  carriage  whatsoever 
for  hire  across  the  said  river  Jésus  at  a  distance  of  (me  league  above  the 
bridge  and  below  the  same,  and  that,  if  any  such  should  offend  against 
thèse,  for  each  carriage,    person  or  animal  so  carried  across  a  forftjit  not  e.\- 
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Appoliuits.  en  tnivci'Haiit  leurs  coiiHitniros  et  autres  porsonncs 
^nituitemont,  mais  dans  le  but  t'vident  de  se  procurer  un  ija'in 
indirectenierit,  au  ])i"éjudice  des  Tjitiuiés,  ont  /'videuunont  privé 
ces  derniers  des  pi'otits  <)ue  la  loi  du  pays  leur  a  jy^arantis,  et 
ont  violé  les  dispositions  du  statut  qui  contemple  non  seule- 
ment le  cas  où  une  traverse  illicite  est  pi'ati()uée  forhire  uiais 
encore»  for  [/ain  vn  fa(;on  (|uelconque.  Que  les  circonstances 
de  cette  cause  sont  bien  différentes  de  celle  tle  Mot/,  Appe- 
lant, et  Rouleau,  Intimé,  où  il  s'arlssait  d'un  pont  libre,  frce 
hriilfje,  au  moyen  du(|uel  Rouleau  avait  pratiqué  une  traverse 
<lans  les  limites  du  privilège  du  Pont  do  Motz  ;  mais  non  pas 
dans  le  but  de  se  procui-er  aucun  gain  même  indirectement.  (1  ) 
AvLWix,  J.,  whodissented,  now  said  tliat  it  had  been  urged 
that  tlie  40s.  of  tlie   penalty  was    the  only'remedy  which 

ceding  408.  sliould  l)e  paid.  lîy  a  folloM'ing  clause,  a  provision  was  inade  for 
tlie  recovery  of  tlic  i)eiialty  l»efoi'e  a  justice  of  the  Peace  for  the  district  of 
Montréal  iind  one  luilf  of  tlie  penalty  vlien  paid  was  to  lieloiig  to  the  (i)uceii, 
and  the  fitlier  half  to  the  person  .siiiiig  for  the  saine.  We  are  of  opinion  that 
the  renieily  l>y  action  at  law  lies  notwithstanding.  The  remedy  hei'e  given  is 
iiot  in  favor  of  the  ])aity  in  wliose  favor  the  privilège  was  ereeted  ;  l)y  it  lie 
lias  no  nieaiLS  of  iiideinnitication.  The  penalty  is  to  the  Informant  and  the 
Queen.  The  distinction  in  the  Englisli  law  is  thua  given  :  Where  the  penalty 
is  a  s])ec'ific  remedy  given  to  the  injured  party,  there  is  no  action  at  conimon 
lo.w  ;  hut  if  it  he  nierely  to  any  Informant,  there  is  an  action  to  the  party  that 
suffers.  In  the  case  of  liedj'ord  vs.  llnnt  cited  in  Terrwhitt's  Keports,  an 
action  hrought  l)y  an  author  for  the  infringeiiient  of  his  copyright,  the 
point  was  settled  as  above,  there  being  no  remedy  to  him  individually,  it 
was  decided  that  lie  had  an  action  at  common  law.  The  déftuxe  tu  droit  is 
dismissed  with  costs.  The  other  point  raised  was  a  niinor  one. 

Mr.  Justice  Smith  :  Even  if  the  clause  of  the  statute  had  given  the 
penalty  to  the  proprietor,  the  latter  would  hâve  had  an  action  at  conimcm 
law  for  any  injury  he  might  hâve  received.  In  tliis  case,  however,  the  reason 
was  strongei'. 

Mr.  JisTicK  MoNDKLET  would  go  evcu  further  tlian  his  learned  ccn- 
frèrtH.  He  would  give  hini  not  an  action  at  common  law,  for  there  was  none 
such  ;  but  by  a  certain  rule  of  justice  would  grant  him  his  demand  to  the  ex- 
tent  of  the  injury  received  d^aprèx  la  vienvre  de  nov  droit.  The  penalty  was 
not  indeinnification. 

(1)  Mot/.,  Appellant.  a«rf  Ron.E.w,  Respondent,  lOth  November,  ]848> 
(^oram  RoLi  AND,  C.  J.,  Mondet.kt,  J.,  (Jairiiner,  J.,  Smith,  J.  The  appeal 
in  this  cause  was  fiom  a  judgment  rendered  in  the  court  below  dismissing  an 
acti<m  of  damages  hrought  for  liaving  built  a  temporary  bridge  witliin  the 
limitspointed  ont  l)y  the  statute  08  (Jeo.  III,  under  whicli  a  toll  bridge  had 
been  ereeted  by  the  Plaintiff.  The  statute  contains  no  penalty  for  building  a 
bridge  within  the  limits,  the  question  therefore  was  Avhether  parties  could 
build  a  fret  hridije  or  not.  His  Honor  the  Chief  Justice  Rolland,  in  giving 
the  décision  of  the  niajority  of  the  court,  stated  that  the  party  who  broiight 
tins  action  innst  shew  that  the  public  had  no  right  to  pass  the  river  betM'een 
the  limits  pointed  ont.  There  was  nothing  in  the  act  obliging  the  inhabitants 
to  go  by  the  Plaintiffs  bridge.  The  case  of  Lachapelle's  bridge  had  been 
quottd.  He  found  lie  had  occurred  in  that  judgment,  but  chiefly  on  the 
ground  that  damages  had  been  donc  to  the  bridge  by  the  ice  bridge  made 
there.  Had  the  inhabitants  only  followed  ont  the  old  cnstoms  of  the  country 
in  forming  ice  bridges,  an<l  donc  no  damage  by  the  ice  bridge,  he  would  hâve 
hesitated  to  concur.  Judgment  for  Défendant  in  the  court  below  confîrmed. 
Judges  Gainlncr  and  Smith  dissenting. 
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Pliiintiffliatl,  if  tlic  law  Imd  hcoti  contmvonod.  Tîo  tliontrlit  on 
thiit  point,  howevcr,  it  wiis  clcfir  tlmt  lu'sitK's  tlic  piimlty, 
thero  was  a  pond  claiin  foi-  damaf;»'  on  tho  part  of  tlic  owncr 
of  thc  pi'ivil»'ff»\  if  tlio  privilofjo  Inul  bccn  t)'espa.sHed  on.  Tlicrc 
liad  Itciin  a  prcccdinji^  action  to  olitain  a  kind  of  inliil>ition 
ML'ainst  tliis  fin'rv,  and  on  that  also  tlio  Rcspondents  had 
olitainod  a  jnd^'incnt  ;  l)ut  thoufrli  he  should  liad  it  iK'on  aji- 
j)i>alcd  afiainst,  liavo  l)een  disposed  ta  ix'verse  that  iud<,nnont, 
tlu'  court  thon  had  nothinp  to  do  vvith.  Tlie  oLject  of  tho 
Tjc^nHlatnrc,  in  ffranting  this  privilège,  was  toenable  travcllcrs 
to  cross  thc  river  and  rcach  tlic  hi^li  road  with  more  facility, 
aud  thc  pcrsons  who  wcro  to  builclthe  bridge  were,  niorcovcr, 
and  for  the  sanuj  purpose,  authorizod  to  obtain  a  pièce  of  hmd 
to  connect  the  bridge  and  the  road,  and  then  the  statnte  de- 
clared  tiiat  after  the  bi-idge  and  Avorks  should  be  finished,  no 
other  bridjn^e  oi-  ferry  should  be  perniitted  to  be  used  for  hire  or 
^min  within  a  leaf^ue  of  the  bridge,  providing,  however,  that 
nothing  in  tlie  act  should  prevent  persons  froni  using  the 
fords  of  the  river,  or  passing  in  canoës  or  other  boats  without 
hire  or  gain.  It  might  be  reniarked  that  the  ternis  of  the 
statnte  appiied  particularly  to  persons  and  animais,  and  said 
iu)thing  about  grain.  Another  clause  of  the  statute  reserved 
the  rights  of  the  Crown  and  of  ail  other  persons,  except  in  so 
far  as  they  were  cxpressly  infriiiged  on  by  the  act,  that  is  to 
say,  so  far  as  concerned  the  right  to  ferry  for  hire  or  gain.  'J'he 
privilège  thus  accorded  was  the  case  of  a  contract  betvveen 
tlie  grantee  and  the  législature.  The  former  was  to  make  "nd 
keep  up  the  bridge,  and  the  latter  gave  hini  the  exclusive 
right  to  receive  tolls  from  persons  wlio  crossed.  But  the  owner 
of  the  bridge  had  no  right  to  tolls  or  damages  from  a  person 
wlio  chose  to  ferry  himself  and  family  on  his  way  to  churcli  or 
niarket,  and  the  claim  vi'hich  the  Respondent  now  souglit  to 
enforce  was  one  oppressive  in  the  extrême.  He  said  in  short 
that  a  man  wlio  found  himself  on  the  bank  opposite  this  inill 
would  hâve  to  go  around  to  his  briflge.  pay  toll  and  then  go 
upthe  other  bank,  and  return  the  saine  way,  wheii  he  miglit 
go  directly  acros.s.  The  Législature  never  intended  that.  The 
bridge  owner  niight  as  well  prétend  to  claiin  damages  from 
peoplo  who  crossed  on  the  ice.  Authorities  from  the  décisions 
in  Louisiana  had  been  cited,  whei'e  tavernkeepers  had  been 
lield  for  (Ianiag(!s  when  they  had  ferried  passengei's  to  and 
fiom  their  houses  without  charge,  within  the  liniits  of  a 
bridge's-owner  privilège.  He  could  not  admit  the  correct- 
ness  of  sii'jb  décisions,  and  tliought  that  this  action 
could  only  succeed  in  the  event  of  the  Plaintiff'  establishing 
that,  by  the  act  complained  of,  he  lias  been  deprived  of  tolls 
which  he  otherwise    would  necessurily  hâve  received  from 
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pcopic  wlu)  iiiUHt  liavfï  tniveif'od  lus  Itridffc,  if  tlicy  liii«l  not 
IcFt  it  on  ont'  sidi*  to  ^o  oviu*  tlic  frri'V-  'l'Iierc  wus  u  (.'iisc  ut 
()m'\)i'C  i)ï  Mol:  vs.  littulniu  whieli,  lu*  tliou^lit,  tlirt'W  sonio 
li^lit  on  tliis  ciiMc,  tliouj^'h  it  involved  ho  niaiiy  collatéral 
p(»ints,  wliicli  ini^ht  liave  intlutinei'd  t\u'  coui't,  tliat  ho  wouUl 
not  cite  it  us  un  antitority.  Arjothcr  case,  liowov»!!*,  had  been 
nicntioni'd  wliicli  was  tliat  of  tlie  rival  bridges  at  Boston,  a 
eusi!  wliicli  did  lionour  to  tlie  American  Judieiary,  and  tlie 
repoi't  of  whicli  contuined  more  leurning  res|)eetinj(  ferries  and 
lirid«(es  tliun  ull  tlie  English  Itooks  put  together.  Référence  to 
tliat  euse  would  sliow  tliut  tlie  principle  iniiversally  ctuiceded 
was  tliat,  to  Hustuiii  such  an  action  as  tliis,  it  was  necessary 
to  make  ont  that  a  fraud  was  jierpctrated  ui)on  tlie  owner  of 
tluï  bridge,  l>y  de]irivin{r  hini  of  tolls  wliicli  lie  would  other- 
wise  liuve  inevitubly  rec^ -ved.  He  niust  uiake  ont  tliis  alléga- 
tion :  "  Vou  convey  parties  across  the  river  to  get  tlieir  grain 
gronnd,  wlio  if  not  thus  ferried  over,  niust  liave  passed  by  the 
wuy  niy  bridge."  The  judgment  below  W(add  huve  the  effect, 
now  tliut  the  riglit  of  haïuiiifé  hud  been  abolished,  of 
reuttii'ming  it,  in  the  niost  odious  sliupe  in  fuvour  of  Viger's 
niill,  wliere  they  niight  churge  wliat  thtty  pleased  for 
grinding,  nnless  people  chose  to  pay  the  toll  for  crossing  the 
bridge  to  reach  tlu^  other  niill.  He  would  hâve  been  disposed 
to  dismiss  the  action  on  deinurrer,  and  was  now  in  favour  of 
reversing  the  judgment  below. 

MoXDELKT,  J.,  gave  the  judgiiient  of  the  court,  affinning 
the  one  rendered  below.  Ail  he  need  say  was  that  the  law 
did  n(jt  'rniit  that  to  be  donc  indirectly  which  could  not 
b(^  donc  directly  and  Appellants,  therefore.  could  not  be 
allowed  to  niake  u  profit  upon  ferrying,  though  the  priée  was 
included  in  the  churge  for   grinding. 

Judgment  of  the  court  below  oontirnied.  ((>  ./.,p.  145.) 

Laklamme,  liAFLAMMEand  Dalv,  for  Appelhuits. 

Lakiîenaye,  for  Re.spondent. 
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niDIAN  LANDS. 

Sri'EIUnii  Coi'UT,  Moiitrciil,  •i'JiKl  Mardi,  I.S.")(i. 
Conini  Day,  .1.,  Smith,  .1.,  (C.)  M(»niii:lkt,  J. 

TiiK  C'oMMissioXEK  oF  Iniman  Lands  k(>i«  Lowkh  Canada  rs. 
Pavant  dft  St.  Oxcjk,  et  Payani'  dit  St.  Once  (IMuintUr 
en  pfiuMiitic)  '■"•    ON'Haxohon  (DctV'iulaiit  en  ^aiaiitif). 

Iliiti  :  \°  Tliut  IiuliiiiiH  havo  not  bv  law  iiiiy  rij.'lit  «t  titio  liy  virtiuï 
wlicreoftlii'y  cuii  aell  iiiul  dispose  of  tlic  woo.l  ;,'r(i\viii>:  npoii  tlicir  liinds, 
•set  iipiirt  iiiid  iippropriatt'd  to  and  for  tlie  use  of  tlio  trihu  or  Ixidy  of  Iii- 
dians  tlicTein  reHidin>:. 

L'"  Tliat  siich  wood  is  held  in  trust  by  the  commissioiuir  of  Jiuliaii 
liiiids  for  liower  Caiiadu. 

Ti.is  was  ail  action  en  saifàe-reveTidirailoii  Imm^ht  1»y 
Plaiiitiff  in  the  principal  (U'inaiid,  for  the  recovcry  of  twdvo 
conls  and  upwanls  of  fire-wood  of  the  vahuiof  £10,  eut,  felled 
and  carried  away  by  Défendant  in  the  principal  deniand  in 
Noveniher,  1854,  from  and  upon  the  unconceded  land.s  of  the 
Hei/.ïniory  of  Sault  St.  Louis,  wliich,  for  more  than  20  year.s, 
has  been  set  apart  and  appropriated  to  and  for  the  use  of  the 
tribe  or  body  of  Indians  therein  residing  and  as  sucli  is  ves- 
ted  in  principal  Plaintift".  Besides  the  value  of  the  wood,  prin- 
cipal Plaintiff'  clainied  £50  for  damages.  Bef(;re  answoring 
tins  <leiiiand,  principal  Défendant  took  out  an  action  en  </(ir<ni- 
tie  against  the  Indian  OnSanoron  witli  vvhoiii  lie  had  made  a 
contract  for  the  wood,  alleging  :  "  Que,  par  acte  re(,'u  à  St- 
"  Isidore,  devant  Langevin  et  son  confrère,  notaires,  le  IH 
"  décembre  1854,  le  Demandeur  et  le  ]3éfeirleur  conviiirt-nt 
"  ensemble  et  déclarèrent  ce  qui  suit,  savoir  :  (jue  le  Défendeur 
"  avait  donné,  le  1er  novembre  dernier,  au  Demandeur,  un 
"  morceau  de  terre  d'environ  un  demi-arpent  en  superficie, 
"  sur  sa  terre  (pi'il  occupait  alors  dans  le  Sault  St-Louis,  si- 
"  tuée  au  côté  sud-est  du  chemin  de  fer  de  Montréal  et  Xew- 
"  York,  à  nettoyer  et  faire  la  terre  du  (i.Miii-arpent  en  super- 
"  licie,  au  râteî>.u  (les  souches  exceptées),  et  livrable  au  prin- 
"  temps  prochain,  pour  être  ensemencées,  ce  à  quoi  le  Deman- 
"  deur  consentit  et  s'obligea  par  le  dit  acte,  et  pour  toute 
"  indemnité,  de  la  part  du  Défendeur,  envers  le  Demandeur,  ce 
"  dernier  enlèverait  dedans  le  morceau  de  terre  tout  le  bois 
"  qui  s'y  trouvait  et  en  disposerait  comme  bon  lui  semblerait  ; 
"  tel  fut  expressément  convenu."  The  Défendant  en  ijdrant/ic, 
having  appeared,  took  up  the  fait  et  cauae  of  principal  Défen- 
dant and  pleaded  as  follows  ;  que  le  Défendeur  en  garantie  a 
été,  pour  plus  de  cinq  ans,  propriétaire  en  possession,  et  a  joui, 
pour  son  propre  usage  et  avantage,  et  cela  «l'une  manière  dis- 
tincte, des  autres  terres  formant  partie  des  terres  qui  sont 
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SOUS  le  contrôle  du  Demandeur  principal,  d'un  certain  lot  do 
torre  situé  dans  la  seigneurie  du  Sault  St-Louis  au  côté  sud- 
est  du  chemin  de  fer  de  Montréal  et  New-York  ;  lequel  lot  de 
terre  est  encore  occupé  par  le  Détendeur  en  garantie  ;  qu'il  en 
était  ainsi  en  possession,  le  1er  novembre  dernier,  ainsi  que 
du  bois  (pli  avait  crû  sur  ce  lot  de  terre  ;  que,  ce  jour-là,  il  a 
permis  au  Défendeur  principal  d'enlever  du  bois  qui  se  trou- 
vait sur  le  lot,  et  de  le  convei-tir  à  son  propre  usage,  ainsi 
(ju'il  a  été  convenu  plus  tard,  par  acte  fait  le  18  décembre 
1854,  devant  J.  F.  Langevin  et  son  confrère,  notaires  ;  que, 
par  les  us  et  coutumes  suivis  dans  la  tribu  indienne  du  Sault 
St-Louis,  le  Défendeur  en  garantie  avait  droit  de  Jouir  du  dit 
lot  de  terre,  et  de  convertir  à  son  propre  usage  le  bois  qui 
avait  crû  sur  ce  lot  ;  que  le  Défendeur  principal,  qui  avait  ac- 
(|uis  le  bois  du  Défendeur  en  garantie,  n'en  pouvait  être,  en 
aucune  façon  quelconque,  dépossédé  par  le  Demandeur  princi- 
pal, et  qu'ainsi  la  saisie  de  partie  de  ce  bois  a  été  pratiquée  à 
tort,  et  le  Demandeur  principal  ne  peut  revendiquer  la  pro- 
priété du  bois  saisi. 

To  this  plea,  principal  Plaintiflf  answered  as  followo  :  That 
even  if  Défendant  en  (jar<intie  d'id  occupy  the  land  mentioned, 
whicli  Plaintiff  dénies,  yet  the  occupation  thereof  or  the  pos- 
session thereof,  under  the  customary  indian  title,  could  con- 
fer  no  right  on  the  occupant  to  sell  and  dispose  of  the  wood 
thereon,  or  any  part  thereof  ;  that  the  whole  of  the  lands  of 
said  seigniory  are  held  in  trust  by  Plaintiff,  for  the  benefit  of 
the  whole  tribe  of  Indians  therein  residing,  and  under  the 
local  régulations  of  the  chiefs  of  the  tribe,  duly  appointed  by 
compétent  authority  ;  that  the  right  to  take  wood  from  otf* 
said  lands,  by  said  régulations  and  by  lavv,  extenda  only  to 
the  taking  of  such  wood  as  may  be  reciuired  for  the  indivi- 
dual  uses  of  the  Indians  residing  therein,  and  confers  on  no 
party  the  right  to  sell  and  dispose  of  the  same,  and  Plaintiff 
specially  dénies  that  Défendant  en  (jarantie  liad  any  légal 
right  to  sell  and  dispose  of  the  wood  aeized  ;  that  both  Défen- 
dant and  Défendant  en  garantie  were  well  aware  of  thèse 
facts,yet,contriving  to  despoil  said  property  of  the  wood  grow- 
ing  thereon,  to  the  loss  and  injury  of  the  community  of  In- 
d'ans  for  whom  Plaintiff  holds  said  lands  in  trust,  Défendant, 
with  the  connivance  of  Défendant  en  garantie,  took  the  wood 
from  ofï  the  lands  of  said  seigniory,  and  reinoved  the  same 
out  of  the  possession  of  Plaintiff,  and,  to  give  a  colour  to  said 
unlawful  act,  the  agreement  fyled  by  Détendant  en  garantie 
was  afterwards  drawn  up. 

The  foUowing  admissions  were  agreed  upon  by  parties  : 
1*^  that  IMaintiff  is  vested  with  the  lands  of  the  seigniory 
of  Sault  St-Louis,  in  trust  for  the  whole  tribe  of  Indians 
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thorein  residing,  as  provided  for  in  the  statute  in  that 
behalf,  and  that  the  'and  froni  which  the  vvood  seized  was  eut 
and  carried  ofF  was  witliin  tlie  liniits  of  said  seignit)iy,  and 
that  principal  Détendant  is  not  ot"  indian  bhxxl  ;  2^  that  the 
Indians  residing  in  said  sevgniury  of  which  Défendant  en  r/a- 
nintie  is  one,  hâve  certain  rights  of  property,  to  wit  :  tlie 
p(jwer  to  enter  upon  portions  of  the  uncleared  lands  of  said 
seigniory,  for  the  purpose  of  clearing  and  cultivating  the  saine 
for  their  own  use  and  profit  ;  3'  that  ail  Indians  residing  in 
said  seigniory  hâve  the  right  to  eut  whatever  vvood  they  may 
require  for  lire  or  other  purposes  tbr  their  own  use  ;  i  that 
the  possession  or  occupation  of  any  portion  of  land  in 
said  seigniory,  by  any  individual  Indian,  gives  hini  right  of 
j)roperty  therein  as  against  any  other  Indians  ;  5*^  that  De- 
fendant  en  garavfie  had  the  common  indian  right  to  the 
land  from  which  the  wood  in  question  in  this  cause  was  eut  ; 
O*^  that  the  question  of  the  right  of  Indians  to  sell  wood,  off* 
the  lands  of  said  seigniory,  has  agitated  the  comnmnity  of 
Indians  for  a  considérable  period,  and  that  the  chiefs  thereof 
had  warned  the  community  not  to  traffic  in  wo(xl,  but 
Défendants  do  not  admit  that  the  chief  had  any  right  to 
forbid  the  sale  of  wood  so  eut  as  aforesaid,  and  neither  Dé- 
fendant nor  Défendant  en  (jarantie  plead  ignorance  that  such 
traffic  was  forbidden  by  t!ie  chiefs  ;  but,  on  the  contrary,  said 
parties  were  well  aware  of  the  traffic  being  forbidden  as 
aforesaid.  That  the  wood  seized  has  grown  upon  the  lot  of 
ground  in  (juestion,  that  is  to  say,  the  lot  of  ground  described 
in  the  plea  fyled  by  Défendant  en  [jarantie,  which  lot  of 
ground  was,  at  the  tinie  of  the  seiicure  and  the  tinie  of  the  sale 
niade  by  Défendant  en  (jarantie,  to  the  pi'incipal  Défendant 
of  the  wood  in  question,  in  the  occupation  of  Défendant  en 
(/arantie,  in  virtue  of  the  right  of  property  belonging  to 
Ivvlians  and  that  it  is  in  virtue  of  the  am-eenient  and  barirain 
niade  between  Défendant  and  Défendant  en  yaraittir, 
according  to  the  sale  and  permission  made  and  given  by  the 
latter  to  the  former,  that  Défendant  has  eut  the  wood  or 
caused  the  wood  to  be  eut  and  carried  ott.  Plaintiff  does  not 
admit,  however,  the  right  of  Défendant  en  (jarantie  to  sell  the 
wood  aforesaid,  hîaving  to  the  court  the  appréciation  of  that 
right. 

"  The  Couut,  con.sidering  that  PlaintifThath  established,  by 
évidence,  the  material  allégations  of  bis  déclaration,  and  that 
Défendant  en  (jarantie,  Saro  Ou8anoron,  who  hath  taken  the 
fait  et  cau,se  of  Défendant,  Louis  Payant  dit  St.  Onge,  had 
not,  by  law  any  right  or  title,  by  virtue  whereof,  lie  could  sell 
and  dispose  of  the  wood  in  this  cause  leased  to  him,  Payant 
tlit  St.  Onge,  and  that  Payant  dit  St.  Oiigo  did  not,  by  reason 
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of  tl\e  iifîreemont  «iMted  the  ci^hteentli  day  of  Dcceinher,  1854, 
ae(]uirc(l  -iriy  ri^lit  tocut  the  said  wood  and  to  reuiovo  tlience 
the  saine  in  inanner  and  t'onn  as  in  and  hy  the  fsaid  agreeinent 
and  hy  the  excejition  of  Défendant  ait  (jarantie.  is  set  forth, 
disniissing  said  exception,  and  adjudgin^'  upon  the  merits  of 
tl»e  principal  deniand  ;  doth  déclare  the  attaehnient  or  sawie- 
revendication  of  about  twelve  cords  of  tire  wood  good  and 
valid,  and  iloth  déclare  the  sanie  to  be  the  property  of  Plain- 
titf,  in  liis  said  capacity,  and  it  is  ordered  that  the  said  twelve 
cords  of  lire  wood  be  delivered  up  and  restored  to  Plaintiff, 
in  his  Haid  capacity  ;  and  the  court  adjndging  upon  tUe  de- 
mande en  f/drantie  :  it  is  considered  and  adjudged  that  De- 
fendant  en  j/annitie,  Saro  OniSanoron,  do guai-antee,  indeuniify 
and  hold  harndess  principal  Défendant  and  Plaintift'  en  (ja- 
rantie, Payant  dit  St.  Onge,  froni  tîie  condemnation  herein 
pronounced  against  him."  (3  J.,  p.  813.) 

Dl'NLOP,  Attorne}'' for  principal  Plaintift! 

LoRANOER  an<l  PoMiNViJJ.E,  Attorneys  for  principal  Défen- 
dant and  Plaintitf  en  (/urantie. 

CoURSOL,  Attorney  for  Défendant  en  (jarantie. 


SECURITT,  SOUND  IN  APPEAL.-INDIAN. 

Court  of  Queen's  Bench,  In  Appeal, 

Montréal,  9th  June,  LSôO. 

Kefon;  Sir  L.  H,  LaFontaixe,  Bart.  Chief-Justice,  Ayiavix, 
DuvAi-,  Meredith  and  Mondelet,  Justices. 

NlANENTSiASA,  Appellant,  and  Akwirente  et  al.,  Respondents. 

IIclil :  Tliat  tlie  socurity  bniul,  given  in  iippeal  by  Indians,  is  valid, 
inastnuc'li  as,  in  tlie  prcsont  case,  the  Indians  wlio  becanie  secnrities 
were.  as  apneared  by  the  aifidavits,  in  po!sses.>>ion,  as  proprietors.  ac- 
cordinjr  tu  tlieindian  (rnstoniary  hnv,  of  certain  real  ostate  sitnated  and 
lyinjr  within  the  tract  ol'land  apj)ropriated  to  tlie  uses  of  the  trihe  to 
which  they  belonged.  (1) 

Respondents  having  nuide  a  motion  to  set  aside  the  sc- 
curity  given  by  Appellant  (whicl\  socurity  consisted  of  two 
Indians,  Ignace  Kaneratahere  and  Thonias  Tahantison),  a 
rule  was  issued,  in  the  follovving  words  :  "  It  is  moved,  on 
the  part  of  Respondents,  inasuiuch  as  Appellant  has  not 
given  good  and  sutticient  secui'ity,  in  the  inanner  re(|uired 
by  law,  to  entitle  hin»  to  the  présent  appeal,  and,  inasinuch 
as  the  socurity  by  Appellant  givon  ia  insufiiciont,  the  suroties 
in  the  socurity    bonci    nicntioned   being    valuoloss,  and  not 

(1)  V.  art.  1938,  l!>a«,  1940  et  19(î'2  C.  C. 
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wortl»     tliu     amount    in    which    they    justitied,    tlmt     the 
sccurity    ^ivon    by  Appellant,   iipoii  the  présent  appeal,  be 
(leclared  insufficient,  and   null  and  void,  and   this  appeal  dis- 
iiiissed,  unless  cause  to  the  contrary  be  shown  on  the  30th 
April  instant  :  "  "  It  is  ordered  that  Appellant  do  shevv  cause 
t«)  the  contrary,  on  Saturday^  the  thirtieth  day  of  April   ins- 
tant, sittin^  the  court."  Respondents  fyled,  in  support  of  their 
rule,  four  affidavits  to  establish  the  insolvency  of  the  securities. 
On  the  part  of  Appellant,  four  counter  affidavits  were  pro- 
duced  in  which  it  is  stated  :  "que  Thomas  Tahantison est  pro- 
pi'iétaire  et  en  possession  de  l'immeuble  décrit  en  l'acte  de 
donation,  en  (!ate  du  81  mars   l!î59,  Lepailleur,  N.  P.,  depuis 
environ  ciiu]  ans,   et  (ju'il  a  continué  à  l'être  jus(|u'à  ce  jour 
sans  interruption.  Il  arrive  souvent  que  les  sauvages,  dans 
l'étendue   de  la  seigneurie  du    Sault  8t-Louis,  possèdent  des 
terres  et  en  sont  réputés  et  en   sont  réellement  propriétaires 
sans  avoir  de  titre  devant  notaires,  ni  par  écrit  sous  seing 
privé.  La  moitié  indivise  de  l'immeuble  décrit  à  l'acte  de  dona- 
tion susmentionné  vaudrait  pour  des  blancs,  au  moins  quatre 
cent   piastres.    Sur   la   dite    moitié    indivise   de    l'innneuble 
appartenant  à  Thomas  Tahantison,  il  y  a  une  maison   neuve 
(ju'il  a  construite   l'automne  dernier,  et  une  écurie.  C'est  une 
maison  de  vingt  pieds  carrés  couverte  en  bardeaux.  L'écu- 
rie est  couverte  en  planche  et  bien  bonne.  Je  sais  (|ue  Ignace 
Kîineratahere  possède   un  emplacement  situé  au   village  du 
Saidt  St- Louis,  sur  lequel  il  y  a  une  maison  en  piern;  à  deux 
étages,  dans  laquelle  il  réside,  et  qui  vaut  au  moins  huit  cents 
j)iastres.  Il  possède  cet  emplacement  de})uis  (jue  j'ai  l'âge  de 
connai.ssance,  connue  propriétaire,  une  tei're  d'à  peu  près  (]ua- 
tre-vingts  arpents  en  superficie,  dans  la  seigneurie  du   Sault 
St-Louis,  près  de  la  paroisse  St-Isidore,  valant  à  peu  près  six 
cents  piastres  :  je  sais  (ju'il  possède  aussi  connue  propriétaire 
trois  isles  sur  lesquelles  il  cultive  du   foin,  dans  l<;s  limites  de 
la  dite  seigneurie,  et  cela  depuis  plus  de   dix  ans;  ces   trois 
isles  peuvent  valoir  cent  piastres.  Ignace  Kaneratahere  tient 
maison  avec  sa  famille,  et  possède  un  ménage  aussi  bien  qu'en 
ont  les  sauvages  à  l'aise:  je  ne  lui  connais  pas  de  dettes,  et  je 
n'ai  i)as  corniais.sance  (ju'il  ait  été  poursuivi  en  justice."  The 
appeal  bond   had  been  givtin  in  Diîcember,  l<S5.S.  The  deed  of 
gift  i'yied  by  the  Api)ellant  was  made  and  passed  on  the  8lHt 
Mardi,  1859. 

Carter,  for  Respondents,  contended  that  Indians  could  not 
liold,  in  their  own  name,  innnoveable  property  situated  within 
the  limits  of  such  tracts  of  laml  as  were  occupied  by  them  in 
tliis  provinci»,  ami  cited  the  following  authorities  :  18  et  14 
\  ie.,  eli.  42,  seit.  I,  Indian  lands  vested  in  a  connnissioner  ; 
sect.  2,  Ail  suits  to  be  brought  by  or  against  counuissiouer  ; 
TOME  VIII.  *é 
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sect.  3,  coininissioner  lias  power  to  concède,  leasc  or  charge 
any  siich  lands  ;  sect.  4,  Rights  of  individual  Indians,  as  po.s- 
neffmr  or  occiiptint,  preserved  ;  No.  997,  The  commissioner  of 
Indian  lands  t'or  Lower  Canada  vs.  Louis  Payant  dit  St.  Onge, 
and  On8anoron,  Défendant  en  rjarantie,  under  this  statute, 
Justices  Day,  Smith,  and  Mondelet,  on  23rd  March,  1855,  ren- 
dered  judgnient  sustaining  a  revendication  of  wood  eut  in  the 
seigniory  in  question.  Referred  to  7th  head  of  admissions 
fyled,  establishing  that  ten  cords  of  the  wood  had  been  eut 
on  land  in  the  occupation  of  Défendant  en  fjaranfie.  The 
judgnient  déclares  he  had  no  right  or  title,  by  virtue  whereof 
he  could  sell  the  wood,  and  Carter  for  Respondent,  contended 
that  it  sustains  the  proposition  that  the  lands,  in  Sault  St. 
Louis,  and  the  right  of  property  are  vested  in  the  commissioner. 
Rev.  Statute,  p.  573  ;  17  Geo.  III,  ch.  7,  s.  3,  Prohibits  persons 
living  in  any  Indian  village  without  a  license  ;  Rev.  Statute, 
p.  574  ;  3  &  4  Vie,  ch.  44,  sec.  2.  Governor  may  order  any 
person  résident  in  Indian  village  to  removc  therefroni,  under 
a  penalty  and  imprisonment.  The  rule  taken  by  the  Respon- 
dents  was  discharged. 

"  La  cour  rejette  la  dite  motion."  (3  /.,  p.  310.) 
Dou  THE  et  Daoust,  Attorneys  ft)r  Appellant. 
Caiiteu,  Attorney  for  Respondent. 


DOMMAGES  PAR  ASSEMBLEE  TnMULTUEnSF.-RIOT. 

Cour  du  Banc  de  la  Reine,  Montréal,  3  septembre  1 800. 

Coram  SiR  L.  H.  LaFontaine,  Bart,  J.  C,  Aylwin,  J., 
DuvAL,  J.,  Mondelet,  J.,  et  Bruneau,  J. 

NlANENTsiASA  (Demandeur  en  Cour  Inférieure),  Appelant, 
Akwirente  et  al.  (Défendeurs  en  Cour  Inférieure),  In- 
timés. 

Jugé  :  Que  la  présence  des  D(''fendeurH,  au  sein  d'une  assemblée  tu- 
multueuse, résultat  d'un  complot,  les  rend  responsables  des  dommages 
causés  par  cette  assemblée,  lors  même  qu'ils  n'auraient  pas  activement 
participé  dans  les  voies  de  fait.  (1) 

L'Appelant  alléguait  dans  sa  déclaraticni  :  "  Que,  le  premier 
de  février  1850,  et  longtemps  avant,  le  Demandeur  était  pro- 
priétaire et  en  possession  d'une  maison  et  dépendances,  dans 
la  seigneurie  des  sauvages  du  Sault  Saint-Louis,  ainsi  que 
d'effets  mobiliers  placés  dans  la  dite  nuiisou  et  dépendances, 
lescjuelles  il  occupait  avec  sa  femme  et  ses  enfants  ;  que  le  dit 
jour,  les  Défendeurs  conspirant  en8eud)le,  dans  le  but  de  rui- 

(!)  V.  ait.  1053  t'.  C, 
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ncr  le  Duinandeur  et  sa  famille,  et  ce  avec  d'autres  individus 
iiicunuus  au  ])einaudeur,  auraient  illégalement  et  malicieuse- 
ment chassé  de  la  dite  maison  le  Demandeur  et  sa  famille  et 
mis  sur  le  can-eau,  brisé  et  détruit  ou  enlevé  les  etiets  mol)i- 
liers  du  Demandeur  et  auraient  livré  ce  d.'rnier  et  sa  famille, 
sans  abri,  aux  intempéries  de  la  saison  la  plus  rigoureuse  de 
l'année  ;  etcju'après  avoir  ainsi  chassé  le  Demandeur  et  sa  fa- 
mille, les  dits  Défendeurs  auraient,  là  et  alors,  renversé,  dé- 
moli et  détruit  la  maison  du  ])emandeur,  en  causant  par  telles 
voies  de  fait,  au  Demandeur  des  dommages  considérables,  d'au 
moins  cent  livres." 

Les  Défendeurs  plaidaient  qu'ils  n'avaient  causé  aucuns 
(hnnmages  au  Demantleur;  (|ue,  si  ce  dernier  en  avait  souffert 
aucinis,  ils  n'avaient  été  occasionnés  par  aucune  conspiration, 
concert  ou  connivence  des  Défendeui's. 

Le  28  octobre  1858,  l'action  était  déboutée,  sur  le  motif  que 
le  Demandeur  n'avait  pas  prouvé  les  allégués  essentiels  de  sa 
,\'claration. 

MoNDELET,  J.,  dissentiens  :  L'acte  de  ceux  qui  ont  pris  part 
à  cette  démolition  est  des  plus  répréhensibles,  et  il  convien- 
drait de  bien  punir  de  ceux  qui  en  ont  été  coupables.  Mais, 
ici,  il  n'y  a  aucune  preuve  quelconciue,  par  deux  témoins  au 
moins,  fiue  les  Défendeurs  ont  pris  part  à  cette  démolition.  Il 
est,  au  contraire,  établi  (juc  les  Défendeurs  étaient  à  une  cer- 
taine distance.  Plusieurs  des  témoins  des  Défendeurs  jurent 
positivement  (jue  ces  derniers  n'ont  aucunement  pris  part  à 
cet  acte  de  démolition.  Quoique  les  Défendeurs  aient  été  vus 
avec  la  foule,  ou  à  peu  de  distance,  cela  ne  prouve  pas  qu'ils 
aient  pris  part  avec  les  autres,  dont,  assez  singulièrement,  pas 
un  seul  n'a  été  identifié.  Et  les  témoins  eux-mêmes  étaient  là, 
s'ensuit-il  qu'ils  ont  démoli  ou  pris  part  à  la  démolition  de  la 
maison  du  Demandeur.  Dans  le  cas  même  où  dans  leur  inté- 
rieur, ils  auraient  approuvé  cet  acte  outrageant,  ou  que,  par 
leur  présence,  ils  auraient  donné  à  penser  (ju'ils  ne  le  dé.sap- 
prouvaient  pas,  va-t-on  les  condamner  pour  cela  ?  Ils  n'étaient 
pas  obligés  d'arrêter  les  perturbateurs  ;  ils  n'eussent  pu  le  faire 
d'ailleurs,  la  foule  étant  composée  d'une  centaine  de  personnes. 
Il  faut  bien  se  gartler,  dans  des  occasions  connue  celle-ci,  dans 
le  désir  louable  de  punir  les  actes  répréhensibles,  connue  l'est 
celui  dont  se  plaint  le  Demandeur,  d^i  rendre  solidaires  de  ces 
outrages,  des  gens  (ju'on  n'a  aucunement  prouvé  y  avoir  pris 
part  ;  autant  rendre  responsables  et  passibles  de  donnnages 
tous  ceux  ou  celles  qui  étaient  dans  le  voisinage  de  la  maison 
du  parlement,  en  1849,  et  qui  ou  riaient,  ou  ne  disaient  rien, 
ou  ne  s'opposaient  pas  à  cet  acte  de  vandaliaine.  Je  pense  que 
la  cour  de  première  instance  a  bien  jugé,  parce  qu'il  n'y  a  pas 
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ckî  preuve  coiitie  les  Dét'eiKleui's.  Le  jugeineut  devrait  être 
coiifiriu»''. 

BuuNEAU,  J.  :  Le  Demandeur  soutient  qu'il  a  établi  les  faits 
suivants:  1"  (|u'il  était  pr()})riétaire  et  en  possession  de  l'itu- 
uieublc,  dépendances  et  autres  biens  décrits  en  sa  déclaration  ; 
2""  (jue  ces  biens  ont  été  détruits  ou  enlevés,  et  qu'il  a  souffert 
«les  doniniaf>es  ;  H"  (pie  les  Défendeurs  ont  pris  part  à  la  dé- 
molition de  ses  biens  ;  qUe  c'est  «le  leur  assentiment  et  par 
leur  participation  qu'il  a  souffert  ces  dommages  ;  4"  qu'il  y  a 
eu  entente  et  conspiration  entre  les  Défendeurs  pour  détruire 
la  propriété  du  Demandeur.  Les  .  ntimés  prétendent,  au  con- 
traire, (|ue  l'Appelant  a  complètement  failli  sous  tous  les  rap- 
ports, et  (jue  la  preuve  faite  parles  Intimés  est  des  plus  fortes, 
et  qu'il  est  établi  par  icelîe  qu'ils  se  sont  trouvés  là  par  ha- 
sard n'nyant  fait  (]ue  passer  par  les  lieux,  qu'ils  étaient  à  dis- 
tant ^  !a  maison  du  Demandeui-  et  de  la  foule,  n'ayant  au- 
cui  :    j>articipé   dans  l'outra^ije.  La   majorité  de  la  cour 

pense  dilteremment  ,  et  est  d'opinion  que  le  Demandeur  a 
pj-cnvé  les  principaux  allégués  de  sa  déclaration,  et  qu'en  con- 
séquenc  lac  de  première  instance  a  mal  jugé,  en  décla- 
rant le  contraire'  et  '»n  renvoyant  l'action  du  Demandeur,  et 
(|ue  ce  dernier,  en  conséquence,  a  droit  de  rect)uvrer  des  dom- 
mages contre  les  Défendeurs.  J'ai  cru  nécessaire  de  faire  pré- 
céder l'examen  de  cette  partie  <les  témoignages  qui  inculpe  les 
Défendeurs  de  quelqties  remarc|ues  préliminaires  sur  la  na- 
ture de  cette  action,  la  loi  qui  lui  sert  de  base  et  la  preuve 
(|u'elle  exige.  L'esprit  de  la  législation  moderne,  chez  tous  les 
peuples  civilisés,  jouissant  de  constitution  analogue  à  la  nôtre, 
reconnaît  et  établit,  de  la  manière  la  plus  formelle,  la  jus- 
tice du  principe  de  rendre  responsables  des  délits  de  la  na- 
ture de  celui  dont  il  s'agit,  commis  dans  son  sein,  tous  les 
membres  ih  la  société,  par  l'acte  de  quelcpies-uns  d'en- 
tre eux,  acte  auquel,  non  seulement  ils  n'ont  pas  participé, 
mais  qui  leur  était  entièrement  inconriu,  qu'ils  eussent  empê- 
ché même,  si  commis  en  leur  présence,  en  décrétant  que  tous 
villes  ou  villages  incorporés  seront  tenus  d'indemniser  tous 
ceux  dont  la  propriété  aurait  été  détruite  dans  une  émeute, 
piir  des  attroupements  tumultueux,  les  autorisant  d'avance 
de  cotiser  à  cet  effet  toutes  les  propriétés,  et  donnant  une 
action  directe  contre  les  corporations  pour  le  dommage  souf- 
fert, à  défaut  de  leur  part  d'indemniser  la  partie  qui  aura 
ainsi  souffert.  Le  Code  civil,  en  traitant  des  délits,  n'a  fait  que 
consacrer  les  principes  reçus  dans  l'ancien  droit  français  sur 
cette  matière,  et  les  engagements  ou  obligations  que  la  loi  fait 
naître,  à  l'occasion  des  délits  ou  des  gtiasi  délits,  sont  compris 
dans  les  articles  18<S2  et  1388.  Le  premier  porte  :  "  tout  fait 
quelconque  de  l'homme  qui  cause  à  autrui  du  dommage,  oblige 
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oolui  par  la  faute  duquel  il  eni  arrivé  à  le  réparer."  Toiillier. 
commentant  cet  article  l'explifpie  connue  suit  :  "  Cet  article, 
"  comprentl  généralement  tous  les  faits  quelconques  (|ui 
"  causent  immédiatement  et  par  eux-mêmes,  et  le  mot  fait  est 
"  pris  ici  dans  le  sens  le  plus  étendu,  et  comprend  ncm  seule 
"  ment  toutes  les  actions  et  omissions  nuisibles  à  autrui,  mais 
"  encore  les  réticences  "  ;  "  enfin,"  ajoute-t-il,  "  la  disposition 
"  de  notre  article  comprend,  dans  le  mot  /dit,  la  faute  (]ue 
"  commet  celui  (pli,  pouvant  empêcher  une  action  nuisible,  ne 
"  l'a  pas  empêchée.  Il  est  censé  l'avoir  fait  lui-même.  C'«^st  en 
"  eftet  une  .sorte  de  complicité  que  dene  pas  empêcher  une  action 
"  nui.sible,  quand  on  en  a  le  pouvoir  ;  on  doit  d(mc  en  répondre 
"  civilement."  TouUier,  tome  10,  n""*  110  et  117.  C'est  un  prin- 
cipe re(;u  chez  toutes  les  nations  civilisécis.  Le  Code  prussien 
porte  :  "  celui  qui  souffre  sérieusement  ce  cju'il  pouvait  ou  de- 
"  vait  empêcher,  en  répond  comme  s'il  l'avait  ordonné."  (Code 
prussien,  partie  l'*"',  titre  (5,  n"  59.)  Les  actes  nuisibles  à  au- 
trui sont  divisés  en  deux  classes  :  l*-*  attentat  à  la  personne  ou 
aux  <lroits  personnels  d'autrui  ;  2*^  attentat  à  sa  propriété  ou  à 
ses  droits  réels.  La  première  comprend  toutes  les  atteintes,  à  la 
sûreté,  à  la  liberté,  à  la  réputati(m  ou  à  l'honnein"  des  per- 
sonnes, ou  à  l'exercice  de  leurs  droits  persoimels.  La  seconde 
comprend  tous  les  attentats  contre  la  [)ropriété  ou  le  bien 
d'autrui,  lorsqu'on  le  dévaste  ou  détériore,  loi'S(|u'on  le  prive 
de  sa  jouissance  oxi  de  .sa  possession,  lors(|u'on  attente  à  ses 
tlroits  réels,  f)u  lor.s(ju'on  l'empêche  d'en  ac<piérir  :  or  tous  ces 
attentats,  tant  à  la  persoiive  (ju'à  la  propriétp,  sont  également 
tous  défendus  et  l'épriinés  par  des  peines  et  <les  amendes,  ou 
la  réparation  du  dommage  qu'ils  ont  causé.  (Toullier,  tome  10, 
n  '  121.)  En  voilà  suffisamment,  je  pense,  poui*  établir  le  droit 
d'action  ou  Demandeur  contre  les  Défendeurs,  et  la  preuve  va 
le  constater  dans  l'instant.  Les  faits  de  la  destruction  de  la 
propriété  du  Demandeur,  par  un  rassemblement  tumultueux 
d'hommes,  est  prouvé  par  tous  les  témoins,  tant  ceux  de  la 
tléfense  (pie  ceux  de  la  demande.  Les  Défendeurs  ont-ils  pris 
part  à  cet  attentat,  directement  ou  indirectement,  sont-ils 
coupables  par  action  ou  omission,  ou  autrement  ?  La  lecture 
«les  parties  saillantes  des  témoignages  constate  la  vérité.  ()u  je 
me  fais  illusion,  ou  il  existe  dans  le  témoignage  une  preuve  évi- 
dente, non  (]ue  les  Défendeurs  se  sont  trouvés  là  par  accident, 
(pi'ils  n'ont  fait  quepas.ser  par  les  lieux  et  (|u'ils  continuèrent 
«le  suite  leur  route  vers  le  village,  mais,  au  contraire,  (pi'ils 
fivisaient  partie  de  cette  foule  d'émeutiers  (pii  ont  couniiis 
l'attentat,  et  (ju'ils  y  ont  coopéré,  sinon  d'une  manière  aussi 
active  «pie  plusieurs  d'entre  eux, au  moins,  en  encourageant  par 
leur  présenc(î  l'acte  de  vandalisme  commis  sous  leurs  yeux.  La 
consiiiration,  nous  ne  la  trouvons  pas,  en  effet,  <lans  les  procédés 
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d'une  assemblée  régulièrement  organisée,  nous  ne  voyons  pas 
(l'élection  de  président,  de  secrétaire,  lions  ne  voyons  point 
de  résolutions  régulièrement  faites  et  secondées,  d'aller  en 
masse  détruire  la  propriété  du  Deniandeur  et  de  quel([ues 
autres  qui  se  trouvaient  dans  le  même  cas  :  non,  mais  nous 
trouvons  un  complot  formé  dès  le  matin,  dans  le  village,  pour 
détruire  les  maisons  des  personnes  en  question  ;  nous  voyons 
la  population  mâle  presque  tout  entière  du  village  du  Sanlt 
St-Louis,  se  diriger  par  intervalles  sur  un  seul  point,  la  de- 
meure du  Demandeur,  dans  le  bois,  à  trois  milles  du  villaga, 
et,  vers  midi,  tout  le  monde  était  rendu  sur  les  lieux  et  atten- 
dait là  jusqu'à  la  fin  de  la  journée,  et  ce  n'est  que  sur  les  cinq 
lieures  du  soir  lorsqu'il  est  i)resque  impossible  de  reconnaître 
les  personnes,  que  l'oeuvre  de  destruction  connnence;  pas 
moins  de  cinquante  personnes  entrent  dans  la  maison,  une 
maison  de  vingt  pieds  carrés,  en  jettent  les  meubles  dehors  et 
les  brisent,  en  chassent  le  Demandeur  et  sa  famille  et  finissent 
par  démolir  la  maison  complètement.  Et  l'on  veut  exiger  que 
le  Demandeur,  dans  des  circonstances  semblables,  puisse 
nommer  celui  d'entre  ces  assaillants,  qui  a  brisé  tel  ou  tel 
meuble,  qui  a  défait  telle  ou  telle  partie  de  sa  maison  !  c'est 
exiger  une  preuve  impossible,  la  loi  n'exige  pas  telle  chose  et 
ne  peut  l'exiger,  sans  permettre  l'impunité.  Il  suffit,  <lans  des 
cas  semblables,  de  faire  la  preuve  (pie  le  Demandeur  a  faite 
pour  qu'il  ait  droit  d'exiger  d'une  cour  de  justice,  la  punition 
de  ceux  qui  directement  ou  indirectement  ont  contribué  à 
l'attentat  connnis,  et,  suivant  la  majorité  de  la  cour,  les  Dé- 
fendeurs sont  du  nombre  ;  nous  trouvons  établi  que,  sans 
avoir  travaillé  activement,  ils  étaient  là,  sinon  connne  une 
espèce  de  corps  de  réserve  pour  soutenir  les  assaillants  en  cas 
de  résistance,  à  tout  événement,  pour  les  encourager  par  leur 
présence  dans  la  voie  de  fait  prouvée  par  tous  les  témoins.  Il 
est  heureux  que  le  Demandeur  ait  pu,  dans  des  circonstances 
aussi  difficiles,  faire  une  pi-euve  aussi  forte,  ayant  été  obligé 
de  recourir  au  témoignage,  je  ne  dirai  point  de  témoins  hos- 
tiles, mais  de  complices,  pour  établir  la  cause  ;  je  dis  heureuse- 
ment, car,  si,  dans  le  cas  actuel,  les  Demandeurs  eussent  pu 
échapper  à  la  vengeance  de  la  loi,  les  conséquences  les  plus 
désastreuses  pour  l'avenir  en  résulteraient  pour  cette  localité. 
L'enfant  de  la  nature  n'est  que  trop  porté  à  se  faire  justice  à 
soi-nïême,  qu'il  apprenne  de  suite  que  personne  n'a  et  ne  doit 
avoir  ce  droit.  La  hache  et  le  couteau,  au  lieu  d'être  pour  lui 
comme  maintenant,  des  instruments  utiles  et  inofïensifs,  re- 
prendraient, comme  autrefois,  leur  vCAq  d'instruments  de  des- 
truction et  de  mort,  dont  on  fei-ait  usage  dans  les  troubles 
pour  assouvir  la  haine  et  la  vengeancy.  Qu'il  sache  plutcU  que 
la  porte  des  tribunaux  est  toujours  ouverte  pour  rendre  jus 
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tice  à  tout  le  monde,  à  lui,  conitne  nux  autres,  et  que,  si  la 
loi  se  trouvait  insuffisante  pouf  le  proté^fer  contre  les  griefs 
dont  il  ])ourrait  avoir  à  se  plaindre,  en  sadressant  au  gouver- 
nement et  à  la  législature  11  rencontrerait  la  pi'otection  dont  il 
])eut  avoir  besoin. 

La  Cour  :  '•  Ct)nsidérant  (ju'en  déclarant,  par  son  jugement 
du  2(S  octobre  1858,  que  \o  Demandeur  n'avait  pas  établi  les 
allégués  essentiels  de  son  action,  la  cour  de  pi-emière  instance 
n"a  point  fait  une  appréciation  exacte  de  la  preuve,  ses  allégués 
étant  suffisamment  établis  pour  donner  gain  de  cause  au  De- 
mandeur, infirme  le  jugement  et  condanuie  les  Défendeurs, 
conjointement  et  solidairement,  à  payer  au  Demandeur  la 
sonnnede  £30.  Aylwin  et  Moxdei.et,  Juges,  différant."  (4  ./., 
p.  807,  et  loi).  TH.  0.,  p.  877.) 

DoUTHE,  Daoust  et  DoUTHE,  pour  l'Appelant. 

t'AUTER,  Ed.,  pour  les  Intimés. 


COMPENSATION. 

Cour  SrPÉRiErRE,  Ste-Scholastique,  10  mai  1859. 
Coram  Badoley,  J, 
Prévost  vs.  Leroux. 

Juffé  :  Qu'un  prix  de  vente  peut  se  compenser  uu  moyen  de  dommages 
ri'snitant  «le  la  fraude  ou  du  dol  évident,  et  que  dans  l'espèce  la  fraude 
l'st  palpable,  et  compensation  doit  s'établir.  (1) 

Le  29  octobre,  1847,  J.  A.  Berthelot,  vend  une  terre  située 
à  St-Jérôme  à  Joseph  Leroux  alias  Cardinal,  le  Défendeur, 
moyennant  1000  livres  anciens  cours,  payable  en  10  paiements 
de  100  livres  chaque,  avec  intérêt  de  l'échéance;  à  cet  acte, 
Pascal  Persillier  dit  Lachapelle  intervint  et  se  porta  caution 
simple  du  Défendeur,  à  la  garantie  du  prix  de  vente,  et  hypo- 
théqua une  tei"re  située  à  St-Jérôme,  à  l'effet  de  son  caution- 
nement. Enregistrement  de  l'acte  de  vente,  le  13  novembre 
1847.  Le  20  janvier  1850,  le  Défendeur  vend  sa  terre  à  Cyrille, 
son  fils,  qui  la  vend,  le  10  mars  1850,  à  Paul  Deschambault. 
Le  3  novembre  1848,  Berthelot  transporte  la  balance  de  son 
prix  de  vente  à  Toussaint  Barbeau,  acceptation  du  transport 
par  le  Défendeur,  le  25  mars  1850.  Le  23  mai  1856,  Toussaint 
Barbeau  transporte  la  balance  du  prix  à  Melchior  Prévost, 
notaire,  à  St-Jérôme.  Signification  au  Défendeur,  le  5  février 
1857.  Le  0  mars  1857,  action  hypothécaire  par  Melchior  Pré- 
vost, contre  Paul  Deschambault,  alors  détenteur  de  l'immeuble 
aflecté  au  prix  de  vente,  a'élevant  alors  en  capital  et  intérêt  à 

(1)  V.  ait.  iissr.  c.  .    ■  .       ... 
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.£40  ISs.  Sd.  Le  18  avril  1857,  Paul  Descliamhault  .lélaissc  l'hé- 
ritage, et  curateur  ost  créé  au  (lélaisseuieut.  ]je  21  juillet  1857, 
exécution  contre  l 'immeuble.  Le  28  (léceml»re  1857,  vente  de 
la,  terre  adjufféci  pour  £10.  Les  frais  de  la  poursuite  .:  élèvent 
à  £1(5  4s.  2d.  et  frais  de  la  vente  par  le  shérif  £14  8s.  (Id. 
Toutes  ces  sommes  foi-ment  celle  de  £85  12.s.  8d.,  sur  laquelle 
il  faut  déduire  celle  de  £10,  montant  de  la  vente  opérée  par  le 
shérif,  laissant  ainsi  celle  de  £75  Pis.  8d.,  encore  due,  pour  le 
recouvrement  de  laquelle,  Melchior  Prévost,  ayant  discuté  l'im- 
meuble vendu  au  Défend(;ur,  avait  le  droit  de  [)oursuivre  La- 
chapelle,  la  caution.  Le  Défendeur  se  trouve  pi'opriétaire  et 
détenteur  de  l'innneuble  affecté  par  Lachapelle  à  la  fjarantie 
de  son  cautionnement,  par  l'acte  du  29  octobre  1847.  Le  11 
janvier  1858,  Melchior  Prévost  transporte  à  Wilfrid  Prévost, 
le  Demandeur,  la  balance  due,  savoir,  £75  12s.  8(1.  et  tous  les 
intéi'êts  échus  et  à  échoir.  L'action  est  ])Oi'tée  pour  le  recou- 
vrement de  la  somme  d(!  £75  12s.  8d.  hypothécaii'ement  contre 
le  Défendeur.  A  cette  action,  le  Défendeur  a  plaidé  :  1  ^'  que 
Toussaint  Barbeau,  cédant  de  Melchior  Prévost,  étant  curateur 
à  la  succession  vacante  de  Lucksey,  et  voulant  se  démettre  de 
sa  curatelle,  s'adressa  au  Défendeur,  et  lui  remit  ce  qu'il  avait 
en  main  appartenant  à  cette  succession,  déduction  faite  du 
prix  de  vente  dû  alors  pai-  l'acte  du  29  octobre  1847,  et  con- 
clut à  la  nullité  des  transports,  et  plaidait  paiement  ;  2^  qu'il 
a  été  fraudé  pjir  Melchior  Prévost  ;  que,  le  jour  fixé  pour  la 
vente,  par  le  shérif,  de  la  terre  saisie  et  vendue  sur  le  curateur 
au  délaissement,  le  Défendeur  se  trouvait  au  bureau  de  Mel- 
chior Prévost,  à  St-Jérôme  ;  que  là  et  alors,  Prévost  aurait  dit 
à  une  vingtaine  de  personnes  alors  présentes,  et  s'adressant  au 
Défendeur  de  ne  pas  enchérir  sui-  la  terre  ;  (pie  le  Dr  Dorion 
était  un  des  créanciers  du  Défendeur,  qu'il  avait  trompé  le  Dé- 
fendeur, et  qu'il  fallait  lui  faire  perdre  sa  créance  ;  que  le  Dé- 
fendeur était  pauvre,  et  qu'il  fallait  lui  faire  avoir  sa  terre  et 
épargner  des  frais  ;  (ju'il  (Prévost)  allait  acheter  la  terre  pour 
une  bagatelle,  et  la  remettrait  de  suite  au  Défendeur,  qui  pour- 
rait ainsi  la  vendre  et  payer  ses  créanciers  ;  que,  rendu  à  l'en- 
chère, personne  ne  mit,  et  la  propriété  fut  adjugée  à  Melchior 
Prévost  pour  £10  ;  que  la  terre  valait  alors  et  aurait  pu  se 
vendre  £125  au  moins  ;  que  se  fiant  sur  la  promesse  et  la  pa- 
role de  Melchior  Prévost,  le  Défendeur  serait  entré  en  arran- 
gement immédiatement  pour  revendre  la  terre  à  un  nommé 
Robert  ;  que  Robert  et  lui  se  sont  ensuite  adressé  plusieurs 
fois  au  dit  Melchior  Prévost,  pour  se  faire  consentir  la  remise 
de  la  terre,  mais  en  vain,  et  que  Melchior  Prévost  l'a  ensuite 
revendue  au  même  Paul  Deschambault  qui  l'avait  déjà  délais- 
sée ;  que,  si  Melchior  Prévost  n'eût  pas  agi  de  fraude  et  par 
dol  pour  se  faire  adjuger  la  terre,  pour  un  prix  nominal  et  très 
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iii()(lif|n(',  cllo  so  serait  vendue  au  delà  de  £125,  souinie  pltis  f|uc 
sutHsantt'  p<tur  éteindre  la  dette  du  Détendeur;  (|u'ainsi  Mel- 
eliior  Fi'évost  a  causé  au  Détendeur  des  donimaj^es  de  £100  et 
au-delà,  sonnne  plus  (|Ue  suffisante  juair  éteindre  et  compenser 
celh^  (|ue  le  Demandeur  réclame;  le  Demandeur  connue  ces- 
sionn  lire  de  Melchior  Prévost  est  i^urant  de  la  fraude  de  ce 
(lerni(a\  Le  Demandeur  a  répondu,  alléguant  (|Ue  le  Défen- 
deur était  déliiteur  du  dit  Melchior  Prévost,  ])ourdes  sonnnes 
considéi'aMes,  (|Ue  ces  créances  étaient  cliirograiiliaires,  et  le 
seul  dol  dt  Melchior  Prévost  a  été  de  vouloir  essayer  de  s'in- 
denniiser  de  ces  créances,  en  ayant  la  terre  de  la  manière  (pi'il 
l'a  ohtenue  ;  (ju'il  n'y  a  aucun  dol  ni  fiaude,  et  (|ue  le  Défen- 
deur n'a  souffert  av.oun  donnnafje. 

Peu  Cuhiam  :  La  fraude  est  [)rouvée.  Il  n'y  a  aucun  doute 
(ju'il  y  avait  intention  de  tromper  le  Défendeur  ;  et  aucun 
homme  de  position  ne  devrait  se  rendre  coupable  «le  tels  )ict(!S. 
La  preuve  des  témoins  est  positive.  Le  cédant  a  promis,  avant 
l'atljudication,  d'acheter  la  terre  pour  le  Défendeur  ;  il  se  fait 
ad'uger  la  terre  pour  £10;  il  empêche  les  personnes  ])i-ésentes 
d'encliérir,  sous  prétexte  qu'il  veut  faire  du  bien  au  Défen- 
deur, lui  venir  en  aide  et  épargner  les  frais  ;  afin  d'arriver 
[)lus  sûrement  à  ses  lins,  il  dit  à  Lachape'le,  un  des  témoins 
produits  :  "Vous  êtes  créancier  du  Défendeur,  vous  venez  pour 
enchérir."  Sur  réponse  affirmative,  il  dit  à  Lachapelle  :  "Je  vais 
payer  votre  dette,  mais  n'enchérissez  pas."  Celui-ci  ne  le  fait 
pas,  quoi(jue  décidé  à  porter  son  enclière  jusqu'à  3000  livres. 
Après  l'adjudication,  le  cédant  renouvelle  ses  promesses,  mais, 
là  et  alors  seulement,  il  dit  au  Défendeur  :  "Tu  me  dois,  mais 
tu  me  paj'^eras.  "  L'autre  consent.  Le  Défendeur  avait  pris  des 
arrangements  avec  Robert,  l'autre  témoin,  pour  lui  vendre  la 
terre;  tous  deux  font  différents  voj'^ages  chez  le  cédant,  mais, 
sous  différents  prétextes,  il  les  éloigne,  et  enfin  il  vend  la  terre 
à  Paul  Desehambault.  S'il  eût  eu  l'intention  de  remettre  la 
terre  au  Défendeur,  ne  pouvait-il  pas  de  suite  faire  mettre  le 
nom  du  Défendeur  au  lieu  du  sien,  comnie  adjudicataire,  et 
alors  il  aurait  accompli  ses  promesses  ;  mais  non,  dans  un  but 
de  fraude,  il  éloigne  les  enchérisseurs,  en  désintéresse  un,  et. 
se  fait  adjuger  la  teri'e  pour  une  bagatelU.i.  î'î'.i.s  encore,  le 
Demandeur  a  produit  le  compte  du  cédant  contie  le  Défen- 
deur, où  l'on  trouve  des  charges  énonnes,  et  que  les  hommes 
les  plus  haut  placés  dans  leur  profession,  comme  avocat  on 
notaire,  n'auraient  voulu  coucher  par  écrit,  et  il  charge  même 
nu  Défendeur  le  contrat  du  shérif,  et  ses  voyages  et  vacations 
pour  être  venu  à  Montréal,  et  obtenir  ce  contrat,  £7  lO.s. 
Ensuite,  totalisant  le  tout,  il  donne  crédit  au  Défendeur  de  la 
valeur  de  sa  terre  qu'il  estime  lui-même  à  £125.  Il  reconnaît 
donc,  par  là,  que  cette  terre  valait  au  moins  cette  sonnne  ;  la 
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tranHiiction  ilo  sa  part  h  donc  «'té  faite  contre  la  bonne  foi,  et 
la  cour  est  d'avis  (pie  les  dominâmes  sont  prouvés  exister  au 
n)ontant  de  la  <liflerence,  depuis  £10  que  la  tern;  a  ét«''  adju- 
ffée  à  celle  de  £125,  (jue  le  témoin  Lacliapelle  déclai'c  lui- 
nj«*nie  (pi'il  l'aurait  payée,  en  sorte  qu«î  la  compensation  est 
adnïise  :  le  Demandeur, frère  du  eédant,ne  pnraît  avoir  eu  part 
<lans  cette  fraude,  même  il  dit  en  ignorer  l'existence  ;  l'eût-il 
connu,  il  est  probable  (jue  le  savant  Demandeu'  n'aurait  pas 
consenti  à  en  prendre  cession.  Malheureuseme  iir  lui,  il  a 

oublié  de  nier  l'articulation  de  faits  filée  en  cette  cause  par  le 
Défendeur,  où  il  est  dit  avoir  connu  tous  ces  faits,  et  n'ayant 
pas  nié  ces  allégués  il  est  censé  par  la  loi  les  admettre,  ainsi, 
pour  cette  cause  et  connue  cessionnairc  de  Melchior  Prévost, 
étant  {garant  des  faits  de  son  cédant,  la  comjiensation  tloit  C'tw, 
admise,  et  l'action  est  déboutée.  (8  J.,  ]).  321.) 

Arthur  Ditmas,  Avocat  du  Demandeur. 

OuiMET  et  DExr.s,  Avocats  du  Défendeur. 


SOCIETE  DE  CONSTRUCTION. 

Cour  Sufj^:rieure,  Montréal,  30  septembre  1859. 
Coram  Smith,  J, 

JODOIN  fS.  Du  BOLS. 

Jufié:  1"  Que  le  droit  de  convoeation,  quant  aux  soci^'tés  de  cons- 
truction, organis^'es  en  vertu  des  statuts  12  Vict.,  cli.  57, 14  et  15  Vict., 
eh.  23  et  18  Vict,  cli.  IIG,  ré-ide  dans  la  personne  du  président  ou  secn''- 
taire  de  telles  associations; 

2"  Que  la  réquisition  doit  être  adressée  an  président  et  directeurs  ; 

3°  Que  cette  rcqui-ition  doit  indiquer  spécialement  les  objets  pour 
lesquels  la  réunion  est  convoquée  ; 

4°  Que  la  1ère  section  de  l'acte  18  Vict.,  ch.  116,  n'a  pas  abrogé  les 
dispositions  contenues  en  la  7"^^  section  de  l'acte  12  Vict.,  ch.  57,  et  qui 
sont  ci-dessus  rapportées  ; 

5*  Que  les  rèplements  de  ce  -  associations  doivent  être  enregistrés  au 
désir  de  la  5''  section  de  l'acte  12  Vict.,  ch.  57  ; 

()"  Que  l'élection  des  directeurs  doit  se  faire  un  à  un,  et  non  jias  tons 
à  la  fois  par  un  même  scrutin  ; 

7"  Que  le  président  de  ces  associations  doit  présider  toute»  leurs  as- 
pemlilées  et  que  c'est  fou.s  sa  présidence  que  les  règlements  doivent  être 
passas  et  modifiés. 

Par  sa  requête  le  Demandeur  alléguait  ;  que  Amable  Jodoin 
est  un  des  actionnaires  de  la  "  Société  de  Construction  cana- 
dienne de  Montréal,"  corps  public  et  incorporé  en  vertu  des 
statuts  12  Vict.,  ch.  57,  14  et  15  Vict,  ch.  23  et  18  Vict., 
ch.  116,  faisant  affaires  et  tenant  son  bureau  d'affaires  en  la 
cité  de  Montréal,  au  numéro  35,  sur  la  rue  St-François  Xavier  ; 
que  le  dit  Jodoin  est  un  des  membres  prêteurs  de  la  société, 
et  ce,  depuis  sa  fondation  ;  que  la  dite  société  a  fait  et  adopté 
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(IfS  iv<,'l<'iiH'ntH  *|ui  .sont  ciioon'  on  t'orco  et  (pli  n'ont  jamais 
('•té  cliani^vs.  nuxiitiôs  ni  nippclôs  depuis  son  urj^ratiisntion  vi 
depuis  la  prcniièrt'  élection  de  ses  directeurs  et  autres  officiers  ; 
qu'eiitic  autivs  rè<,deinents,  il  en  existe  un  dont  la  tetieiu'  est 

(•(inmie  suit  :  article  !> (jue  If  Ue(iuérant  est  intéressé  dans 

11'  l»on  t'onctioiuienient  et  la  bonne  administration  de  la  so- 
ciété, et  a  été  élu  un  des  directeurs  d'icelle,  à  l'assendjlée  gé- 
nérale semi-aTunielle  des  actionnaires  et  memlires  de  la  société 
régulièrement  convotpiée  et  tenue  en  la  cité  de  Montréal,  le 
4  avril  IHô!);  (pie  1(^  dit  Rerjuérant  a  été  ensuite,  le  7  avril 
iSôO,  élu  président  de  la  société,  ])ar  les  directeurs  de  la  dite 
société,  élus  à  rassemblée  tenue  le  4  avril  I.S5!)  ;  (|u'Ale.\is 
Moussea\i,  a^ent  <"«  ciiauf^e,  courtier  et  marchand  à  commis- 
sion, de  la  dite  (  ité,  est  le  secrétaire  et  le  trésorier  de  la  société 
de])uis  le  18  avril  1859  ;  que  Amablt;  Jodoin  et  Alexis  Mous- 
seau,  en  leur  (jualité  de  jirésident  et  de  secrétaire-trésorier, 
ivspectivement,  sont  investis  par  la  loi  (savoir  12  Vict.,  ch.  57, 
sec.  12)  de  tous  les  Itiens  meubles  et  iunneubles  et  deniers, 
ainsi  que  les  titres,  obligations  pour  deniers,  autres  instru- 
ments ])ortant  obligations  et  actes  appai'tenant  à  la  société, 
ainsi  que  des  droits  et  réclamations  d'icelle  ;  (|ue  les  directeurs 
de  la  société  qui  ont  été  élus  1(  4  avril  1<S5Î),  sontau  nombre  de 
sept,  savoir  :  le  Requérant,  Jean-Baptiste  Alexandre  Couillard, 
J.  EmeryCoderre,  Olivier  Déguise,  Jos.  Barsalou,  Jacques  (^re- 
nier et  Louis  Cîonzague  Fauteux,  tous  de  la  cité  de  Montréal, 
et  que  leur  élection  a,  là  et  alors,  été  dûment  faite,  en  vertu 
(les  et  conformément  aux  règlements  de  la  société,  pour  le 
terme  et  espace  de  six  mois,  à  compter  du  jour  de  leur  élec- 
tion ;  (jue  t<jus  les  directeurs  ainsi  élus  ont  ensuite  accepté  la 
charge  de  directeurs,  et  ont  ensuite  en  difiérentes  occasions,  agi 
connue  tels  directeurs,  et  ont  ensuite  élu  le  Requérant,  président 
(le  la  société,  conformément  aux  règlements  ;  que,  le  3  mai 
dernier,  et  depuis  ce  jour  jusqu'aujoui-d'hui,  Etienne  Alexis 
Dubois  a  prétendu  publiquement  avoir  été  élu,  le  'S  uuû  der- 
nier, directeur  de  la  société  ;  qu'il  a  répandu  et  fait  répandre 
dans  la  cité  le  bruit  qu'il  avait  ainsi  été  élu  directeur  de  la 
société,  (pioi(pie  la  chose  soit  entièrement  fausse  :  que  Dubois 
n'a  p.as  été,  le  3  mai  dernier,  ni  aucun  autre  jour,  élu  directeur 
de  la  société,  dont  il  a  depuis  usurpé  l'office  ;  que  Dubois,  ex- 
erce la  charge  de  directeur  et  en  usurpe  les  fonctions  depuis 
le  8  mai  1859,  en  pi'étendant  tenir  et  faire  tenir  un  bureau 
d'affaires  pour  et  au  nom  de  la  société,  au  numéro  l(j  de  la  rue 
St-(}abriel,  en  la  cité  de  Montréal,  et  en  prétendant  y  transi- 
ger et  y  ti'ansigeant  (fes  affaii'es  au  nom  de  la  société  et  ce, 
sans  avoir  droit  ou  titre  à  ce  faire  ;  que  Dubois,  se  prétendant 
un  des  directeurs  de  la  société,  a  pris  possession  d'une  partie 
des  biens  meubles  de  la  société  et  des  livres,  documents  et  pa- 
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piers  <lo  la  société,  ot  les  détient  dans  le  bureau  qu'il  tient  et 
fait  tenir,  au  nusnéro  1()  de  la  i-ue  8t-0abriel,  en  la  eité  de 
Montréal  ;  que  le  llequérant,  ni  les  directeurs  de  la  société,  ni 
aucun  des  otïiciei-s  d'icelle,  ne  pevivent  avoir  accès  aux  i-egis- 
tres  pour  en  obtenir  des  copies  autlienti(]ues  ;  à  ces  causes,  le 
Ke(|uérant  suj^plie  Vos  Honneurs  de  faire  émaner  un  bref,  or- 
donnant au  dit  Dubois  de  comparaître  devant  la  Cour  Supé- 
rieure, à  Monti'éal,  en  la  salle  d'audience,  au  palais  de  justice, 
pour  réi)on<li'e  à  la  présente  requête,  et  à  ce  que  Vos  Honneurs 
faisant  droit  sur  la  présente  requête,  la  déclarent  bien  fondée, 
et  à  ce  (pie,  par  le  jugement  à  intervenir,  il  soit  déclaré  que 
Dubois  a  usurpé  la  charge  et  office  de  directeur  de  la  Société 
de  Construction  canadienne  de  Montréal,  le  et  depuis  ie  3  mai 
dernier  :  à  ce  (|u'il  soit  ordonné  au  dit  Dubois  (l'abandonner 
et  délaisser  immédiatement  la  charge  de  directeur  de  la  so- 
ciété :  à  ce  (jue  Dubois  soit  exclu  et  évincé  de  la  dite  charge, 
et  (|u'il  lui  soit  défendu  d'en  exercer  les  fonctioiis  :  à  ce  (pie 
Dubois  soit  en  outre  condamné  à  payer  comme  r.mende  et 
pénalité,  pour  l'usurpation  dont  il  s'est  rendu  coupable  comme 
susdit,  la  sonnne  de  cent  livres  ou  quatre  cents  dollars,  ou 
telle  autre  somme  à  la(|uelle  Vos  Hotnieurs  jugeront  convena- 
ble de  le  condamner  suivant  la  loi  faite  et  pourvue  à  cet 
effet,  poiu'  être  la  dite  somme  payée  à  (pli  de  droit  et  suivant 
que  pourvu  par  la  loi." 

A  cette  re(piête,  le  Défendeur  plaida  :  qu'il  est  faux  qu'à 
l'épocpie  de  l'institution  de  cette  action,  la  soci(  té  ait  fait 
affaires  à  l'endi'oit  indi(jué  en  la  re(piête  ;  (pie,  |  ar  les  lois 
en  vertu  des(pielles  la  société  a  re(;u  et  continué  à  avoir 
une  existence  légale,  les  différents  membres  de  la  société 
étaient  et  sont  autorisés  à  s'assembler,  de  temps  à  autre,  et 
de  faire,  établir  et  constituer  toutes  les  règles  et  règlements 
convenables  à  sa  régie,  (pie  la  majeure  |;artie  des  membres 
de  la  société  ainsi  assemljlée  jugerait  à  propos  d'établir, 
comme  aussi  d'amender  et  modifier,  de  temps  à  autre,  les  dits 
ivglements,  suivant  que  l'occasion  l'exigerait,  ou  de  les  annuler 
et  abroger,  et  d'en  faire  d(;  nouveaux,  sous  les  restrictions 
conteinies  dans  la  loi  (12  Vict,  ch.  57),  et  (jUe  la  société  est 
(également  aut(n"isée,  par  la  loi,  à  choisir  et  nonnner,  de  temps 
à  autre,  un  nombre  quelconque  de  ses  memlu'es,  le(juel  doit 
êtr>'  déterminé,  ainsi  (iU(!  leur  (lualification,  par  des  règlements 
de  la  société,  aux  fins  de  former  un  bureau  de  directeurs  (jui 
doivcMit  élire  un  pivsident  et  un  vice  président,  avec  pouvoii* 
de  déh'^guer  aux  directeurs  tous  ou  chacun  les  pouvoirs  qui 
leur  sont  conférés  par  la  loi  (12  Vict.,  ch  57)  pour  être  exécutés, 
les(|Uels  directeurs  ainsi  élus  et  nonnné^s  doivent  continuer  à 
iigir  en  cette  (pialité  pendant  tout  le  temps  fixé  par  les  règle- 
ments de   la  société,  les   pouvoirs   des  directeurs  étant   préa- 
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liibleiULMit  (léfiiiis  dans  les  règlemetits  ;  (|ue,  par  la  loi,  il  est 
spécialement  jiourvu  (jue  rien  île  contenn  en  icelle  n'iinra 
l'effet  d'empêcher  aucune  nioditication  ou  amendement  des 
■vo;l«,'ments  pour  la  direction  de  la  société,  en  la  manière  qui 
serait  de  tenjps  à  autre  prescrite  par  les  règlements  de  la  société, 
et  ([Ue  tous  les  règlements  faits  et  établis,  de  temps  à  autre, 
pour  la  direction  de  la  société,  et  enregistrés  suivant  que 
prescrit  par  la  loi  dans  un  livre  tenu  à  cette  Hn,  seraient 
obligatoires  pour  les  niembres  et  les  officiers  de  la  société,  et 
ses  contributeurs  et  leurs  représentants,  lescjuels  sont  tous 
censés  en  avoir  eu  pleine  connaissance  par  la  confirmation  et 
l'enregistrement  susdit  ;  que,  par  les  lois  affectant  l'e.xistence 
et  la  régie  «le  la  société,  il  est  pourvu  (pie  la  société  sera  et  est 
autorisée  à  passer  et  faire  telle  modification,  amendement, 
rescision  ou  abrogation  des  règlements  de  la  .société,  à  toute 
assemblée  générale  des  actionnaires  de  la  société,  sans  limi- 
tati(^^  Muant  au  nombre  des  actionnaires  présents  à  telle 
assembîte,  pourvu  que  plus  de  la  moitié  du  noudjre  des 
iiKunbresde  la  société  signent  une  ré(|uisiti(m  convocjuant  telle 
assemblée  générale  des  actionnaires,  et  recommandant  une 
modification,  rescision  ou  abrogation  des  règlements  de  la 
société,  spécifiant  les  termes  d'icelles,  et  que  chaque  ntond»re 
notifié  du  changement  par  la  voie  de  la  poste  dans  un  délai 
(le  15  jours;  (|ue,  le  4  avril  dernier,  il  existait  un  règlement 
(le  la  société  com/u  dans  les  termes  suivants,  savoir  :  "  Art.  14-. 
Une  asseud)lée  générale  semi-annuelle  des  mend)res  se  tien- 
dra au  bureau  de  la  société,  ou  à  tout  autre  place  (|ue  le  bureau 
désignera,  le  premier  lundi  du  mois  d'avril  et  du  mois  d'oc- 
tobre cha(pie  année,  commen<;ant  en  octobre  prochain  (et  dans 
le  cas  où  ce  seraient  des  jours  de  fête,  le  jour  suivant)  dans  le 
but  d'élire  des  directeurs  pour  le  semestre  suivant,  et  pour 
tout  autre  objet  d'intérêt  général  a^'ant  rapport  à  la  régie  de 
la  société,  et,  à  chacune  des  dites  assemblées  semi-annuelle-s, 
il  sera  soumis  un  rapport  clairet  complet  de  l'état  des  affaires 
de  la  société,  durant  les  six  mois  précédents,  et  chacun  de  ses 
lapports  périodi(pies  sera  attesté  par  deux  auditeurs  nonmiés 
par  les  directeurs  ;  "  qu'en  vertu  du  dit  règlement,  une  asseuddée 
si'ini-annuelle  des  membre  de  la  société  a  eu  lieu,  le  4  avril 
dernier,  et  que  les  personnes  nommées  en  la  requête,  Amable 
Jodoin,  Jean-Baptiste  A.  C^^ouillard,  Joseph  Kmeiy  Coderre, 
Olivier  Déguise,  Joseph  Ear.salou,  Jac(|Ues  Grenier  et  Louis 
(Jonzague  Fauteux  ont  été  élus  directeurs  de  la  société  ;  que 
les  membres  de  la  société,  jugeant  à  propos  de  modifier,  amen- 
der, rescinder  et  abroger  le  règlement  .suscité,  réglant  répo(|ue 
de  l'élection  des  directtmrs  de  la  so(;iété  et  la  durée  de  leurs 
fonctions,  auraient  adopté  les  voies  itidi(juées  par  la  loi  pour 
opérer  tels  modification,  amendement,  rescision  et  abrogation 
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et  que  plus  de  la  moitié  du  nombre  des  membres  auraient, 
(lès  avant  lo  10  avril  dernier,  signé  une  réquisition  convoquant 
une  assemblée  générale  des  actionnaires  de  la  société,  et 
recommandant  une  modification,  rescision  et  abrogation  du 
règlement  suscité,  spécifiant  les  termes  d'icelles,  le  tout  dans 
les  termes  suivants,  savoir  :  "  attendu  qu'il  est  expédient 
d'amender  le  14e  article  dos  règlements  de  cette  société,  de 
manière  à  ce  que  le  dit  article  soit  con(,'U  comme  suit,  savoir  : 
"  une  assemblée  générale  aniuielle  des  meinbres  se  tiendra  au 
b'n-eau  de  la  société,  ou  à  tout  autre  place  que  le  bureau  dé- 
signera, le  premier  mardi  du  mois  de  mai  chaque  année,  com 
men(,'ant  le  premier  mardi  du  mois  courant  (1859)  et  dans  le 
cas  où  ce  serait  un  jour  de  fête,  le  jour  suivant,  dans  le  but 
d'élire  des  directeurs  pour  l'année  suivante,  et  pour  tout  autre 
objet  d'intérêt  général  ayant  rapport  à  la  régie  de  la  société 
et,  à  chacune  des  dites  assemblées  annuelles,  il  sera  soumis  un 
rapport  clair  et  complet  de  l'état  des  affaires  de  la  société, 
durant  l'année  précédente, et  chacun  de  ces  rapports  périodi(|ues 
sera  attesté  par  deux  auditeurs  nommés  par  les  directeurs." 
"  Les  soussignés  formant  plus  de  la  moitié  du  nombre  des 
njembres  de  la  société  convo(iuent,  par  les  présentes,  une 
une  assemblée  générale  des  actionnaires,  pour  être  tenue  dans 
dans  les  salles  de  l'Institut  Canadien,  le  troisième  jour  de  mai 
prochain,  à  71  heures  du  soir,  pour  prendre  en  considération 
la  modification  (jue  les  soussignés  recomman<lent,  ainsi  que  la 
rescision  et  abrogation,  du  14e  article  des  règlements,  tel 
qu'existant,  et  pour  là  et  alors  adopter  tous  procédés  nécessaires 
pour  mettre  à  exécution  l'article  des  règlements  ainsi  amendés, 
Montréal,  1()  avril  1850;"  que  la  convocation  ainsi  formulée  et 
signée,  aurait  été  adressée  à  tous  les  membres  de  la  société,  et 
(jue  clnupie  membre  aurait  été  notifié  du  changement  suggéré 
et  demandé  par  la  majorité  des  niembres  par  la  voie  de  la 
poste,  dans  un  délai  de  (juinze  jours,  avant  le  premier  mardi  du 
mois  de  mai  courant,  savoir  :  un  délai  de  quinze  jours,  avant  le 
trois  mai  coui'ant,  jour  fixé  dans  la  convocation  pour  la  dite 
assemblée  générale;  que,  le  trois  mai  courant,  l'assemblée 
générale  des  actionnaires  de  la  société  convo(iuée  par  la  réqui- 
siticm  sus-citée  a  régulièrement  eu  lieu,  aux  jour,  heure  et  lieu 
indi(iués  en  icelle  ;  (pi'il  a  été  là  et  alors  constaté  que  la  dite 
assemblée  avait  été  convo(|uée  par  plus  de  la  moitié  des 
membres,  et  (|u'à  telle  assemblée,  l'amendement  recommandé 
a  été  adopté  par  les  membres  présents  à  la  dite  assemblée  ; 
(jue  l'adopticm  du  dit  amendement  ayant  anéanti  le  règlement 
en  vertu  duquel  les  personnes  élues  comme  directeurs,  le  4  avril 
dernier,  pouvaient  agir  en  la  qualité  de  directeurs,  les  pouvoirs 
des  dites  personnes  comme  tels  directeurs  se  sont  terminés 
avec  l'existence  du  règlement,  savoir,  par  l'adoption  de  l'amen- 
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dément  susmentionné,  et  «lue  la  société  était  tenue  de  procéder 
à  l'élection  de  nouveaux  directeurs,  atin  de  mettre  le  règlement 
tel  qu'amendé  à  exécution  ;  (|ue,  de  t'ait,  les  membres  de  la  dite 
assemblée,  le  3  mai  courant,  aiu'aient,  là  et  alors,  procédé  à 
l'élection  d'un  bureau  de  directeurs,  pour  servir  comme  tels 
directeurs  durant  l'époque  fixée  par  le  règlement  tel  qu'amendé, 
et  que  les  personnes  suivantes  auraient,  là  et  alors,  été  dûment 
élues,  choisies  et  n(mnnées  counne  tels  directeurs,  savoir  : 
Etienne  Alexis  Dubois, le  Défendeur,  Joseph  EmeryCoderre, Oli- 
vier Déguise,  Charles  Lacaille,  David  Beauchamp,  John  Feron 
'et  Joël  Leduc  ;  (jue  le  Requérant  a  concouru  dans  les  procédés  de 
la  dite  assemblée,  délibéré  et  voté  en  icelle  ;  que,  le  5  mai 
courant,  une  asseml)lée  du  bureau  des  directeurs  élus  à  l'assem- 
blée générale  du  -S  mai  courant,  aurait  eu  lieu,  et  (|ue  les  direc- 
teurs suivants  auraient  été  présents,  savoir  :  David  Beauchanq), 
Olivier  Déguise,  Joël  Leduc,  Joseph  Emery  Coderre,  John 
Feron  et  le  Défendeur  en  cette  cause,  et  (\u'k  telle  assemblée, 
le  Défendeur  aurait  été  régulièrement  et  unanimement  nommé 
président  de  la  société  pour  l'année  courante  ;  que,  vu  ce  que 
dessus,  le  Défendeur  est  bien  fondé  à  exercer  les  charges  de 
directeur  et  président,  de  la  société. 

Le  Demandeur  répondit  :  "  Que,  par  la  septième  clause  de 
l'acte  <lu  parlement  de  cette  province,  passé  dans  la  douzième 
année  du  règne  de  Sa  Majesté,  intitulé  :  "  Acte  pour  encourager 
l'établissement  de  sociétés  do  construction  dans  le  Bas-Canada." 
Il  est  statué  :  "  Qu'aucun  règlement  enregistré  comme  susdit 
ne  sera  changé,  rescindé  ou  abrogé,  à  moins  que  ce  ne  soit  à 
une  assemblée  générale  des  membres  de  telle  société,  convocpiée 
par  le  secrétaire  ou  président  de  telle  société,  à  la  suite  d'une 
réquisition  à  cet  etiet,  d'au  moins  quinze  membres  de  telle 
société  ;  laquelle  réquisition  indiquera  les  objets  pour  lestjuels 
la  réunion  est  convoquée,  et  sera  adressée  au  président  et  aux 
directeurs,  et,  sur  ce,  cha([ue  membre  sera  notitié  tlu  change- 
ment par  la  voie  de  la  poste,  dans  un  délai  de  (juinze  jours, 
et  telle  assemblée  devra  être  composée  d'au  moins  un  tiers 
des  actionnaires,  dont  les  trois  (piarts  devront  concourir  dans 
telles  modiHcations  ou  adoptions  ;  (jue,  par  un  acte  du  parlement 
de  cette  province,  passé  dans  la  dix-huitième  année  du  règne 
de  Sa  Majesté,  pour  amender  l'acte  ci-dessus  cité,  il  est  statué 
comme  suit:  "1*^  la  partie  de  la  septième  section  du  dit  acte 
qui  prescrit  (^l'aucun  règlement  ne  sera  changé,  re.scindé  ou 
abrogé  à  moins  que  ce  ne  .sfut  à  une  assemblée  générale  des 
membres  d'une  telle  société,  laquelle  assemblée  devra  être 
conqiosée  d'au  moins  un  tiers  des  actionnaires,  sera  et  elle  est 
par  les  présentes  abrogée;  2'"'  pourvu  que  plus  de  la  moitié  du 
nombre  des  membres  d'une  société  de  construction  signent  une 
réquisition  convoquant  une   assemblée   générale  des  action- 
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naires,  et  r?coiinnan(l>int  une  niodification,  rescision  ou  abro- 
l^^ation  (les  règlements  de  la  dite  société,  spécifiant  les  ternies 
d'icelles,  la  dite  assemblée,  sans  limitation  quant  au  nombredes 
actionnaires  présents,  sera  et  est  par  le  présent  acte,  autorisée 
à  passer  et  faire  tels  modification,  amendement,  rescision  ou 
abrogation,"  (pie,  par  les  dites  clauses  des  actes  ci-dessus  cités, 
aucune  assemblée  ne  peut  être  convoquée  dans  la  but  d'abro- 
ger un  règlement  de  toute  telle  société,  à  moins  que  la  récjui- 
sition  convoquant  telle  assemblée  ne  soit  adressée  au  président 
et  aux  directeurs  de  la  société,  et  que  l'assemblée  ne  soit  con- 
voquée par  le  secrétaire  ou  président  de  telle  société,  et  que 
l'acte  ci-dessus  en  dernier  lieu  cité,  n'amende  l'acte  ci-dessus 
en  premier  lieu  cité,  (jue  (juant  au  nombre  des  signataires  de 
la  ré(|uisition  et  des  membres  (jui  devront  être  présents  à  la 
dite  assemblée  ;  (juc,  le  4  avril  dernier  et  le  3  mai  courant,  il 
existait  <les  règlements  dûment  adoptés  et  enregistrés  pour 
régir  la  société  parmi  lesquels  se  trouvent  les  suivants:  "  Ar- 
ticle 9.  Les  atfaiies  de  la  société  seront  sous  le  contrôle  et  la 
décision  <l'un  bureau  de  sept  directeurs,  dontcjuatre  formeront 
un  (juorum,  et  (jui  choisiront  entre  eux  un  président  et  un 
vice-président;"  "Art.  12.  Les  directeurs  demeureront  en 
charge  jusqu'à  ce  que  leurs  successeurs  aient  été  élus,  à  moins 
qu'ils  ne  cessent  <le  l'être  par  leur  résignation  ou  aucune  des 
causes  suivantes,  savoir:  décès, absente  aux  assemblées  durant 
trois  mois  consécutifs,  insolvabilité,  l)an(iueroute  et  aii'esta- 
tion  pour  crime  ou  délit  ;  "  "  Art.  14.  Une  assemblée  générale 
semi-annuelle  des  membres,  se  tiendra  au  bureau  de  la  société, 
ou  à  toute  autre  place  (pie  le  bureau  désignera,  le  ])remier 
lundi  du  m()is  d'avril  et  du  mois  d'octobre,  chaque  année,  com- 
men(,'ant  eu  octobre  prochain  (1<S57)  (et  dans  le  cas  où  ce  se- 
raient ilesjoursde  fête,  les  jours  suivants)  dans  le  but  d'élire  des 
directeurs  pour  le  semestre  suivant;"  que  c'est  en  vertu  des 
règlements  susdits  (jue  le  Demandeur  et  les  autres  persomies 
mentionnés  dans  la  déclaration  ont  été  légalement  élus  direc- 
teurs de  la  société,  le  prem'er  lundi  d'avril  dernier,  et  que  le 
Demandeur  a  été  (ensuite  légalement  élu  président  de  la  so- 
ciété :  (]ue  tous  les  procédés  allégués  par  le  Défendeur,  concer- 
nant une  certaine  assemblée  de  la  société  (jue  le  Défendeur 
prétend  avoir  eu  lieu  le  trois  mai  courant,  sont  nuls,  illégaux 
et  contraires  aux  statuts  ci-de-sus  cités  et  aux  règlements  de 
la  société,  et  ne  peuvent  avoir  conféré  au  Défencieur  aucun 
dniit  à  la  charge  (|u'il  prétend  exercer  ;  ()ue  la  prétendue  as- 
semblée n'a  pas  été  convo(|uée  d'une  manière  légale  ;  ({Ue  laré- 
(juisition  convoquant  telle  assemblée  n'a  pas  été  signet;  par 
plus  <le  la  moitié  du  nombre  des  membres  de  la  société,  ni 
même  par  la  moitié  d'iceux  ;  ([Uc  tous  les  noms  apposés  au  bas 
de  la  réquisition  ny  ont  pas  été  mis  parles  j>ersonnes  (jue  ces 
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(luins  indiquent,  et  ne  sont  pas  leurs  signatures  ;  «lu'un  grand 
nombre  des  signatures  ont  été  obtenues  par  fraude,  par  sur- 
prise et  sur  de  fausses  représentations,  la  personne  qui  de- 
mandait et  sollicitait  ces  signatures  disait  qu'il  ne  s'agissait 
(jue  de  faire  un  changement  au  moyen  duquel  les  directeurs 
seraient  à  l'avenir  élus  que  pour  un  an  au  lieu  de  six  mois, 
mais  prenant  soin  de  ne  pas  dire  qu'il  s'agissait  de  faire  im- 
médiatement de  nouvelles  élections  ;  qu'un  grand  non  'ire  des 
personnes  dont  les  noms  se  trouvent  au  bas  de  la  réquisition 
n'étaient  pas,  lorscjue  leurs  noms  ont  été  ainsi  apposés,  et  ne 
sont  pas  encore  membres  ni  actionnaires  de  la  société  ;  que  la 
réquisition  ne  porte  aucune  date,  et  que  la  prétendue  convoca- 
tion n'a  pas  été  avertie  par  la  voie  des  journaux  ni  transmise 
à  tous  les  actionnaires  ;  que  la  réquisition  n'a  pas  été  adressée 
aux  président  et  directeurs  de  la  société,  et  que  la  dite  assem- 
blé '  n'a  pas  été  convoquée  en  la  manière  prescrite  par  la  loi 
ot  par  les  l'èglements  de  la  société  ;  que  le  but  de  la  dite  as- 
semblée n'était  pas  suffisamment  indiqué  dans  la  convocation, 
et  laissait  des  doutes,  savoir  :  si  l'on  devait  amender  ou  abro- 
ger certain  règlement  alors  en  force  ;  que  la  dite  convocation 
ne  mentionnait  nullement  qu'on  élirait  de  nouveaux  membres 
à  la  dite  assemblée  du  8  mai  dernier,  ni  que  l'on  démettrait  ou 
destituerait  les  directeurs  alors  en  charge  et  qui  avaient  été,  le 
4  avril  précédent,  élus  pour  six  mois  ;  que,  de  plus,  en  suppo- 
sant, ce  (jui  est  formellement  nié,  que  la  dite  assemblée  aurait 
été  convoquée  régulièrement  et  légalement,  les  personnes  com- 
posant la  dite  assemblée  n'avaient  aucun  droit  de  démettre  et 
destituer  les  directeurs  qui  avaient  été,  le  4  avril  précédent, 
légalement  élus  pour  six  mois,  ni  de  les  remplacer  par  de  nou- 
veaux directeurs  ;  que  le  nouveau  règlement  que  le  Défendeur 
allègue  avoir  été  adopté  à  la  dite  assemblée  du  8  mai  courant, 
ne  pouvait,  dans  tous  les  cas,  avoir  d'effet  que  pour  le  futur, 
mais  ne  peut  avoir  d'effets  rétrospectifs  ni  priver  les  direc- 
teurs élus,  le  4  avril  dei'iiier,  du  droit  (jui  leur  était  acquis  par 
la  loi  et  les  règlements  de  la  société,  de  demeurer  en  charge 
pondant  un  semestre;  que  tous  les  procédés  (pii  ont  pu  être 
adoptés  par  la  dite  assemblée  du  8  mai  dernier  n'ont  pu  affec- 
ter la  position  du  Demandeur,  ni  des  autres  directeurs,  et  n'ont 
{)U  a\'oir  l'effet  de  les  mettre  hors  de  charge,  ni  de  faire  cesser 
eurs  fonctions  ;  que  les  procédés  dont  le  ])éfendeur  produit 
de  prétendus  extraits. connue  ayant  été  adoptés  le  8  mai  der- 
nier sont  nuls  et  illégaux  sous  tous  les  rapports  ;  (jut  la  dite 
assemblée  n'a  pas  été  convo(juée  et  organisée  légalement  ni 
régulièrement,  qu'elle  n'a  pas  été  présidée  par  le  président 
de  la  société,  et  que  les  prétendus  procédés  n'ont  jamais  été 
signés  par  le  président  ni  par  le  secrétaire  de  la  société  ;que  le 
•'}  mai  courant,  un  grand  nouibre  des  actioniiMires  et  membres 
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de  la  société  se  sont  rendus  dans  les  salles  de  l'Institut  Cana- 
dien, en  la  cité  de  Montréal,  et,  là  et  alors,  ont  signifié  aux 
personnes  assemblées  pour  procéder  au  nom  de  la  société,  et 
spécialement  aux  personnes  qui  prétendaient  agir  comme  pré- 
sident et  secrétaire  de  la  dite  assemblée  et  de  la  société,  un 
protêt  par  lequel  ils  signalèrent  quelques-unes  des  illégalités 
des  procédés  ;  qu'il  est  taux  que  le  Demandeur  ait  participé 
aux  procédés  de  la  dite  assemblée  du  3  mai  courant  ;  qu'il  est 
également  faux  qu'il  ait  été,  là  et  alors,  constaté  que  la  dite 
assemblée  avait  été  régulièrement  convoquée  par  plus  de  la 
moitié  des  membres  de  la  société,  mais  qu'au  contraire,  un  des 
actionnaires  et  membres  de  la  société  ayant  l'equis  spéciale- 
ment ceux  qui  prétendaient  ainsi  procéder,  de  montrer  la  liste 
des  actionnaires,  afin  de  constater  quel  en  était  le  nombre,  on 
refusa  de  ce  faire,  et  l'on  prit  indistinctement  les  votes  de 
toutes  les  personnes  présentes,  sans  (|u'il  fût  possible  de  cons- 
tater si  les  personnes  qui  votaient  étaient  ou  non  membres  de 
la  société  ;  que,  vu  tout  ce  que  dessus,  il  est  évident  que  le 
Défendeur  n'a  pas  été  et  n'a  pas  pu  être  élu  directeur  de  la 
société  à  la  dite  assemblée  du  3  mai  courant  ;  que  la  dite  élec- 
tion par  lui  invoquée  est  nulle  et  illégale  et  ne  peut  lui  confé- 
rer le  droit  d'exercer  la  charge  de  directe"'  "  celle  de  prési- 
dent de  la  société,  lesquelles  charges  il  a  v^.  i^pées  et  détient 
illégalement. 

DouTRE,  pour  la  défense,  prétendit  à  l'argument  :  l"  que 
toutes  les  questions  soulevées  sont  dominées  par  le  principe 
que  les  corporations  sont  républicaines  et  démocratiques,  et 
qu'à  moins  de  i*estrictions  positives,  la  majorité  doit  tout  gou- 
verner ;(1)  que  si  deS  questions  nouvelles  surgissent,  les  tribu- 
naux doivent  s'abstenir  d'intervenir  (2)  et  que  c'est  en  ce  sens 
que  tend  la  législation  moderne,  ainsi  que  le  prouvent  nos 
(îerniers  statuts,  touchant  les  institutions  municipales  ;  2°  que 
la  forme  de  la  convocation,  même  lorsqu'elle  dévie  de  la  loi, 
ce  (]ui  n'est  pus  le  cas  en  cette  instance,  peut  être  régularisée 
par  la  présence  de  ceux  qui  ont  droit  de  vote  ;  (3)  que,  si  l'avis 
de  convocation  émane  de  personnes  qui  n'ont  pas  le  droit  de  le 
donner,  la  présence  de  ceux  qui  s'en  plaignent  est  un  acquies- 
cement, (4)  et  que  le  pouvoir  de  faire  des  règlements  résidant 
chez  les  membres,  le  pouvoir  de  convo([uer  l'assemblée  pour 

faire  les  règlements  est  coexistant  et  accessoire  (5)  ;  3"  ([ue  la 

• 

(  1  )  Angell  and  Ames,  on  Corporations,  n°  499. 

(2)  Orant,  on  Corporation»,  p.  211. 

(3)  Wilcock,  on  Corpoiafirns,  n"  69. 

(4)  Angell  and  Ames,  n"  4tî 

(5)  1(1,  n*^  327. 
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charte  (12  Vict.,  ch.  57)  autorisant  les  membres  à  nommer  des 
officiers  et  à  les  remplacer  de   temps  à  (Uitm,  ce  serait  violer 
cette  charte   que  de  limiter  les  pouvoirs  des  membres  à  cet 
égard,  par  des  règlements  ou  autrement,  ce  (jui  ne  se  peut  ;  (1) 
((ue  le  pouvoir  de  rappeler  un  règlement  est  coexistant   avec 
celui  d'en  faire  ;  (2)  4'  que  le  pouvoir  de  démettre  un  officier 
est  inhérent  à  toute  corporation,  (3)  et  (ju'il  suffit  d'en  élire  un 
I  our   le    remplacer,  pour  qu'il    soit    démis    ij^so    fdcto   (4); 
ô'-'ciuele  rappel  d'un  règlement  a  le  même  effet  que  le  rappel 
d'un  statut  par  le  parlement  ;  (o)  et  que  les  officiers  dont  la 
durée  d'office  est  tixée  par  un  règlement,  perdent  leur  office 
])ar]e  rappel  de  ce  règlement  ((>)  ;  0'  que,  quanta  la  prési- 
dence de  l'assemblée,  celui  qui  l'avait  présidée  l'avait  fait  sans 
contestation,  que  ni  la  coutume,  ni  la  loi,  ni  aucun  règlement 
n'exigeait  que  le  président  de  la  corporation  fût  au  fauteuil, 
dans  une  assemblée  générale  et  extraordinaire,  que  la  pré- 
sence du  président  à  l'assemblée  était  un  acquiescement  à  la 
lonne  des  procédés,    sinon  au  fond  (7)  ;  7'^  que,  quant  à  la 
prétention  que  le  règlement  tel  qu'amendé  devait  être  enregis- 
tré, avant  que  l'élection  eût  lieu,  en  vertu  de  ce  règlement,  en 
premier  lieu,  cela  n'est  pas  plaidé,  et,  en  second  lieu,  le  règle- 
ment amendé  ayant  été  extrait  du  livre  tenu  à  cet  effet,  il 
devait,  à  moins  de  preuve  contraire,  être  présumé  enregistré 
\i\st(inter,  du  moment  (ju'il  était  passé,  connue  les  jugements 
des  cours  sont  censés  enregistrés  au  moment  où  ils  sont  pro- 
noncés ;  8*^  fjue  la  doctrine,  soutenue  par  Wilcock  sur  la  né- 
cessité de  proposer  les  candidats  un  à  un,  n'est  pas  applicable 
à  l'élection  faite  au  scrutin,  vote  hy  ballot,  surtout  lorsque  l'é- 
lection a  lieu  sans  contestation,  comme  dans  le  cas  actuel,  et 
(lu'elle  est  faite  de  bonne  foi  (8)  ;  O""'  que  le  mode  de  convoca- 
tion observé  en  cette  circonstance  était  celui  qu'avait  suivi  la 
société  dans  une  circonstance  antérieure  ;  10*^  que  la  convoca- 
tion de  l'assemblée  dont  on  attacjuait  les  procédés  indiquait  clai- 
rement les  objets  pour  lesquels  cette  assemblée  avait  lieu  ;  que 
les  deux  seuls  objets  pour  lescpiels  elle  était  convoquée  étaient  : 
l    amender  le  14*-'  article  des  règlements  ;  2"  mettre  à  exécu- 

(1)  Angell  ami  Ames,  a"»  327,  343  ;  Wilcock,  no«  11,  12,  227  ;  (irant,  pp. 

80,  81. 

(2)  Angell  aiul  Ames,  u"  .329  ;  Wilcock,  237. 

(3)  Angell  and  Ames,  p.  100. 

(4)  Wilcock,  n''8  75,  649,  652,  703. 

(5)  Dwarris,  on  Statut  en,  p.  676. 

(6)  Wilcock,  n"  7()4. 

(7)  Grant,  p.  245  et  suivante. 

(8)  Angell  an.l  Ames,  n«'  138, 
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tit)n  I(!  règleincnt  tel  (|n'aiueiirlé,  en  faisant  «U-s  élections,  i-t 
(jU(*  CCS  deux  ulijets  se  trouvent  clairement  in<liqu«''s  <lans  la 
convocation. 

Smith,  J.  :  'i'iie  prétention  of  Petitioner,  tliat  he,  liavin^been 
elected  for  tlie  s[)ace  of  six  niontlis,  ollier  directors  could  not 
come  in  before  tlie  en<l  (ff  his  terni  of  office  was  unfonnded,  if 
the  by-la\v  liad  been  re^ularly  and  legally  altered.  There  is 
no  prohibition  in  the  charter  or  in  the  by-laws  to  alter  such 
a  by-law,  and,  therefore,  to  abridi^e  tiie  terni  of  office,  but,  on 
tlie  contrary,  the  nieinbers  of  the  Associfitiori  are  enipowered 
to  niake  ail  by-laws  which  they  may  deeni  conducive  to  the 
welfare  of  the  Association.  The  directors  hâve  no  freehold  in 
their  office,  and  the  corporators  hâve  a  riglit  to  pass  a  by-law 
abridgiîij;  their  existing  terni  of  office.  The  point  now  to  be 
considered  is  whether  the  by-law  invoked  by  Défendant  was 
regularly  passed,  and  wliether  it  is  in  force.  By  the  seventh 
section  of  the  provincial  act  of  1849,  it  is  enacted  :  "  Qu'aucun 
règlement  enregistré  comme  susdit  ne  sera  changé,  rescindé 
ou  abrogé,  à  moins  que  ce  ne  soit  à  une  assemblée  générale  des 
membres  de  telle  société,  convo(|uée  par  le  secrétaire  ou  prési- 
dent de  telle  société,  à  la  suite  d'une  réquisition  à  cet  effet  d'au 
moins  (juinze  membres  de  telle  société,  laquelle  réquisition  in- 
diquera les  objets  pour  lesquels  la  réunion  est  convoquée, 
et  sera  adressée  aux  président  et  directeurs,  et  sur  ce, 
clia(|ue  membre  sera  notifié  du  changement,  par  la  voie 
de  la  poste,  dans  un  délai  de  quinze  jours  ;  et  telle  as- 
semblée devra  être  composée  d'au  moins  un  tiers  des  ac- 
tionnaires dont  les  trois  quarts  devront  concourir  dans 
telles  modifications  ou  abrogations."  Défendant  said  that 
this  provision  of  the  law  lias  been  changed  by  the  Ist  sec- 
tion of  the  provincial  act  of  1855,  whicli  is  as  follows  :  "La 
partie  de  la  septième  section  du  dit  acte,  cjui  prescrit  qu'aucun 
règlement  ne  sera  changé,  rescindé  ou  abrogé,  à  moins  (|ue  ce 
soit  à  une  assemblée  générale  des  membres  d'une  telle  société, 
laquelle  assemblée  devra  être  composée  d'au  moins  un  tiers  des 
actionnaires,  sei'a  et  est  par  le  présent  acte  abrogée,"  and  vide 
section  2.  The  whole  act  of  1855  is  in  the  nature  of  a  proviso 
to  the  act  of  1849,  and  never  had  the  effect  of  revoking  in 
toto  the  seventh  clause,  and  the  abrogation  which  Défendant 
prétends  to  hâve  been  made  of  the  seventh  clause  is  unfounded. 
The  seventh  section  is  still  in  full  force  and  effect,  and  the  duty 
of  the  members  of  the  Association  is  to  call  upon  the  président 
to  convene  the  meetings.  The  rules  of  law  concerning  corpora- 
tion support  this  view  of  the  case.  Corporations  are  created 
to  carry  out  the  objects  of  the  associated  members,  and  the 
law  takes  out  of  the  whole  body  the  administrative  powers  and 
vests  them  in  a  body  of  directors.    In  every  corporation,  the 
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pnwers  are  législative,  élective  and  adininiatrative,  and,  if  the 
uionibers  of  a  corporation  could  control  absolutely  the  admi- 
nistration of  the  directors,  it  would  hâve  the  eff'ect  to  establish 
jiii  imperiurii  in  imperio,  and  to  l)rin<^  at  once  the  dissolution 
of  the  corporate  body.  No  corporation  could  exist  under  such 
a  state  of  thin^s  and  thèse  rules  are  reco^nized  even  by  com- 
inon  law.  Taking  up  the  by-la\vs  of  tlie  association,  we  tind 
that  it  is  there  stated  :  "  Art.  12.  Les  directeurs  demeureront 
en  charge  jusqu'à  ce  (jue  h^urs  successeurs  aient  6té  iAws,  à 
moins  qu'ils  ne  cessent  de  l'être  i)ar  leur  résignation  ou  aucune 
des  causes  suivantes,  savoir  :  décès,  absence  au.x  assemblées 
durant  trois  mois  consécutifs,  insolvabilité,  ban(|ueroute  et 
arrestation  pour  crime  ou  délit.  Tout  direct(;ur  se  trouvant 
dans  un  de  ces  cas,  sera  de  fait  démis  de  sa  cltarge.  et  le  bureau 
de  direction  le  reniplacei'a  à  une  assemblée  spéciale  convotiuée 
à  cet  effet  par  le  président."  Novv  such  a  bv-lavv  was  not  re(|ui- 
red.  The  président  is  always  in  charge,  as  long  as  his  succ(!Ssor 
is  not  appointed,  and  has  a  right  to  préside  over  meetings,  till 
a  new  président  is  elected,  so  t'.iat  the  meeting  of  the  3rd  May 
presided  over  by  Mr.  Tellier  was  illégal  on  that  account.  (Wil- 
cock,  on  corporations,  No  (59,  p.  45. )  The  summons  must  be 
issued  by  order  of  aome  on(î  who  has  authority  to  assemble 
tlie  corporation  for  that  pai'ticular  purpose.  To  constitute  an 
assembîy  tiiere  must  be  a  président,  and  the  président  of  tht; 
association  is,  by  common  law,  tlie  head  of  the  body,  he  must 
submit  the  by-laws  and  hâve  them  enregistei'e(l  and  such  po- 
wers  are  delegated  tohim  by  law.  (Wilcock,  No  94,  p.  513.)  The 
légal  head  ofîicer  must  be  presjnt,  or  the  corporate  asstnubly 
is  incomplète  (No  95)  ;  not  only  umst  the  head  ofiicer  be  pré- 
sent, but  he  must  attend  in  his  office  and  préside.  The  convo- 
cation of  the  meeting  of  the  3rd  May  was  illégal,  not  having 
been  made  by  the  président  or  secretary,  according  to  the  pro- 
visions of  the  seventh  section  of  the  law  of  1849  ;  therefore,  the 
by-law  which  was  passed  at  that  meeting,  presided  over  by 
Mr.  Tellier,  is  null,  ami  the  élection  which  then  took  jdace  of 
Défendant  as  a  director  of  the  association  nmst  be  set  aside. 
A  by-law  cannot  be  changed  witliout  a  spécial  notice  of  the 
whole  proceedings  which  are  intended  tobe  had  fit  the  meeting 
convened  for  such  change.  Novv,  the  notice  which  was  given 
was  insufficient  with  respect  totliese  words  :  cf  pour  là  et  ((lurn 
adopter  tous  'procèdent  écess(  lires  pour  mettre  à  exécution  l'ar- 
ticle des  règlements  ainsi  amendés.  Another  point  also  to  winch 
at  first  I  did  not  attach  much  importance,  but  which  is  however 
well  founded  in  law,  is  :  that  an  élection  of  s.'vt^i-al  directors 
caimot  be  jnade  in  tofo  by  one  simple  vote   n|)on  the   whole 
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board.  The  élection  must  be  rnade  one  by  one,  of  each  director 
simrly.  (1) 

Consideriiig  that  Petitiouer  hath  fully  proved  the  material 
allégations  of  his  requête  libellée  and  that,  on  tiie  4th  April, 
1859,  Petitioner  was  duly  elected  to  fill  the  office  of  director 
of  the  association  called,  "  Société'  de  Construction  canadienne 
de  Montréal,"  for  the  tinie  and  period  pointed  ont  by  the 
by-lavvs  of  the  association,  and  that  he  was  afterwards 
duly  elected  to  be  the  ]n-osident  of  the  board  of  direc- 
tors  duly  elected,  and,  further,  considering  that  Défendant 
hath  failod  to  establish  his  right  Ijo  act  as  a  director  or 
président  of  the  association,  and,  further,  considering 
the  meeting  called  by  the  nuijority  of  the  association, 
to  be  held  on  the  3rtl  day  of  May,  1M59,  was  illegally  con- 
vened  and  illegally  presided  over  and  contrary  to  the  pro- 
visions of  the  existing  by-laws  of  the  Association,  and  that  the 
by-law  then  and  there  passed  was  illégal,  null  and  void  and 
inoperative,  and,  further,  considering  that  Défendant  hath 
failed  to  establish  in  évidence  the  existence  of  the  said  by-law, 
there  being  no  évidence  of  its  enrcgistration  as  re(iuired  by 
the  by-laws,  and  that,  by  reason  thenîof  and  by  law,  Défen- 
dant hath  shown  no  légal  right  or  title  to  hold  and  occupy  the 
office  of  director  and  président  of  the  Association,  and  that  he 
bas  thereby  illegally  intruded  hiniself  into  the  said  office  of 
dii-ector  and  président  of  the  association,  the  court  doth  niain- 
tain  the  requête  libellée  of  Petitioner  and  the  court  doth  order 
and  condemn  Défendant,  &c.  (3  J.,  p.  325.) 

La  Frenaye  and  Papin,  Attorneys  for  Petitioner. 

DouTiiE  and  Daoust,  Attorneys  for  Défendant. 

Henry  Stuart,  Counsel  for  Défendant. 


ATTACHHENT  BEFORE  JU06MENT.-AFFIDAVIT. 

SuPERiOR  Court,  Montréal,  21st  Tovember,  1859. 

Corani  MoNK,  J. 

MiLNE  vs.  Ross  et  al.  - 

Ileld  :  That  an  affidavit  for  an  attacluncnt  before  jndjrment,  condn- 
ding  with  averment  in  the  disjunclive  that  the  Plaintif!',  rvithout  the 
benefit  of  an  attachment,  will  lose  his  debt  or  sustain  dan.agc,  is  not 
bad  for  uncertainty  ;  also  that,  althongh  s\ivh  an  aflidavit  confonning 
to  the  48th  section  of  the  22nd  Vie,  o.  5,  contains  spécial  reason»  ■'.vhich 
are  in  themselves  insnfficient,  yet,  if  there  be  averments  to  answer  the 
requirements  of  the  lOth  sec.  of  the  ordinance  25  Geo.  III,  c.  2,  or  eqni- 
valent  thereto,  the  attachment  will  be  ssupported  iinder  tlie  latterlaw, 
notwithstanding  it  contains  the  allégations  that  Defendaiits  continue  to 
carry  on  their  business. 

(1)  No  544,  p.  215,  form  of  élection,  candidates  liow  proposeil. 


DE    LA    l'HOVINTE    DE   C^rF^iBEO. 


66 


Ail  attaehinont  ])eforo  judj^uiont  was  issucd  on  tlio  affidavit 
of  l'iaintiti"  alk'f(in<,^  "  that  l)«;fL'ii<lants,  a  trading  tirin,  aiv  in 
"  poHseHHÎon  of  goods  and  efiects,  at  the  city  of  Montréal,  and 
"  art^  about  to  secrète  the  sauie,  and  their  debts  and  effects, 
"  with  intent  to  defraud  their  creditors  and  (hq^onent,  one  of 
■•  tlu;n\  :  tliat  the  said  tirni  and  the  nieinhers  of  it,  is  and  an- 
"  traders  ;  that  the  said  firni  is  notoriously  insolvent,  lias  re- 
"  fused  to  compromise  or  arrange;  vvitli  its  creditors  to  make  a 
"  ce-su  ion  de  biens  to  theni  or  for  their  henetit,  and  said  firm 
"continues  to  carry  on  its  trade  and  is  ahout  to  secrète  i ta 
"goods  and  chattels,  witli  intent  to  defraud  its  creihtors  an<l 
'•  the  déponent."  'l'Iie  following  spécial  reasons  were  given  in 
support  of  Plaintifi"s  belief  :  1^^  That  Défendants  kept  no 
bîink  account.  2"''  Two  of  the  partners  adniitted  that  tl»e  pré- 
sent Hrm  liad  been  formed  for  the  purpose  of  thèse  two  part- 
ners evadinc;  tlieir  liabilities.  H"""  That  they  had  frau(hilently 
gotten  into  their  possession  a  quantity  of  tobacco,  which  tliey 
liad  pledged  to  Plaintiff.  The  Défendants,  on  their  motion, 
urged  that,  inasmuch  as  the  28th  section  of  the  22"''  Vie,  c.  5, 
in  addition  to  the  essential  averment  under  the  ordinance  of 
25  (}eo.  III,  necessitated  spécial  reasons  in  support  of  each  of 
tlie  requireuïents  of  thèse  found  in  the  action  of  the  statute  in 
(piestion,  that  the  spécial  reasons  hère  given  were  wholly  in- 
suHicient  to  support  any  one  of  the  requirements  of  said  sta- 
tute, arui  the  writ  nuist  be  quashed  ;  that  the  section  of  tiie 
statute  in  question,  under  whicii  the  présent  proceeding  was 
taken,  created,  under  certain  circumstances,  a  presumption 
that  the  debtor  was  about  to  secrète  his  estate,  although  lite- 
lally  such  was  not  the  case  ;  that  a  créditer  could  not  invoke 
tiiis  law,  and  be  entitled  to  its  protection  and  advantages, 
save  on  the  condition  of  conforming  toits  requirements,  which 
he  had  failed  to  do  ;  that  the  affidavit  was  not  framed  in  ac- 
cordance  with  the  requirements  of  the  oi'dinance  of  25  Geo.  III  ; 
tliat  Plaintif!' could  not  hâve  sworn  to  a  secreting  under  that 
ordinance,  his  présent  affidavit  to  the  effect  that  Défendants 
continued  to  carry  on  their  Ijusiness,  also  that  they  had  a 
large  amount  of  tobacco,  was  wholly  contradictor^'  of  a  literal 
secreting  of  the  estate  ;  tliat,  if  the  proceeding  were  held 
good,  under  the  25  George  III,  the  new  enactment  was  utterly 
nugatory  as  to  a  sdisle-arri't,  the  additional  averments  re- 
ijuired  by  it  being  of  no  avail  whatever,  in  fact  useless  ;  also 
tliat  the  concluding  averment  as  to  loss  of  debt  or  sustaining 
damage  was  insufficient  under  either  law,  being  in  the  dis- 
junctive;  neither  was  certain,  and  the  law  intended  that  one 
iit  least  of  the  conditions  should  be  made  out,  in  an  absolute 
or  positive  form,  to  warrant  the  proceeding.  It  was  conten- 
iKmI  for   Plaintift'  that  they  had  conformed,  in  ail  respects,  to 
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the  roquireinents  of  the  lOtli  section  of  thc  onlinancu  25 
Geo.  III,  c.  "2,  on  wliich  tliey  iiitended  torely  ;  that  the  Kpecial 
reasons  in  no  way  vitiate<l  tlie  proceedinp;  to  vvliich  they  luid 
a  right,  un  if  the  new  law  hud  not  l)een  passed.  That  the  25th 
(ieo.  III,  warrantée!  thc  conchision  of  the  affichivit  hein^  in  th(î 
disjunctive  ;  that  a  debt  could  not  l)e  lost  without  thecreditor 
HU.staining  damage  ;  that  therefore  the  two  recjuirenients  were 
in  a  nieasure  convertible  ternis. 

MoNK,  J.  :  The  Défendants  hâve  objected  to  the  affidavit, 
for  not  containing  sutïicient  spécial  grounds,  in  confonnity 
witl»  the  48tli  section  of  the  statute  22  Vie.,  c.  5.  The  Plaintif!" 
lias  taken  his  reniedy  to  be  good,  either  under  the  statute  re- 
ferred  to,  or  the  lOth  section  of  the  ordinance  25  CJeo.  III,  c.  2. 
1  ani  of  opinion  that  it  is  perfectly  good  under  that  ordinance, 
and  does  not  require  the  addition  of  any  spécial  reasons.  It 
lias  been  objected  too,  that  the  concluding  avennentH  in  thc 
affdavit  should  not  bave  been  in  the  di.sjunc.tive,  but  this  is 
in  confonnity  with  the  law  itself,  a  debt  cannot  be  lost  without 
damage  being  sustained,  thèse  two  recpnsites  are  in  a  mea-sure 
the  same,  they  are  convertible,  the  Tuotion  is  dismissed.  (4  J., 
p.  3.) 

McKay  and  Austin,  for  Plaintitf. 

Cross  and  Banchoft,  for  Défendant. 


CmCniT  COURT.— JURISOIGTION. 

Circuit  Court,  Montréal,  2nd  September,  1.S59. 

Coram  Smith,  J.,  in  chambers. 

Clairmont  et  vir  vs.  Dickson. 

Held:  That  where  the  term  of  tlie  lease  is  less  than  a  year,  and  the 
rent  '-^yable  for  that  term  does  not  exceed  £hO,  the  Circuit  Court  has 
jur' .diction,  notwithatanding  the  5th  section  of  the  lessors  and  lessoes 
Acii  (18  Vie,  c.  108),  and  notwithstanding  that  the  annual  value  or  rent 
of  the  property  leased  would  exceed  £50,  if  the  term  oxtended  to  a  pe- 
riod  of  one  year.  (1) 

The  PlaintifFs'  déclaration  set  ont  '  .*se  for  the  space  of 
five  months,  at  the  rate  of  $150  fo  oerm,  whir    lease  had 

expired,  and  that  Défendant  rel  i  to  give  up  ^jossession. 
Also,  that  Défendant  had  used  and  *->  ■  upie<1  ihe  premises,  with 
Plaintiffs'  permission,  for  the  space  of  fiv  months,  and  that 
the  value  of  the  premises  was  .|l50  for  said  period  ;  and  that 
Défendant  was  owing  more  than  three  months'  rent,  viz.,  $114 
having  only  paid  $30,  and  concluded  in  ejectment,  and  for  $114. 

(1)  V.  art.  1196  C.  P.  C. 
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'l'iiis  was  met  hy  Défendant  with  an  exception  (lédindtan'e, 
liecnijse  the  value  or  rent  of  tlie  property,  for  tlie  H|m(M'  oï  Hve 
iiionths,  was  the  Huni  of  iii^lSO,  nuikin^  theanniial  value  or  rent 
iiniount  to  l*8(i0  ;  and,  becaiise,  hy  lavv,  tlie  annual  value  or  rent 
of  the  pi'operty  leased,  niust  détermine  tlie  jurisdiction  of  tlie 
court,  in  sucli  canes,  the  action  should  hâve  heen  instituted  in 
il)  tluî  Su])erior  Court,  instead  of  the  ('ircuit  Court,  the  latter 
not  havin^  jurisdiction  in  cases  over  #200  ;  in  support,  J)efen- 
daiit's  Counsel  cited  sec.  5,  18  Vie,  c.  108,  whicli  is  as  follows; 
"  Actions  under  this  act  shall  he  instituted  in  the  usual  man- 
ner  in  the  Superior  and  Circuit  Courts,  and  the  annual  value 
or  rent  of  the  property  lessed  shall  determined  the  jurisdiction 
of  the  court,  whatever  niay  be  the  aniount  of  damages  and  rent 
suedfor;"  and  urge(l  that  the  proper  interjn-etation  of  this 
section  was,  that  the  annual  value  of  rent  whichtthe  property 
would  produto  ought  to  bo  taken  as  the  criteriou,  not  the  pe- 
riod  of  the  lease,  nor  the  amount  sued  for,  the  object  of  the  law 
being  todraw  the  distinction  between  real  property  over  wliich 
the  ISuperior  Court  liad  jurisdiction,  and  real  property  over 
which  the  Superior  Court  only  had  jurisdiction.  The  Plaintitts' 
Counsel  admitted  the  application  of  the  ai'gunient,  in  cases  of 
n  yearly  holding  or  leasing,  but  denied  that  it  could  apply 
where  the  lease  or  occupation  was  for  a  period  ;ess  than  one 
year. 

Per  Curiam  :  The  court  does  not  consider  that  there  is  any 
allégation  of  use  and  occupation,  except  as  subordinate  to,  and 
forniing  part  of,  the  allégation  of  a  spécifie  lease.  If  the  action 
had  been  based  simply  upon  a  use  and  occupation,  the  lOth 
section  would  undoubtedly  hold  good,  and  the  exception  must 
hâve  been  maintained  upon  that  section  and  the  5th  section 
cited.  So,  in  the  case  of  a  lease,  if  it  had  been  an  annual  lease, 
the  argument  of  Defendant's  Counsel  would  hâve  been  irrésis- 
tible. As,  in  this  case,  however,  an  annual  lease  was  never  con- 
templated,  it  is  impossible  to  conçoive  of  the  application  of  the 
oth  section,  and  the  court,  therefore.  has  no  hésitation  in  dis- 
missing   tliis    exception.    Exception   dêclinatoire    disinissed. 

(4  J;  p.  4.) 

OuiMET  and  MoRiN,  for  Plaintiffs. 
W.  A.  BovEY,  ter  Défendant. 

Note.  Tliis  judginent  was  appealed  to  tlie  Queen's  Hencli,  and  tho  jiidginent 
continiied  in  appeal,  Deceml)er,  ISôO. 
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EVIDENCE.-FAITS  ET  ASTICLES.-ADHISSION. 

Montréal,  Cth  Septemboi-,  1859. 

Coram  Smith,  J. 
The  same  cause. 

Held:  Tliat  an  authentic  copy  of  tbe  DefenHant's  answers  to  interro- 
patories  in  anotlier  suit,  wlien  produced  witii  authentic  copies  oftho 
writ  and  déclaration  and  otlier  jjleadings  in  such  other  case,  is  suflicient 
évidence  to  support  the  allégations  of  tlie  déclaration,  wliere  such  ans- 
wers appear  to  coïncide  wit.i  such  allégations,  without  the  necessity  of 
interrogating  the  Défendant  anew  eitlier  as  to  lus  identity,  or  as  to  the 
answers  in  question. 

In  tliis  case  it  was  alleged  that,  in  a  former  suit,  which  had 
lieen  dismissed,  Défendant  had  admitted  in  his  answers  to 
interrogatories  that  lie  had  leased  a  house  froni  Plaintiffs,  for 
the  space  of  tive  months,  and  that  the  tive  months  havin^ 
expired,  Plaintiffs  were  entitled  to  hâve  possession.  The  Défen- 
dant appeared  and  pleaded  want  of  jurisdiction  in  the  court, 
but  did  not  plead  to  the  nierits.  The  Plaintitfs  fyled,  with  their 
déclaration,  certilîed  copies  of  the  pleadingsin  the  former  suit, 
and  a  certitied  copy  of  ])efendant's  answers  to  interrogatories. 
Appareutly,  the  parties  appeared  to  be  the  same,  the  naines 
and  description  concurring;  and,  upon  examining  the  answer 
in  question,  it  was  to  the  effect,  that  Défendant  had  leased  tiie 
house,  as  alleged,  but  that  Plaintiti's  had  not  complied  with 
the  stipulations  of  the  lease,  in  furnishing  him  with  wood  and 
other  articles,  which  formed  part  of  the  lease.  The  Plaintiffs 
established  by  two  witnesses  that  Défendant  had  occupied  the 
liouse,  and  that  tiie  furniture  in  it  belonged  to  Plaintifts.  Upon 
this  proof,  Plaintiffs  relied  for  judguient.  Défendants  Counsel 
pi-etended  that  the  copy  of  answers  to  interrogatories,  although 
certitied  by  tlie  prothonotary,  could  iiiake  no  évidence  against 
Défendant  in  this  suit  ;  that  Défendant,  being  a  party  to  the 
suit,  and  no  apparent  cause  existing  why  he  should  not  be 
interi'ogated  in  the  présent  suit,  it  followed  that  it  was  neces- 
sary  to  interrogate  hini  anew,  not  only  for  tlie  purpose  of 
identifying  his  person,  and  the  subject-niatter  of  the  two  suits, 
but  because  he  should  bave  an  opportunity  of  explaining  or 
niaking  additions  to  his  answers  in  the  former  suit.  That  a 
cop^»^  of  ti^e  déposition  of  a  witness,  in  one  suit,  could  not  be 
taken  as  évidence  in  lieu  of  a  new  déposition,  when  no  appa- 
rent cause  existed  why  that  witness  siiould  not  be  again  pro- 
duced ;  that  the  same  rule  applied  with  i-egard  to  answers  to 
interrogatories  ;  that,  besides  this,  it  was  doubtful  whother 
tiiis  copy  could  be  taken  in  lieu  of  the  original  answers,  it 
being  only  a  secondary  description  of  évidence  ;  that,  even  sup- 
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]K).sin^  the  copy  of  answers  chould  be  taken  as  sufficiont  evi- 
(lonce,  yet  the  answcr  ot"  the  Détendant,  being  aeconipanied  by 
a  quaHficati<jn  that  Plaintifis  had  not  perfoiined  an  essential 
covenant  of  the  lease,  the  answer  could  not  be  divided  ;  that 
the  évidence  was  therefore  insufficient,  and  the  action  should 
be  dismissed. 

Peu  Cuuiam  :  The  court  is  of  opinion  that  the  évidence  is 
sufticicnt,  although,  at  first,  the  court  was  incHned  to  believe 
that  there  was  sonie  foundation  in  the  objection  that  the  copy 
of  answers,  niade  in  the  former  suit,  coukl  not  be  taken  in  lieu 
of  Defenilant's  answers  in  this  suit.  As  to  the  copy  itself,  it  h 
certified  by  the  clerk  of  the  court,  and  it  lias  alvvays  been  the 
custon\  to  ref^ard  sucli  copy  as  sufficient  évidence.  As  to  the 
objection  that  the  answer  v^^as  not  unqualiiied,  Défend  nt,  not 
havintif  pleaded  tlie  qualification,  cannot  now  avail  hiinself  of 
it.  It  is  to  be  observed  that  Plaintifis  hâve  fyled  certified  copies 
of  the  whole  of  the  record  in  the  foi-mer  suit,  and  Défendant, 
having  appeared  to  the  action,  and  not  having  pleaded  to  tiie 
nierits,  by  the  nev  statute,  he  must  be  regarded  as  having 
îidinitted  the  action.  The  judgment  of  the  court,  therefore,  dis- 
luisses  Defendant's  motion  to  reject  the  copy  of  answers  to 
iiiterrogatories^and  awards  to  Plaintiffs  the  conclusions  of  their 
déclaration.  Judgment  for  Plaintifis.  (4  J.,  p.  0.) 

OuiMET  and  MoHiN,  for  Plaintifis. 

BovEY,  for  Défendant. 

NdtI'"..  Tliis  jiulgnieiit  also  appealuil  froiii,    ami  the  judgment  confiniied  in 
appeal,  Docember,  1851). 
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Sri'EUIOll   COUUT,  IX    Al'PEAL,    FROM  THE    ClRCUIT    CoURT    AT 

Sherbrooke,  Sherbrooke,  July,  1854. 
Coram*  BowEX,  C.  J.,  Smith,  J. 

MoRKILL  VS.  CaVANAGH. 

lldd  :  ïliat,  in  a  liypotliecary  action,  the  cironit  within  whicli  tho 
(//'^j/^wr  lioM.'s  possession,  not  the  circnit  Avliere  tlie  original  contract 
stipiilating  the  hypothèque  is  uuvde,  ie  the  place  viiere  cause  of  action 

iirisi's.  (1) 

This  was  an  action  Injpofliévdirc  against  Cavanagh,  founded 
npon  m()rtgag(>  created  by  conti'act  hetween  Morkill  and  one 
l'copUîs  aiid  his  wife.  Cavanagh,  afterwards,  punthased  the 
laiid  hypothecated  from  l'eoples  et  ujor.  Morkill  sued  Cava- 
nagh, who   resided   in  the  Richmond   circuit,  and   impleaded 
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him  in  the  Sherbrooke  circuit,  the  contract  between  Peoples 
et  uxor  being  within  the  hitter  circuit.  Cavanagh  pleatled,  by 
exception  dédi/tiatoire,  that  he  couid  riot  be  sued  in  the  ÎSher- 
))rooke  circuit,  inasniuch  as  the  cause  of  action  arose  in  the 
Richniond  circuit,  the  possession  being  there,  and  he  having 
been  served  then;.  It  was  contended  by  Plaintiti'that  the  cause 
of  action  arose  where  the  original  c(>ntract  between  Morkill 
and  Peoples  et  ua'or  was  made,  and  that  tins  gave  him  the 
right  of  action  against  Cavanngh.  On  the  part  of  Défendant, 
it  was  C(jntended,  that  the  possession  of  Cavanagh  was  the 
only  circunistance  which  gave  rise  to  right  of  action  against 
him  ;  that  the  intrinsic  rights  of  Morkill  were  the  same  as  if 
the  land  had  never  been  sold  to  Cavanagh,  but  his  reinedy,  as 
against  C'avanagh,  was  changed  to  a  différent  jurisduction. 

Smith,  J.  :  It  is  clearly  the  contract  between  Cavanagh  and 
Peoples,  and  not  the  conti'act  between  Morkill  and  Peoples 
that  gives  Plaintifî  right  of  action  against  Défendant.  This 
contract  having  been  framed  in  King.sey,  in  the  Richniond 
circuit,  and  Défendant  having  taken  possession  of  the  land 
there,  the  cause  of  action  arose  there.  We  think  th(!  judgnient 
of  the  court  below  dismi.ssing  Plaintiff's  action,  on  thisground, 
must  be  conflrmed.  Judgment  confirmed.  (4  J.,  p.  8.) 

Edward  Carter,  for  Appellant. 

J.  S.  SANiiORN,  for  Respondent. 


SHERRIFF'S  SALE.-PETITORT  ACTION. 

SUPEHIOR  Court,  Sherbrooke,  27th  January,  1.S54. 
Coram  Day,  J.,  Short,  J.,  Caron,  J. 
Hart  w.  McNeil. 

iffA/ .•  Tliîit  an  ndjiKlicatairi'  oan  maintain  |  etitory  action,  witlioiit 
liavin;r  luid  possession,  and  that  a  {)Otitory  action,  not  a  writ  of  |ios>es- 
sion,  is  tlie  propcr  romody  for  a  l'iaintili'  luijwlirtilairf  after  tiie  la[)se  of 
i\  year  and  a  day  after  adjudication  against  the  Défendant  iipon  wiiom 
the  inimoveable  is  sold.  (1) 

Day,  j  :  Tvvo  (piestions  arise  in  this  case  :  can  Plaintifî' as 
(tdjiit/ietddire  without  having  had  possession,  maintain  an  ac- 
tion j)étitoiirf  We  are  clearly  of  opinion  that  the  adjudication 
vests  the  property  in  the  (idjadietdaive.  The  next  (]U(^stion  is, 
should  not  Plaintifî"  hâve  lesorted  to  his  writ  of  po.ssession,  as 
his  only  recourse  against  Défendant,  he  being  the  only  person 
wlio  lias  occup'ed,  and  Défendant  in  the  cause  where  the  land 
was  adjudged  to  Plaintiff  ?  If  ayear  and  a  day  had  not  elapsed 

(1)  V.  art.  712  C.  P.C. 
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sinc(!  the  juljudication,  the  court  would  perhaps  hold,  that  the 
writ  of  possession  is  the  only  recourse,  l)ut  Défendant  holding 
p,i)ssession  a  lonjifer  time  than  a  j'ear  and  a  day  after  tlie  adju- 
dication, lias  ac(|uired  an  adverse  possession.  The  petitoiy 
action  is  tlie  proper  reuiedy.  Judf^ment  For  PUiintiff. 

J.  S.  Saniîoun,  for  Plaintift'. 

W.  L.  B'elton,  for  Défendant. 


SENTENCE  ARBITRALE. 

Corii  DU  Banc  de  la  Reine,  Montréal,  12  octobre  1842. 

Corani  Vallièiies  de  St-Réal,  J.-en-Chef,  Rolland,  J., 

Gale,  J.,  Day,  J. 

Blanchet  et  ux.  vs.  Charron. 

Jugé:   Que  le  défaut  do  signification  do  la  sentence  arbitrale  en 
entraîne  la  nullité.  (1) 

Les  Demandeurs  réchimaient  du  Défendeur  £28  12s.  (Sd. 
montant  à  lui  adjugé  par  la  sentence  arbitrale  rendue  le  25 
novembre  1(S88,  en  vertu  d'un  compromis  prorogé  juscpiau 
2()  novembre  IH'M).  Cette  sentence  arbitrale  n'avait  été  signi- 
fiée au  Défendeur  que  le  29  mai  1841.  Ce  compromis  portait 
un 'dédit  de  £12  10s.  Dans  l'exception  péremptoire  plaidée 
par  le  Défendeur,  il  alléguait  (]ue  la  sentence  arbitrale  était 
null..',  parce  qu'elle  n'avait  jamais  été  dûment  rendue  et  pro- 
noncée aux  parties,  nommément  au  Défendeur,  que  notamment 
elle  n'avait  jamais  été  rendue,  prononcée  et  signifiée  au  Défen- 
deur, dans  le  délai  requis  par  la  loi  et  celui  fixé  par  le  com- 
promis. Le  Demandeur  répondit  à  cette  exception  que  le  Dé- 
fendeur aurait  dû  faire  offi'e  de  payer  la  pénalité  imposée  par 
le  comprontis  à  celui  qui  ;  «fuserait  d'acquiescer  à  la  sentence 
arbitrale  et  qu'il  ne  pouvait  être  reçu  à  plaider  ces  irrégula- 
rités et  nullités  (2).  L'action  du  Demandeur  fut  renvoyée,  sur 
le  principe  que  la  sentence  arbitrale  n'ayant  pas  été  signifiée 
dans  le  délai  fixé  par  le  compromis,  elle  était  ab.solument 
nulle  (8).  (4  J.,  p.  8.) 

OuiMET  et  SicoTTE,  Avccats  du  Demandeur. 

Cherrier  et  MoNDELET,  Avocats  du  Défendeur. 

(1)  V.  art.  13:)2a  P.C. 

(2)  Ville  4/?.  J.  R.  Q.,  p.  38,  Tremblai/ vb.  Tremblay. 

(3)  Ri'p.  Merlin,  v"  Arliitrage,   n°  3+  ;  '2  Rirct,  Nti/Htf!s,  p.    .ms  ;   (Juyof, 
/i''7<.,  ai'i)itragt;,  p.  'AI,  ."»4!). 
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DME. 

Cour  Supérieure,  Sorol,  mai  1859. 
Corain  Bruneau,  J. 

FiLIATRAULT  vs.  ArCHAMBAULT. 

Jugé  :  1°  Que  hi  dîme  doit  se  part.ager  au  pro  rata  du  temps  de  la  des- 
serte de  chaque  ouré  ;  2°  que  la  succession  des  cuns  est  assujettie  au 
mémo  partage; ;5'' que  l'année  ec(d(^siastique, sous  le  rapport  de  la  dîme, 
se  compte  de  la  Saint-Michel  d'une  année  à  la  Saint-Michel  do  l'année 
SI  ivante  et  devient  duo  et  payable  à  PAques  chaque  année. 

Cette  action  était  instituée  par  le  Demandeur,  comme  dona- 
taire de  ses  père  et  mère,  cpii  étaient  héritiers  mobiliers  de 
leur  tiJH,  feu  Messire  Timothée  P.  P.  Filiatrault,  décédé  le  30 
mars  LS58,  en  la  paroisse  de  la  Visitation  de  l'Ile-du-Pads  dont 
il  était  alors  le  curé  desservant.  Le  Demandeur  réclamait 
l?4.'î()  du  Détendeur  qui  avait  succédé  à  feu  Timothée  P.  P. 
Filiatrault,  comme  curé  de  cette  paroisse,  depuis  le  commence- 
ment de  mai  1  (S5<S,  pour  cette  partie  de  la  dîme  échue  à  Pâques, 
1858,  que  le  Défendeur  s'était  appropriée  et  avait  convertie  à 
son  usage,  lors  de  sa  prise  de  possession  de  la  cure  de  la  pa- 
roisse. Knti'e  autres  allégués,  le  Demandeur  faisait  les  suivants  : 
que  le  Défendeur  s'est  emparé  d'une  partie  des  biens  meubles 
(le  la  susdite  succession,  depuis  le  décès  du  dit  Messire  Timothée 
Prime  Paul  Filiatrault,  savoir  :  78^  minots  de  blé,  valant  90 
centins  le  minot  ;  81 1  minots  de  pois,  valant  80  centins  le  minot  ; 
1294i  minots  d'avoine,  à  37  centins  le  minot  ;  10  minots  d'orge, 
à  ()0  centins  le  minot  ;  153  minots  de  sarrazin,  à  45  centins  le 
minot  ;  8  minots  de  gabourage  (avoine,  pois,  etc.)  à  75  centins 
le  minot  :  2  minots  de  blé  d'Inde  à  75  centins  le  minot  ;  ai*- 
gent  collecté  de  Pierre  Plante,  iiiîl.33,  formant  S698.69  ;  que  sur 
le  montant  susdit,  le  Défendeur  n'a  encore  remis  que  douze 
minots  de  pois,  valant  trente-sept  centins  le  mmot,  faisant 
quatre  piastres  et  (juarante-quatre  centins,  et  deux  cent  qua- 
rante-huit piastres  et  dix-.sept  centins  pour  grains  vendus  à 
F.  R.  Tranchemontagne,  et  que  ce  dernier  doit  payer  au  De- 
mandeur ;  que,  partant,  la  balance  restant  due  par  le  Défendeur 
est  de  quatre  cent  trente-six  dollars  et  huit  centins;  que  le 
Défendeur  a  consommé  tous  les  susdits  grains,  et  s'est  appro- 
prié iceux  et  les  a  convertis  à  son  usage,  depuis  le  décès  du  dit 
feu  Timothée  Prime  Paul  Filiatrault,  lesquels  n'existent  plus 
en  nature  ;  que  le  Défendeur  est  toujours  resté  en  possession 
des  dits  grains  et  biens  meubles  depuis  le  décès  du  dit  Filia- 
trault, sans  aucun  droit. 

Le  Défendeur  plaida  que,  d'après  l'usage  re^'U  et  suivi  cons- 
tamment et  de  temps  immémorial,  dans  les  paroisses  du  Bas- 
Canada,  et,  notamment,  dans  celles  du  diocèse  de  Montréal, 
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l'iinnée  ecclésiastique,  sous  le  rapport  de  la  dîme,  se  compte  <lc 
lu  Saint-Michel  d'une  année  à  la  Saint-Michel  de  l'année  Hui- 
vante  (du  29  septembre  au  29  septembre),  et  la  dîme  de 
chaque  année  commençant  susdit  à  la  Saint-Michel  devient 
(lue  et  payable  à  Pâques  chaque  année  ;  que  la  dîme  ainsi 
échue  et  payable  au  temps  de  Pâques,  chaque  année,  est  la 
duTie  pour  l'année  commencée  à  la  Saint-Michel  précédente  ; 
que  les  grains  mentionnés  en  la  déclaration  en  cette  cause  sont 
la  dîme  de  la  récolte  de  la  dite  paroisse  de  la  Visitation  de 
rile-du-Pads  pour  l'année  connnençant  le  vingt-neat'  septem- 
bre 1857  et  finissant  le  vingt-neuf  septemV)re  1858,  lesquels 
grains  ont  été  transportés  à  la  demeure  principale  du  curé  de 
la  "paroisse,  pendant  le  carême  de  1858,  par  les  habitants  de  la 
paroisse  ;  que  le  curé  de  la  paroisse  de  la  Visitation  de  l'Ile- 
du-Pads,  pendant  la  dite  année  ecclésiastique,  pouvait  être 
Messire  Filiatrault  ou  tout  autre  prêtre,  et  (pie,  de  fait,  Mos- 
sire  Filiatrault  étant  décédé  le  trente  mars  1858,  et  le  ]3éfen- 
(leur  lui  ayant  aussitôt  succédé  comme  curé  de  la  paroisse,  la 
cure  a  été  occupée  et  desservie,  pendant  la  dite  année  ecclé- 
siastique, moitié  par  Messire  Filiatrault,  et  moitié  par  le  Dé- 
fendeur en  cette  cause,  lequel  est  encore  curé  d'icelle  paroisse  ; 
qu'en  conséquence  le  Demandeur,  qui  est  aux  droits  des  héri- 
tiers molùliers  du  dit  Messire  Filiatrault  ne  peut  réclamer  (|ue 
la  moitié  de  la  dîme  de  l'année  connnencée  le  vingt-neuf 
septendire  1857,  et  finissant  le  vingt-neuf  septembre  1858,  et 
que  le  Défendeur  a  droit  d'avoir  l'autre  moitié  :  et  le  Défen- 
deur allègue,  de  plus,  qu'après  la  mort  du  dit  Messire  Filia- 
traidt,  Paul  Filiatrault,  son  père  et  son  héritier  mobilier,  a 
partagé,  par  moitié,  avec  le  Défendeur  tous  les  grains  de  la 
dîme  de  la  dite  année,  en  prenant  poiu-  base  de  tel  partage  un 
certain  livre  ou  cahier  tenu  par  Paul  Filiatrault,  et  dans  le- 
quel il  avait  entré  ou  fait  entrer  les  grains  de  la  dîme,  et 
([u'avant  le  partage  Paul  Filiatrault,  (jui  demeurait  au  pres- 
bytère de  la  paroisse  de  l'Ue-du-Pads,  ainsi  que  sa  fennne, 
avec  leur  fils,  Messire  Filiatrault,  et  y  a  même  demeuré  quel- 
([ue  temps  après  la  mort  de  ce  dernier,  avait  pris,  consommé, 
vendu  ou  autrement  dépensé  pour  au  moins  la  valeur  i?88.07 
sur  les  grains  de  la  dîme  de  l'année  commen<;ant  le  vingt-neuf 
septembre  1857,  et  finissant  le  vingt-neuf  septetubre  1858; 
qu'après  le  partage  susmentionné,  Paul  Filiatrault  s'est  em- 
paré et  a  disposé  de  la  part  des  grains,  à  l'exception  de  sa  part 
des  dix  minois  d'orge  qu'il  a  laissée  au  greiuer  du  curé  de  la 
paroisse  de  l'Ile-du-Pads,  lesquels  y  sont  encore  en  entier  et 
en  nature,  et  que  le  Défendeur  a  toujours  été  et  est  encore 
prêt  à  livrer  au  Demandeur,  et  que  la  valeur  de  la  moitié  des 
dix  minots  d'orge  est  de  trois  dollars  ;  (pie  le  Défendeur  n'a  pas 
collecté  de  Pierre   Plante  la  somme  de  $1.33  ;  (jue  les  sommes 
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susniL'ntionnéeH  do  $8(S.07  et  $3  valeur  de  la  moitié  de  dix  ini- 
nots  d'orbe,  ajoutées  à  celle  de  i?250.()l  (|ue  le  Deuieudeur  re- 
eontiaît  avoii-  reçue,  ou  qu'il  doit  recevoir,  forment  ensemble 
la  somme  totale  de  ^^343.08,  la(]uelle  dernière  somme  est  la 
juste  moitié  du  prix  et  valeur  des  grains  susmentionnés  for- 
mant la  dîme  de  la  paroisse  de  la  Visitation  de  l'IIe-du-Pads. 
pour  l'année  ecclésiastique  commençant  à  la  Saint- Michel 
1857  et  Unissant  à  la  Saint-Michel  1858,  hujuelle  dite  moitié  a 
été  reçue  connne  susdit  par  Paul  Filiatrault  et  le  Demandeur, 
à  l'exception  de  la  moitié  des  dits  minots  d'orge  (|ui  a  été  lais- 
sée au  grenier  du  curé  de  la  paroisse. 

Le  Demandeur  répondit  <]ue  la  dîme  d'une  aimée  est  due  et 
échue  aussitôt  après  la  récolte  des  grai:;.->  sujets  à  la  dîn^e  ; 
que  la  dîme  de  l'année,  une  fois  reçue  par  le  curé  desservant 
la  paroisse,  lui  appartient  exclusivement  ;  (jue  le  Défendeur, 
avant  de  venir  desservir  la  paroisse  de  la  Visitation  de  l'Ile-du- 
Pads,  a  du  nécessairement  retirer  la  dîme  dans  la  paroisse 
qu'il  venait  de  quitter. 

Le  Défendeur  produisit  le  document  suivant  :  "  Evêché  de 
Montréal,  10  avril  1858:  Mon.sieur,  par  la  présente,  je  vous 
charge  de  la  desserte  <le  la  paroisse  de  la  Visitation  de  l'ile-du- 
Pads,  où  vous  exercerez,  jusqu'à  révocation,  les  pouvoirs  oi-di- 
naires  aux  curé-  de  ce  diocèse,  avec  le  droit  (le  percevoir  les 
dîmes  et  oblatious  des  fidèles  de  la  dite  paroisse.  Vo^  pouvoirs 
sur  votre  nouveau  bénéfice  commenceront  le  dimanche  du  Bon- 
Pasteur,  le  dix-huit  de  ce  mois.  Je  suis  bien  sincèrement  votre 
très  humble  et  obéissant  serviteur,  Ig.,  Ev,  de  Montréal." 

Plusieurs  témoins  furent  entendus,  de  la  part  du  Défendeur, 
sur  l'usage  {)ar  rapport  au  partage  de  la  dîme.  Il  appei't,  pai" 
les  dépositions  de  ces  témoins,  (|ue  l'année  ecclésiasti(|Ue,  sous 
le  raj)port  de  la  dîn»e,  se  compte  de  la  Saint-Michel  à  la  Saint- 
Miciiel.est  payable  depuis  les  preuiiei-s  battages  jus(|u'à  Pâc|ues, 
et  que  c'est  la  dîme  de  la  récolte  de  l'année  |)récédente;  qu'elle 
se  partage  entre  curés  au  pro  rata  du  temps  de  la  desserte  de 
chacun,  et  ([u'un  curé  venant  à  mourii",  par  exemple  au  mois 
de  mai  d'une  aimée,  et  ayant  déjà  perçu  la  dîme  de  la  récolte 
précédente,  sa  succession  serait  obligée  de  restituer  au  curé 
successeur  au '/>7'o  /'a^t  du  temps  (pi'il  aurait  à  de8,servir  jus- 
(ju'à  la  Saint-Michel  suivante. 

Lafrrnaye  pour  le  Demandeur  :  Les  bénéfices  n'existent 
pas  en  ce  pays,  connne  l'on  peut  s'en  convaincre  par  la  lecture 
du  procès-verV)al  de  l'ordonnance  de  1007,  titre  15,  art.  1, 
Edits  et  Ord.,  1  vol.,  p.  134,  Ed.  de  1803.  Les  successions  des 
curés  en  Canada  ne  doivent  donc  pas  être  réglées  par  les  dis- 
positions du  droit  canoni(]ue,  ou  de  cette  partie  de  ce  droit  (pii 
a  trait  aux  droits  bénéficiers.  Par  k'  droit  civil,  la  succe.ssion 
des  ecclésiastiques  passe  dans  la  personne  de  leurs  parents  :  car 
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l'article  830  de  lu  coutume  de  Paris  dit  :  "  Les  parents  et  ligna- 
ncrs  des  Evr";aes  et  autres  gens  d'Eglise  séculiers,  leur  suc- 
V  <  .!;'"^  "  Cet  article  fut  rédigé  spécialement  pour  rejeter  la 
distinction  appoi'tée  par  les  canonistes  dans  la  transmission 
des  l)iens  ecclésiastiques.  La  dîme  appartient  exclusivement 
iui  curé  par  l'article  1  de  l'Edit  de  1079;  en  sorte  que,  du  nio- 
iiKiiit  qu'elle  est  per^'ue,  elle  forme  partie  de  son  patrimoine. 

Kyan,  pour  le  Défendeur,  cita  :  Lebrun,  Tmité  des  succen- 
sions,  liv.  2,  chap.  7,  sec.  4,  des  fruits  par  rapport  au  succes- 
seur à  un  bénétice  et  aux  héritiers  du  prédécesseur  ;  Durand 
de  Maillane,  Dict.  du  droit  canonique,  v*-'  fruits  ;  et  prétendit 
que,  par  le  droit  français  et  la  jurisprudence,  la  dîme  doit  se 
partager  au  prorata  du  temps  de  la  desserte  de  chaque  curé  ; 
(|ue  c'est  la  loi  du  pays,  et  qu'elle  est  aussi  formelle  qu'aucune 
autre  loi  sur  la  matière  des  successions. 

HiiUNEAU,  J.  :  La  défense  que  le  Défendeur  a  opposée  à  cette 
action  doit  être  maintenue.  La  dîme  étant  donnée  aux  curés 
pour  la  desserte  des  paroisses,  doit  nécessairement  être  x'epar- 
tie  entre  les  difféi'ents  curés  qui  peuvent  se  succéder  dans  le 
cours  d'une  même  année  dans  une  même  paroisse.  Sans  cette 
répartition,  il  pourrait  arriver  qu'un  curé  qui  n'aurait  desservi 
une  paroisse  qu'au  temps  de  Pâques,  à  l'échéance  de  la  dîme, 
la  recevrait  tout  entière  pour  quelques  mois  de  desserte,  tan- 
dis (pie  les  autres  curés  qui  auraient  été  appelés  à  desservir 
ensuite  cette  même  paroisse,  durant  cette  année-là,  avant  et 
depuis  lui,  seraient  obligés  de  le  faire  sans  rémunération  ;  ce 
((ui  ne  serait  pas  é(|uitable,  les  habitants  n'étant  tenus  qu'à 
la  prestation  d'une  seule  dîme  par  armée,  quel  que  soit  le  nom- 
bre des  curés  (]ui  auraient  desservi  la  paroisse  durant  l'année. 
Les  lois  ont  nécessairement  pourvu  à  ce  cas,  en  faisant  la  ré- 
partition des  fruits  dépendants  de  la  succession  du  bénéficier 
entre  les  héritiers  et  son  successeur.  Le  Défendeur  avait  le 
droit  de  retenir  sa  part  de  la  dîme  sur  les  dîmes  qui  ont  été 
apportées  au  presbytère,  pour  l'année  ecclésiastifiue  C(mimen- 
(;ant  à  la  Saint-Michel  de  l'année  1857  et  finissant  à  la  Saint- 
Michel  de  1858. 

En  conséquence,  l'action  du  Demandeur  est  renvoyée  à  l'ex- 
ception d'une  somme  de  3s.  4d.  pour  5  minots  d'orge  prove- 
nant de  la  dîme  des  années  précétlentes,  restés  dans  le  hangar. 
(4  J.,  p.  10.) 

Lakrexaye  et  BliUNEAU,  Avocats  du  Demandeur. 
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PREUVE —CONTRAT  A  L'ETRANGER. 

Cour   Supérieure,  Montréal,  30  novembre  1859, 
Coram  Berthelot,  Juge- Assistant. 
WiLSoN  V8.  PERRY,e^  Perrv,  Ïiers-Saisi. 

Jugé  :  Que  la  preuve  d'un  contrat  fait  dans  un  pays  étranjrer  doit  ho 
faire  devant  nos  tribunaux  d'après  la  loi  du  pays  où  le  contrat  a  été 
fait.  (1) 

Le  Demandeur  poursuivait  le  Défendeur  pour  la  jouissance 
et  occupation  d'une  terre  située  dans  le  Haut-Canada,  et  allé- 
guait de  plus  une  promesse  de  la  part  du  Détendeur  de  payer 
la  r;omme  réclamée.  Le  Défendeur  opposait  une  dénégation 
spéciale  de  tous  les  allégués  du  Demandeur.  Un  témoin  fut 
examiné  dans  le  Haut-Canada,  sur  commission  rogatoire,  et 
déposa  des  faits  contenus  dans  la  déclaration  et,  de  plus,  que, 
d'après  les  lois  en  force  dans  cette  partie  de  la  Province,  la 
déposition  d'un  seul  témoin  non  contredite,  suffisait  pour 
faire  obtenir  jiigement  au  Demandeur  sur  une  réclamation  de 
la  nature  de  celle  en  question  en  cette  cause.  Une  admission 
fut  aussi  donnée  par  le  Défendeur  que  telle  était  la  loi  du 
Haut-Canada.  A  l'argument,  le  Demandeur  prétendit  (ju'ayant 

{)rouvé  la  loi  du  Haut-Canada,  par  l'admission  qu'avait  donnée 
e  Défendeur,  il  n'était  pas  tenu  de  faire  d'autre  preuve  ((ue 
celle  qu'il  aurait  eu  à  faire  s'il  eût  ]>orté  son  action  devant 
une  cour  dans  le  Haut-Canada  ;  que,  (lui)ique  généralement 
ce  qui  constitue  la  procédure  proprement  dite,  doit  se  régler 
d'après  les  lois  du  pays  où  l'action  est  portée,  il  y  avait  une 
exception  lorsque  le  fond  même  de  la  matière  en  litige  dé- 
pendait de  cette  procédure,  ce  qui  était  le  cas  dans  la  cause 
actuelle  ;  qu'il  fallait  distinguer  entre  la  forme  de  la  preuve  et 
la  preuve  elle-même,  puisqu'en  exigeant  une  preuve  diftérente 
de  celle  du  lieu  où  le  contrat  se  f.ait,  on  fermerait  la  porte  des 
tril)unaux  étrangers  à  ceux  qui  auraient  intérêt  à  y  porter 
leur  demande,  car  il  n'était  pas  à  présumer  qu'une  partie  con- 
tractant dans  un  pays  s'entourerait  de  toutes  les  formalités 
auxquelles  il  pourrait  être  assujetti  dans  les  différents  autres 
pays  où  le  hasard  le  forcerait  à  réclamer  l'exécution  de  son 
contrat  ;  (|u'entin,  le  Demandeur  ayant  fait,  d'après  les 
formes  voulues  par  notre  système  de  procédure,  la  preuve 
qui,  dans  le  Haut-Canada,  lui  aurait  suffi  pour  obtenir  juge- 
Ci  )  V.  art.  7(J.  C. 
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nient,  il  n'était  tenu  à  rien  de  plus  (1)  Le  Défendeur  sou- 
tenait, »iu  contraire,  que  la  preuve  ét.iit  matière  de  procédure, 
it  (|u'en  poursuivant  dans  le  Bas-Canada,  le  Demandeiu'  devait 
faire  la  preuve  requise  en  pareil  cas.  Les  i-aisons  invo(|uées 
]>ar  le  Demandeur  prévalurent  et  le  juge  Berthelot,  en  pro- 
n()n(;ant  le  jugen»ent,  dit  que  cette  cause  devait  être  jugée 
d'après  les  lois  t'ratu/aises,  et  que  là  toutes  les  autorités  étaient 
en  faveur  du  Demandeur,  mais  qu'en  Angleterre  il  y  avait  di- 
vergence d'opinions. 

La  CouU  :  "  Considérant  (jue  les  causes  d'action  (pii  l'ont 
lObjet  de  la  demande  ont  eu  leur  origine  dans  cette  })artie  de 
la  province  appelée  le  Haut-Canada,  où  la  dette  qui  fait 
l'objet  de  la  demande  est  devenue  duo  et  exigible,  et  où  le 
J)éfendeur  s'est  reconnu  endetté  et  devoir  au  Demandeur, 
dans  cette  partie  de  la  province  appelée  Haut-Canada,  pour 
le  loyer  et  l'occupation  de  l'immeuble  désigné  en  la  déclaration 
(lu  Demandeur  et  qu'il  y  a  preuve  suffisante,  d'après  la  loi 
d'ictdle  partie  de  la  province  appelée  le  Haut-Canada,  (pie  le 
Défendeur  doit  au  Demandeur  la  sonnne  de  £7o  pour  l'usage 
et  l'occupation  du  dit  immeuble  depuis  le  1er  mai  1851  au  1er 
mai  1850  ;  considérant,  de  plus,  que,  par  la  loi  du  Bas-Canada, 
la  forme  probante  des  contrats  ne  doit  dépendre  {]ue  de  la  loi 
(lu  lieu. où  ils  sont  passés  et  où  la  dette  est  devenue  due  ;  a 
condamné  et  condamne  le  Défendeur  à  payer  au  Demandeur 
la  sonnne  de  £75  avec  intérêt."  (4/.,  p.  17.) 

Jugement  pour  le  Demandeur. 

CiiEiiRiER,  DoiuoN  et  DoRioN,  pour  le  Demandeur. 

A.  et  W.  RoBERTSOX,  pour  le  Défendeur. 


APPEAL. 

Court  of  Queen's  Bench,  In  Ai'peal, 

Montréal,  Deoe!nl)er,  1850. 

Coram  Sir  L.  H.  LaFonïaine,  Bart.,  C.  J.,  Aylwin,  J., 
DuvAL,  J.,  Meredith,  j.,  and  Moxdelet,  J. 

Goi'LD  (Défendant  in  tlie  court  below),  Appellant,  (ind  SwEET 
(Plaintiff'in  the  court  below),  Respondent. 

lldd  :  An  action  in  the  t'irouit  Court  fer  le.s.s  tlian  Jù'Iô,  becoine.s 
appeiilable,  iftlie  Défendant  sots  uptitle  to  real  estate  in  liis  plea.  (2) 

(  1  )  Houhier,  c.  21,  §  205  ;  Louet  et  Brodeau,  Lettre  6,  c.  42,  u^  li,  arii't  (h; 
l.')!H)  ;  Diinty,  De.  lu  prtui'c,  ad.  sur  c.  1.,  ii""  11  ;  <!uyot,  l'éjh,  vo  Preiin, 
\).  .">7.'<-4-5-6  ;  BouUenois,  titre  4,  c.  2,  obs.  2,  titre  2,  p.  45!)  ;  Pardessus, 
Omit  corn.,  titre  5,  n'^  1490  ;  \lt'rliii,  Qiici^t.  fie  ilroit,  vo  iiKiriiii/) ,  S  7,  n"  1  ;  Ia' 
nit'iue,  Rép.,  vo  piriire,  sect.  2,  S  'h  'irt.  1,  u"  ."î  ;  lienie  ('train/ère  île  léi/ixla- 
l'uni,  titre  <),  p.  7W5  ;  Sirey,  180<>- 1-875- 181 3-2-3 10, 

yl)  V.  art.  1 142  (  '.  P.  C, 
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Tliis  wfis  iui  iippeul  tVoiii  a  jiid^intuit  rcmk'i'ed  l>y  ajiul^fc 
il)  xaciitioii,  iiiidcr  tlu'  Lcssor  aiid  Ijcsscti  Act,  luaititaiiiiii"' 
ail  action  toi'  iviit  and  in  ojt'ctnu'nt,  iiist)tiit('(l  upoi»  a  Icasn  for 
tt'U  nioiitlis,  at  a  rent  ainounting  in  ail  tt)  N'îO  t*(»r  that  iioriod. 
Dcfciidiint  plcadcd  that,  on  tlu;  day  of  and  at'ttT  tlio  oxo(Mi- 
tion  of  tlie  loasc,  Plaintifî' af^roeil  to  hcII  to  DctVndaiit  ail  liis 
rif^lits  in  tlic  ]>ro|H'rtv  loasi-d,  npon  Itoin^  paid  SMH)  or  flirvc- 
(iboufs,  and  al.so  upon  J)('f(3ndant  payin^f  to  Hirani  S.  Fostcr, 
(siijyposcd  fo  he  the  rad  proprietor  of  the  ])i'opt!rty  )  the  value 
of  tlie  soil  ;  that  \w,  vvas  ready  to  ])orforni  tlifsc  conditions  and 
luul  a  ri^i'ht  to  retain  the  proporty. 

AlîHOTT,  for  RcHjxmdent,  niovcd  to  rcjcct  the  appcal  : 
BccauHo  the  snni  denianded,  in  the  court  helow,  <lid  not  exceed 
£25,  nor  did  the  action  fall  within  the  (lefsci'iption  of  aiiy 
other  case  susceptible  of  appeal.  The  suiii  denianded  not 
bein^  sufticient,  the  attenipt  to  apjieal  niust  be  based  upon  the 
supposition  that  Défendant  lias  acquired  the  right  to  appeMJ 
by  pleadin^as  lie  bas  done.  In  that  respect,  it  is  subniitted  he 
is  niistaken,  for  the  huv  only  gives  it  where  tliis  f^uit  or  actiuu 
relates  to  title  to  real  |)roperty,  not  where  Défendant  bas 
choseii  to  involve  title  in  bis  plea.  If  the  latter  construction 
were  adopted,  a  Defendarit  could  niake  any  sumniary  eject- 
nient  case  appealable  to  the  Queen's  Bencb,  by  siniply  pleii-- 
ding  an  iniaginaiy  title,  without  eitlier  the  disposition  or  the 
power  to  ])rove  it,  thensby  rendering  entirely  nugatory  the 
liniit  as  to  aniount,  aftixetl  to  such  appeals.  by  tbe  construc- 
tion of  the  act  of  1<S57  now  contended  for. 

DOHEHTY,  for  D(ifendant,  ar<(Ued  that  the  right  of  sippeal  to 
the  Court  of  Queen's  Bencb  existed  under  the  act  of  1<S57,  in 
ail  cases  falling  within  the  description  contained  in  the  (JOtli 
section.  An  appeal  was  thereby  <riven  in  ail  cases  wherein 
questions  arose  respecting  title  to  real  estate.  Tins  was  one  of 
those  cases,  for,  by  tbe  plea.  Défendant  clainied  title  in  bim- 
self,  to  the  real  estate  froni  which  be  was  sought  to  be  ejected 
by  the  action  in  the  court  below.  It  was  thereby  niade  a  ques- 
tion in  tbe  cause,  wbether  the  real  estate  clainied  by  the  action 
belonged  to  Plaintifî'or  to  Défendant,  and,  tberefore,  itbecanie 
absolutely  impossible  for  tbe  judge  to  décide  the  case  without 
at  tbe  saine  tinie  deciding  in  whoni  tbe  title  lay. 

Sir  Louis  LxvFontaine,  C.  J.  :  The  court  is  of  opinion  that 
tbe  action  in  tbe  court  below  related  to  title  of  real  estate. 
Tbe  motion  is  dismissed. 

MoNDELET,  J.,  dissevtiens  :  I  am  unable  to  consider  as  of 
any  weight  tbe  pretension  wliicb  I  believe  is  entertained  by 
some  persans,  that  tbis  court,  as  tbe  bighest  court  of  civil 
jurisdiction  in  tins  province,  bas  the  right  of  entertainin^' 
appeals,  entirely  apart  froin  i\ny  «tatutory  provision  to  that 
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.■H'cct.  I  ain  ck'arly  of  ()[)iui(m,  on  this  point,  tliat  to  permit  of 
iiii  ;4)pi'iil  to  this  court,  there  niust  lie  kouïc  statutory  enact- 
iiiciit  autliori/ing  it,  and  tliat  unluss  tiie  prissent  ajjjx'al  be 
sustaint'(l  by  soine  snch  enactnient  it  niUHt  bc  rejcctutl.  It, 
tlicrct'on',  bt'como.s  n(!Cos.sary  to  examine*  tlic  lef^islation  on 
tliis  sulijt'ct.  Hy  tho  12  Vict,  cap.  îiM,  §  5.S,  there  is  ^'ranted 

■  Aj)pel  à  la  (Jour  Supéi'ieuro,  (hms  toute;  pcairsuitc  ou  action 

•  lians  laipiL'lIo  hi  sonnue;  el'ar^ent  ou  hi  valeur   de  la  chose 
(It'iiiandée   excelle  £15   courants,  si  le  juj^'cment  a  été    ren<lu 

•  après  la  mise  en  vii^eur  de  la  loi,  ou  dans  Uupielle  la  somme 
"  (j'ai'^ent  ou  valeur  de  la  chose  di'mandée  excède  £10,  et,  si 
"  le  juf^ement  a  été  rendu  dans  une  poursuite  ou  action  intim- 
"  tée  avant  la    dite  épO(pie,   ou  (|ui  a  rapport  à   des  titres   d(! 

■  terre  ou  propriété  foncière,  ou  à  toute  somme  d'ari^ent  «lue 
"  à  Sa  Majesté,  honoraire  d'office,  nmtes  ou  char<;es,  revenus, 
'  rentes  annuelles,  ou  autres  matièn.'s  (|ui  ])ourraient  affecter 

•  les  droits  i"uturs  des  individus."  Tins  action,  it  nnist  be 
reiiiarked,  was  institute;l  witli  sa isi('-jj((i/c'ri,'',  l'or  the  recovery 
(»f  S45,  for  rent  of  a  lot  of  land  under  a  lease  foi'  ten  months, 
aiid  of  85,  for  taxes  and,  also,  in  ejectment  of  A|)j)ellant  by 
Kespondent.  By  the  bSth  Vict.,  cap.  lO.S.  ^  15.  is  enacted  :  "Il 
'  y  aura  .ippel  de  tout  jugement  rendu  lans  une  poursuite  en 
"vertu  du  présent  acte,  dans  la  Cour  «le  C-ircuit,  à  la  ('our 
"  .Su[)érieure,  et  dans  les  poursuitiîs  intentées  dans  la  C-our 
"  Supérieure,  à  la  Cour  du  Banc  de  la  Reine,  .sous  les  mêmes 
"  règles  et  aux  mêmes  conditions  ipie  les  autres  appels  inter- 
"  jetés  des  jugements  des  <lites  cours,  ([ue  les  dits  jugements 
'  .soient  rendus  durant  la  vacance  ou  pendant  le  terme."  By 
the  -iudieature  Act  of  1857  (20  Vict.,  cap.  44,  §  5!))  :  "  Les  53e, 
"  ô4e,  55e  et  5()e  sections  de  l'acte  de  184Î),  cap.  .*Î(S,  sont,  par 
'  le  présent,  abrogées,  excepté  ipiant  aux  causes  sujettes  à 
"appel  en  Cour  de  ( 'ircuit,  dans  larpiclle  jugement  aura  été 
"  reiidu  avant  «pie  cette  section  soit  mise  à  etlet,  cause  aux- 
•'  (|Uelles  les  «lites  sections  continueront  de  s'appli«]uer."  Now 
tiie  sum  sued  for  does  not  exceed  £15,  and  it  does  not  fall 
Ululer  the  words  "  ou  qui  aura  rapport  à  des  titres  «le  terre  ou 
])r«)priétés  foncières,"«S:c.  (1 2  Vict,  cap.  .SM,  §  58),  for  the  law  only 
<;ives  appeal  where  the  "  suit  or  action  "  (lant  rcq)porf,  i^tc. 
Xi)\v  Défendant,  by  raising  a  question  of  title  in  bis  plea, 
clearly  cannot  cliange  the  nature  of  "the  suit  or  action."  Hv- 
sides  ^  58,  54,  55  an<l  5(5  of  12  Vict.,  cap.  HiS,  are  repealed  by  20 
Vict.,  cap.  44,  §  51).  The  appeal,  therefore,  creat»;d  by  the  art  of 
bS55,  which  depen«led  upon  those  sections,  as  to  the  rules  and 
(«tiiditions  upon  which  it  had  existence,  ceased  with  the  repeal 
i»f  tho.se  sections,  and  no  provision  having  been  made  by  the 
iict  «)f  1.S57,  for  any  appeal  from  the  Lessor  and  Lessee  Act, 
thiTe  exists  no  a[)]ieal  from  that  act  to  this  court.   Under  ano- 
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thiT  vicw  of  tlic  c'usf,  if  tlic  apponl  fjriint(Ml  l)y  tlic  Lcssor  luid 
LcHsoo  Act  vvas  iiot  cntircly  dcHtroycd  \>y  tlu;  rcpcul  of  tlio  iibovt! 
iiientioiicd  suctiotis  of  tlio  aot  of  1(S4!)  aiid,  if  itHurvivccl  that 
r(!peal  in  aiiy  forin,  it  eould  only  Ix;  in  tho  fi)nii  in  wliicli  it 
was  (»ri<(iiially  ci"i;att'd  :  iianudy  to  tlii;  Snporior  Court;  as  no 
provision  is  to  be  f(jund  in  tlio  act  of  1.S57,  takini^  away  tlu' 
appcal  ^rantcd  ])y  tlu;  act  of  l<sr)5,  cithei- dircctly  l»y  repcaliiin- 
tilt!  clause  coiifcrrin^'  the  ri^dit,  or  indircctly  by  creatin^  a 
ncw  tribunal  in  ajjpeal  for  causcisundcr  that  act.  Fnder  thèse 
eircunistances,  1  cannot  but  focl  a  stronjjf  conviction  that  the 
])resent  appeal  ouffht  to  be  disniissed,  and  the  niore  I  have 
rellected  upou  the  niatter,  and  exaniined  it  in  its  différent 
aspects,  tho  more  thorou^hly  I  ain  satisfied,  that  the  vievv  .1 
have  adopted  is  in  strict  conforniity  with  the  le<i^al  ((tïect  of 
the  enactuients  on  t]ui  subject.  (4  ./.,  p.  IS.) 

J)()in:RTV,  for  Appellant. 

AiîRoTT  and  ])()RM.\X,  for  llespondent. 


MARINE   INSURANCE. 

SupERioR  Court,  Montrcil,  iiOth  Xoveniber,  1850. 

Coram  Monk,  J. 

The  Sun  Mutual  In.surance  Company  r.s.  Dama.se  Ma.s.son 
et  al.,  and  E  contra. 

Ildd  :  1.  On  ii  demuiul  for  indoinnity,  uiuler  a  policy  of  insiirivnco 
ajriiiiKst  tlie  périls  of  the  sea,  it  is  iiecessury  to  prove  tluit  tiie  daniugc 
cluimed  for  was  cansed  by  some  péril  insiired  a<ïainst. 

2.  Tho  niero  fact  that  the  poods  iiisured  were  daniagodtoa  trillinj; 
extent  by  sait  water,  does  not  eonstitute  sueh  i)roof. 

15.  A  snrvey  of  jïoods  alle^ed  to  bedamafred,  made  witliont  notice  to 
tlie  underwriter,  followed  by  a  s.do  at  iiino  o'olock  in  the  inorninirof 
tho  second  day  after  tho  snrvey,  at  Avhieh  sale  the  daimant  honjïht  in 
tho  {joods,  is  irre<rnlar,  and  Mich  proceediiigs  att'ord  no  criterion  of  the 
extent  of  damage  the  goods  have  siisiainod.  (1) 

This  was  an  action  on  a  note,  for  $251.25,  given  for  premiuins 
of  insurance  to  be  earned,  iinder  an  open  marine  policy.  ])e- 
fendants  ploa<led  that  the  note  was  given  for  premiunis  to  be 
earned  under  the  policy  in  question,  and  that  the  premiuins 
so  earned  only  amounted  to  $7l.9(S,  which,  with  the  price  of 
the  policy,  amounted  to  $73.23.  That,  among  the  goods  upon 
which  the  policy  attached,  there  was  a  quantity  of  30  bags  of 
coffee,  of  which  7  bags,  of  the  v  due  of  $161.33,  were  daniaged, 
to  the  extent  of  10  p.  c,  upon  their  value,  and  upwards.  That 
a  survey  was  duly  licld   upon  them,  with  the  sanction   of 

(1)  V.  art.  120.S(il  2.")()7  C.  <,', 
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l'I.iiiitifrs.ainl  iliiittlit'  ooffct'  contuiiuMl  in  tliciii  wiih  al'tcrwaivis 
sdlil  l»y  j»ultliciiuetii>n,  rcjiliziii^'  ()iily8*22.!)2,sli»'wiii^' a  Itubmcc 
of  loss  of  814<S.(i7, -wliic'li,  midn-  tlic  ])(>liry,  Plaintiffs  wciv 
huiiiiil  to  jiay  :  and  tlic  conclnsioiiH  of  tlu'ir  \)\va  claimccl  coin- 
jii'iisation.  Défendants  also  fyli'd  an  incidcntal  dcniand,  ba.scd 
iipon  the  allcf^iMl  loss,  claiuiin^  tlio  difforonoo  lictwccn  tln> 
canu'd  proniiunis,  and  tlic  all<'<,'t'd  loss.  Plaintifts  replicd  tliat 
the  allt'fred  damage  was  not  eauscd  ])y  any  jK'i'il  insui-rd 
anainst  and,  moroovcr,  was  not  ono  for  wliicli  tlu'y  were  liablc 
uiidcrtlH^  [lolicy  in  (|UOHti()n  :  that  the  Hurvey  and  sale  reft!rre<l 
ti)  in  the  ph-a  were  irregular,  iih>gal  and  colhisive,  and  wqvo 
eontrived  by  Défendants  fraudulently  to  enable  thoin  to 
a('(|uire  tlie  cofTee  at  th(>  ex|X'nso  of  Plaintiffs,  on  the  pretence 
of  daniarre  whicli  did  not  exist.  Tho  policy  was  adtnitted,  antl 
it  a]»peared,  by  its  provisions,  that  every  !?oOO  in  order  of 
iiivoice  was  to  bo  consideriMl  separatidy  insiired,  wliile,  aniongst 
other  thinj^s,  coffee  was  dechirod  free  of  average  under  ten 
]){'!•  cent.,  iinless  rjeneral.  By  the  évidence,  it  appeai'ed  that  the 
c(  inpany's  surveyor  estimated  the  damage  at  less  tlian  five  per 
lent.  on  tlie  vahie  of  the  7  bags  coffee,  and  roported  the  loss 
as  insufficient  to  warrant  a  claim  under  the  policy  ;  that  their 
agent,  Hart,  had,  on  an  application  to  that  effect,  himself 
concnrred  in  the  opinion  of  the  surveyor,  but  had  told  Défen- 
dants that,  if  not  satisfied,  they  might  call  a  survoy  at  vvhich 
the  Company 's  surveyor  would  attend,  and  that  they  might 
liavo  tho  coffee  sold,  if  so  orderod  under  the  survey  ;  that,  on 
the  27th  of  July,  Défendants  had  called  a  survey,  but  without 
any  notice  to  Plaintiffs,  or  tlieh-  agent,  and  tho  surveyors  they 
nauied,  having  declared  the  7  bags  of  coffee  to  be  damaged  in 
cxcoss  of  ten  per  cent.,  it  had  been  sold  for  the  price  mentioned 
in  the  ]ilea,  at  nine  o'clock,  on  the  morning  of  the  29th  of 
.Inly.rtfter  advertisement  intwo  newspapors;  that  it  had  been 
bought  nominally  by  Mr.  Mai'chand,  but  really  bought  in  by 
liim  for  Défendants,  at  a  very  small  price,  he  having  been 
reiiuested  before  the  sale  to  purchase  it  for  them  ;  that,  on 
tlie  day  of  the  sale,  Mr.  Shelton  applied  to  purchase  the  coffee 
as  damaged,  but  could  not  corne  to  ternis  witlv  Défendants, 
they  asserting  that  the  coffee  was  not  materially  injured  or 
lessened  in  value  ;  that,  also,  on  the  day  of  the  sale,  having 
lieard  of  it  after  its  occurrence,  Hart  wrote  to  Défendants 
ofîering,  on  })ehalf  of  Plaintiffs,  to  take'the  damaged  coffee  at 
prime  costs  and  charges,  which  was  refused,  and  that,  in  fact, 
tbe  damage  consisted  in  the  injury  caused  to  two  or  three 
pounds  in  each  bag  of  the  coffee  by  a  dripping  or  drop  of 
some  liquid  upon  it  (the  évidence  whether  this  liquid  was 
sait  water  or  not  l)eing  conflicting)  which  had  discolored  a 
spot  on  each  l)ag,  of  about  three  inches  in  diameter,  and  had 
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injured  tlu^  cofTeo  lyii?^  in  immédiate  contact  witli  tlic  sjiot 
discolored  ;  and  tliat  it  was  of  a  vory  trivial  character. 

Ahhott,  for  Plaintifis,  argued  that  Plaintiffk  were  not  liable 
for  any  loss  upon  the  coff ee  :  Ist  Because  it  liad  not  been 
slievvn  that  tîio  loss  had  occurred  by  any  of  the  périls  insured 
against  and,  2nd  because  the  loss  actually  sustained  did  not 
aniount  to  a  claim,  in  conséquence  of  the  limit  contained  in 
the  mémorandum.  It  was  a  mistake  to  suppose  that  the  mère 
fact  of  goods  being  injured,  on  the  voj'age  over  sea  was  suffi- 
cient  to  hold  the  underwriters  for  such  injury,  without  any 
proof  that  it  was  cuused  by  a  péril  of  the  sea.  The  contract 
was  one  of  indenniity  against  loss  from  certain  causes.  If 
parties  pretended  that  loss  had  occurred  from  those  certain 
causes,  it  was  for  them  to  sliow  it,  either  by  a  necessary 
déduction  from  the  nature  of  the  injury,  or  by  sul)stantive 
évidence.  Hère,  no  proof  of  the  cause  f  loss  could  be  deduced 
from  the  injury  itself,  or  was  attempted  to  be  otherwise  made. 
Supposing  it  to  be  proved  that  the  damage  was  cause»!  l>y 
sait  water  (which  it  certainly  was  not),  it  was  infinitely  more 
like  a  damage  caused  by  washing  a  leaky  deck,  than  i)y  the 
force  of  the  winds  or  waves.  If  the  damage  arose  from  the 
second,  they  might  at  least  bave  shewn  that  the  sliip  had  met 
with  stress  of  weather,  but  they  had  not  attempted  to  do  so. 
The  authorities  on  this  po'ut  are  cleai'.  '■  The  insurers  only 
"  stipulate  to  make  indenmity  for  the  extraordiwiry  con- 
"  séquences  of  the  iimunud  and  e.rtniord'uuiry  opei-ation 
"  of  those  périls.  "  (of  the  sens),  1  Phillips,  n"  1099,  p.  (549. 
Even  if  the  ship  be  proved  seaworthy  at  the  beginning 
of  the  voyage,  and  is  injured  during  the  vo^'age,  .still  "the 
"  burden  of  proof  is  on  the  assured  otherwise  to  prove  th(^ 
damage  to  liave  been  the  etfect  of  the  e.rfraonihiary  opern- 
"  tionof  the  périls  insured  against,"  2  Phillips,  p.  097  ;  2  Sum- 
mer,  p.  860.  The  best  French  writers  concur  in  thi.i  view  : 

1  Laget  de  Podio,  p.  412  ;  Dii]a.hor(\e,  Avnrie.s  sur  iinrchun- 
dises,  pp.  4P  et  seq.,  defiiies  the  périls  of  the  sea  to  ')e  "  des 
a  18  fortuits  ou  d'événements  de  force  nutieure  :  and,  at  pages 
218,  221,  he  lays  down  the  rule  that  the  Lurden  of  proof  ison 
tln!  elainumt,  and  that  he  must  shew  what  the  accidtmt  was 
which  caused  the  damage.  Stephens,  adopting  the  substance 
of  the  définition  of  a  very  able  judg».,  says  :  "  Losses  by  the  pe- 
•'  rils  of  the  sea  are  restricted  to  such  accidents  or  misfor- 
"  tunes  only  as  a"ise  c:;  vi  dlvhul  from  stress  of  weather, 
"  winds  and  waves,  from  temnests,  rocks  and  siMids  ;"  8  8te- 
"  phens,  N.  P.,  2149,  and  both  American  and  Englisli  authori- 
"  ties   agrée    with    Delaborde  as   to    the    burden    of   [)roof  : 

2  (îreenleaf,  §  385  ;  1  Starkie,  187;  5  L.  Ann.  Rep.,  p.  700.  Sce 
also  upon  ail  thèse  points,  2  Arnould,  on  Ins.,  pp.  798,   801, 
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\21ti,  lMli(S,  et  in  votls  ;  Einorigon,  pp.  2<S()  et  soq.  In  thiscaso, 
tlicre  is  iiot  cveii  proof  tliat  thc  (lîunîif;;e  was  froiii  sait  watci', 
and  tliore  ha;-  'tecn  no  atteiiipt  to  show  in  what  way  it  oc- 
ciinvd,  or  that  it  aroso  in  any  way  froui  any  of  the  causes 
whicli  alone  could  liave  givcn  i-ise  to  a  claini  on  the  undcr- 
wiitcrs.  But  were  the  dania<fe  proved  to  liave  been  caused  by 
ont'  of  the  périls  insured  af^ainst,  it  did  not  aniount  to  eiioui^di 
to  eiititle  Défendants  to  claini  froni  the  conipany.  Thi-ee 
modes  had  been  adopted  for  tcstin^f  the  aniount  of  damage  ; 
r'  l)v  a  survev  :  2"^^  bv  a  sale  l»v  auction,  ami  8'''  by  the  tes- 
tiiiiony  of  ptn*sons  wlio  liav((  exaniined'it.  It  niuat  be  borne  in 
iiiiiid  that  each  .'ii'IÎOO  in  oi-der  of  invoice  was  to  be  considère»] 
nw  separately  insured,  and  that  colfee  was  warranted  free  of 
avci'age  under  10  p.  c.  unless  ^encrai,  'i'he  seven  ba<ifs  of  coff'ee 
were  of  the  value  of  i^lfiO,  and  tV)rnied  part  of  a  lot  of  .'iO 
liuf^'s,  of  four  tiinea  that  value.  The  surveyors  reporte(WAes^^ 
serra  hcKj^  be  daniaocd  to  the  extent  of  ten  per  cent,  which 
was  clearly  insufhcient,  as,  under  the  niost  favorable  construc- 
tion of  the  polic}^  tliey  (Mij^'ht  to  hâve  been  dam  ((ed  to  the 
extent  of  1?30,  or  about  19  p.  c.  on  tluùr  value,  to  eiititle  De- 
l'cndants  to  claini  ;  while  treatini^the  lot  as  1  ein^- sepai'ately 
insured,  they  would  recpiire  to  be  dania<fe  to  the  extent  of  40 
|).  c.  of  their  value  to  croate  a  claini.  Under  the  survey,  tlien, 
tliere  was  clearly  no  claini,  totally  irrespective  of  its  irve<^ula- 
ritv,  as  haviriJif  btien  called  and  held  without  notice  to  Plain- 
tifis.  The  sale  by  auction  was  no  criterion  of  loss  under  the 
eircunistances.  It  was  very  sli^htly  advertised,  was  held  at 
iui  unusually  early  hour,  and  the  coff'e  >  was  adjudtred  to  De- 
fendant  hiniself.  Had  it  been  /;o/uf  Ar/ '  «old  to  a  tliird  pai'ty, 
tliere  inight  bave  been  a  (juestion,  but,  as  it  was,  tlu  facts  ful- 
ly  bore  ont  Plaintiffs'  answer  to  Défendants  jilea.  J)efcn<lants 
l)n)cured  thoir  ow:;  surveyors,  held  an  cv  parti'  survey,  by 
wliieh  tlay  iniagined  the  coftee  was  condenmed,  they  ])rocure 
their ownauctioneer  bvwlioiiithecoHeewassold,intheniornin<f, 
iit  the  extrême  verge  of  business  hours,  and  little  more  than  'M) 
lioiirs  after  the  survey,  and  they  j)rf»cured  a  frieinl  of  their 
iiwn,  to  attend  and  buy  it,  osteiisilily  for  himself,  but,  reully, 
forthem,  within  one  hour  afterwards  refusing  to  sell  the  cof- 
fre as  damaged,  and  refusing  to  take  costs  and  charges  for  it 
t'roni  l'iaintifls.  l^iid"r  thèse  cireunistances,  no  weight  what- 
cver  could  be  attaclK'(l  to  the  sale,  as  a  critei'ioii  of  damage, 
and  the  facts  fully  sustained  the  manner  in  which  the  whole 
tiîuisaction  was  characterisi'd  in  l'iaintifls'  answer.  The  evi- 
<lt'nee  of  witnesses,  as  a  ci'iterion  of  damage,  was  ail  in  favor 
'il*  l'iaintitl's.  No  witness  for  Défendants  attem[)te(l  to  make 
tint  that  the  sc'ven  bags  were  damaged  to  an  extent  t'xceeding 
tin  per  cent  upon  their  total   value,  while  those  of  IMaintifl's, 
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jincl  ninonrf  tlieiii  Slicltoii,  wlio  attompted  to  Lu}'  tlio  coficc  of 
Muisson,  within  un  liour  of  its  sale  by  auction  prove  it  to 
hâve  been  of  tlie  luost  trivial  character.  By  none  of  thc  three 
tests,  tlien,  was  ])efen(lants'  position  sustained.  The  fact  was 
that  it  had  long  been  the  cnstoni,  amont^  niany  persons  in 
trade,  in  Montréal,  to  treat  nnderwriters  as  fair  ganie.  The 
sli<fhtest  injury  to  goods  was  seized  upon  as  a  pretence  for  a 
elaiiii  :  a  survey  was  called  of  persons  who  were  the  inore  easi- 
ly  satisHed,  of  the  extent  of  the  damage,  froin  having  fre- 
(juently  occasion  for  the  services  of  the  assnred  for  a  siniilar 
purpose.  The  goods  Avere  condemned,  sold,  bought  in,  under  a 
prête  noui,  clainiant,  for  a  song,  and  the  whole  affair  placed 
beyond  the  possibility  of  investigation,  long  before  the  in 
surer  couhl  even  hear  of  the  transaction,  and,  tluis,  the  ini- 
j)orter  stocked  his  shelves  and  his  celhirs  at  the  expense  of 
the  underwriter.  Tins  was  notoriously  truc,  and  the  sooner 
for  the  crédit  of  the  city  and  the  benefit  of  the  honest  ti'ader, 
such  ]>ractices  were  put  a  stop  to  the  better. 

MoiUN,  for  Défendant  and  incideiital  PlaintifTs,  contended 
that  the  évidence  was  suffîcient  to  shevv  that  the  damage  was 
caused  by  sait  watei',  one  of  the  witnesses  having  tasted  the 
daiiiaged  cotîee,  aud  being,  therefore,  compétent  to  speak  as 
to  that  i'act.  If,  then,  it  was  so  damage<l,  the  presumption 
thut  it  was  from  a  péril  of  the  sea  foUowed  as  a  matter  of 
course.  If  Phiintifi's  contended  that  sait  water  had  corne  in 
contact  with  the  coftee,  otherwise  than  by  a  péril  insured 
against,  it  was  foi'  them  to  shew  it,  If  further  proof  than  the 
actual  injury  were  recjuired  of  the  insured,  they  might  sufier 
great  injustice,  and  be  placed  at  the  nievcy  of  the  crew 
of  the  ship,  who  would  ])e  the  only  persons  compétent  to 
testify  ;is  to  the  accident,  and  might  be  i'idisposed  to  give 
fair  testimony,  or  might  be  tluMisands  of  iniles  away  when  it 
was  re()uire<l.  He  m'ged,  therefore,  that,  having  shewn  that 
the  injury  arcxse  from  contact  with  sait  water,  his  case  to  tliat 
extent  was  made  ont.  As  to  the  mode  of  estimating  the  dam- 
âge,  I)efe"(lants  had  followcîd  the  instructions  of  Plaintiffs' 
agent.  He  ha<l  told  Défendants  tliat,  d"  they  were  discontented 
with  the  i'e])ort  of  IMaintitis'  surveyor,  they  might  call  a  s\n'- 
voy  and  sell  the  goods.  and  thoy  liad  donc  so.  'J'hough  possi- 
bly  Hart  might  not  hâve  known  tl.e  ])recise  time  at  which 
the  survey  was  to  be  held,  still  he  knew  it  was  to  take  ])lace, 
and  could  bave  ascertained  the  time,  if  he  had  thought 
proper.  As  to  the  sale,  the  pretensions  of  Plaintifls  were 
wholly  nnfounded.  If  the  court  woidd  read  the  depo.sition  of 
IVb'irchand,  the  anctioneer,  tliey  would  be  convinci-d  that  he 
had  followed  the  rt'gular  course  of  trade,  by  causing  the  sah' 
to  he  properly   advertised,  ami    had  made  it  as  pid)iic  as  pos- 
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sililc,  l>y  tlic  (listrilmti  ti  of  liand  l)illH,  and  by  postiuff  thcin 
iipoii  tlie  (loor  )K)Hts  ot'  J)('r<'iHlants'  store,  wliere  tlio  salu  liad 
tiikon  place.  He  had  swoni  in  the  most  positive  manner,  as 
liis  déposition  wonld  shew,  tliat  there  liad  been  no  collusion 
(ir  inipi'oper  practice  in  relation  to  tiie  sale,  that  there  were 
Kincral  pei'sons  présent  at  it,  and  t  lat  he  liad  several  bids. 

MoXK,  J.  :  There  can  be  no  doubt  but  that  the  tliirty  bafjjs 
(if  cofiee  nientioncd  in  the  ])lea,  and  valued  in  the  policy  at 
S(i54,  were  covered  by  the  policy,  that  any  damage  arising 
tVoin  ])eri!s  ot'  the  sea  exceeding  ten  per  cent,  upon  the  lot, 
would  establish  a  claini  upon  the  underwriters.  It  is  equally 
htyond  doubt  that  seven  bags  ot"  the  tliirty  were  daniaged. 
liut,  upon  tiiese  tacts,  two  important  questions  arise.  Ist  Were 
thèse  seven  bags  of  coffee  daniaged  by  one  of  the  périls  insu- 
red  against,  and  if  so  :  2nd  ])id  the  damage  aniount  to  ten 
'  )•  cent,  upon  the  value  of  the  whole  thirty  bags  ?  Upon  th^j 
tiist  point,  the  évidence  is  contiictintr.  It  is  not  even  conclusi- 
\oly  established  that  the  damage  was  caused  by  sait  water 
r  tiiid  no  testimony  to  show  that  the  damage  was  caused  bj' 
il  péril  of  the  sea  ;  in  other  words,  by  one  of  the  périls  or  risks 
iiisur(>d  against.  The  damage  may  indeed  hâve  been  caused 
by  sait  water,  but  it  is  not  sliown  that  it  was  by  a  péril  of  the 
sea,  and  in  the  absence  of  such  jiroof  the  court  will  /not  pré- 
sume it  to  be  so.  This  however  is  not  verv  materi;d,  because 
upon  the  second  ])oint,  it  is  proved  that  the  spécial  damage 
done  to  the  aeven  bags  of  coftee  did  not  exceed  or  very  slightly 
exceeded  ten  per  cent,  upon  the  val';e  of  the  quantity  dama- 
ged.  The  survey  and  sale  were  not  very  regular  and,  under 
tlie  circumstances,  the  sale  cannot  be  regai-de-d  as  any  crite- 
rioii  of  the  extent  of  damage.  I  should  not  however  charac- 
teri/e  the  survey  and  sale  av  fr;iudul(Mit  ;  but  thisagain  isnot 
iimterial.  The  sia'voyors  ])rove  the  damage  to  lie  :^omething 
ovcr  ten  per  cent,  upon  the  value  of  the  seven  bugs,  and  if 
Wf  are  to  take  theii-  eviilence  as  conelusive,  it  prechides  ])e- 
IViidînits  from  r<'rovering  from  the  insui'ers  untler  the  ])olicy, 
as  tlie  loss  should  bave  exceeded  ton  per  cent  upon  the  whole 
1  >\  \alue(l  at  six  hundred  and  fiftv-four  dollars.  ,lud<fnient, 
tlicrefdi'e,  must  go  for  Plaintitfs,  for  se\enty-three  dollars, 
twt'iity-three  cents. 

AiiiioTT  and  DoUM.w,  for  l'iaintiils. 

<  Ml  MET  and  ^b  HUN,  for  Detv^  niants. 
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FACTEDR.-GAGE.-REVENDICATION.  -AGENT. 

Sri'KRioR  (/Oi'RT,  Montréal,  30tli  Septenilici-,  liS.'iO. 
Conim  Baixjlkv,  J. 

Cl.AUK  rs.  Lo.MEH,  iuid  Clark  f't  (i.l.,  l'iuiiitiffs  par  repv'm'. 

IIilil  :  Ist.  Tliat  tlie  projirictor  ()f'':o»,tl.s  ouiinot  cliiiiii  tlioin  liy  reveii- 
tliciition  as  liis  propcrty,  \vliiletii(\v  are  iii  tlio  liaiids  ol"  a  party  liayiii^' 
a  lien  upoii  tlieiii  .uv  advance.s  iiiade  tn  a  tliird  party,  froiii  wl'oni  tliu 
party  in  possession  liad  reoeived  tliein. 

'Jnd.  Tliat  a  lien  ïar  ailvancos  is  ;zood,  as  a<rainst  tlio  owner  of<roods, 
nnder  tlie  btatiite  Kl  i^  11  Vi(;t..c.  10,  s.  4,  when  made  for  tlio  pledfjei's 
o\\  1)  pi'ivate  f)nip(  ses,  or  to  earry  ont  a  contract  l)et\vet'n  pleiljier  and 
pled;:e(!,  altlion.irli  the  pledjiee  kno^^s  fif  tlie  owncrship  not  heinij;  in  tlu^ 
|)ledgee,  so  lon^  as  tlie  pled^'ee  lias  not  notice  froni  tlie  ownor  tluit  the 
ple.il.L'er  liad  noantliority  to  plcdfze. 

lîrd.  Tliat,  nnder  10  iS:  11  \  lit.,  o.  10,  s.  4,  knowledjio  ))y  tlie  pledfjeo 
tliat  tlie  pledirer  was  not  the  ownor  does  not  niake  him  malâ  jidc,  as 
regards  the  owner  in  advances  niade  on  the  j:oods  liy  i)lediree  to  pled- 
;at'r,  for  ])rivate  ])nrpo.-es  of  tli<^  pleilj:er,  or  to  carry  ont  a  cfjntraetlietwi'en 
j)leduee  and  pU'dger,  so  lon<);  as  the  ple(i;:ee  is  svithont  notice  tliat  the 
pled'ii'r  had  no  anthority  froni  the  owiu^r  to  |iled.i;e  the  vt'oods. 

4ih.  Tliat  tlie  lien  is  not  extin;:nished  by  th(!  pledjree  trar.sferiinjj;  to 
a  third  party,  for  vaine,  ne.;,'(itialde-  notes  v.hieli  lie  had  taken  for  ihe 
advances,  if  the  notes  came  back  ajiain  into  the  jiledjiee's  hands,  in 
conse<inenci^  ofnot  ln-iiiic  paid  atniatnrity.    1) 

Pliiintrrt'  institated  tliis  action  by  an  attacluncnt,  NaÎNic- 
r('V('ndic((tion,  af>-ainst  tive  Ciises  of  niitts  an<l  glovos,  wliicli  lie 
allo^ft'd  to  1)0  liis  ])roj)erty,  and  detained  by  Défendant,  and  to 
bc  of  the  value  of  .£500.  Défendant  met  the  deniand  by  two 
pleas.  By  the  tirst,  lie  alleged  that  lu(  luid  received  the  tiv(! 
cases  of  niitts  and  o-loves,  in  ^ood  faitli,  i'ioni  lù'astiis  Thrall, 
as  .secnrity  for  advances  of  nioney  nnule  the  lattei',  to  the 
ainount  of  C400  and  upwards,  for  which  lie  held  the  notes  of 
Thrall,  the  tirst  of  said  notes  beiiifr  alleged  to  hâve  been  niade 
am  :^  other  thiiio's,  for  cnstoin  duties  paid  by  Défendant  on 
said  o'oods,  and  lie  prayed  that,  in  the  event  of  Plaintifl"  esta- 
bjishino'  a  rio-ht  of  proprielorship  in  the  cas(,'S  of  niitts  and 
ffloves,  he  should  onlv  ot;t  deliveiA'  of  theni  on  i)avui(,'nt  of 
the  elaini  of  l)efen<lant.  IMaintitf  answc  red  DefeiidaiiùV  Hrst 
plea  by  alleoinj,^  that  '  'efi'iKhint  received  the  f.j'oo<ls  in  liad 
iaith  from  ThniU,  knowinjr  the  saine  to  be  the  yoods  and  jiro- 
perty  of  Plairrifi",  and.  in  receivin<>'  said  goods  and  niakino- 
advaiiees  on  thciii,  was  aetiii^"  iindd  jidc,  us  ivo'ard.'!  l'Iaiiitif^  : 
and  j)<'fendaiit  tiieii  had  notice  that  Thrall,  inakiii^' siieh  eoii 
tracts  as  allcoi'd  in  his  [ilea,  had  no  anthoi'ity  to  niake  the 
sauic,  and  vvas  actino-  tiinln  tid<\  in  ivs|)i'(;t  thereof  ao'ainst 
IMaintirt"  as  owner  of  said  o-ood.s,  ('s[)ei'ially  as  Thrall    j'h-do-cd 

(1)  V.  lut.  1740  f.  C. 
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tlic  noods  for  liis  own  private  purjioses,  without  the  cotisent 
ami  kiiowk'il^e  of  the  owner  tliereoF,  as  Defeiidaiit  well  kiuîw, 
itiid  tin-  <;-oo(ls  wiM-c  pU'dofed  by  tVîiud  and  collusion  lictwt'cn 
Défendant  and  'rhrall,  with  an  intent  to  detVaud  Plaintiti"; 
t liât  the  notes  ^ivon  by  Tlirall,  as  nicntioncil  in  Defcudant's 
pleas,  woro  by  Défendant  transferred,  for  value,  to  certain 
jicrsons  named  in  said  answer,  and  the  lien  alletred  by  Défen- 
dant to  hâve  been  created  by  Thrall,  on  said  j^oods,  was  then 


nii^neili 


titely 


cxtuiiTUis 


he<l 


liv-i  (tischari'ed 


By 


a   second  ans 


wer,  l'iaintirt' allem'd  that  Défendant  had  no  lien  foi'  the  tirst 
note,  for  .£7()  ôs.  :M.  ;  that  Défendant  proniised  a  lien  undei" 
an  ai^reenient  of  date  2(ith  Mardi,  1857,  and  for  no  more  than 
SlOOO  ;  that  Thrall  had,  prior  to  Ist  August,  1N57,  dej)osite«l 
with  Défendant  skins  tif  the  value  oî  SlOlCiOM,  which  ])efen- 
dant  had  converted  to  lus  own  use,  and  IMaintitt",  therefore, 
lia<l  a  right  to  conipensate  the  value  of  saiù  furs  with  the 
aniount  of  J)efenilant's  lien. 

Badci.ev,  .T.  :  Tins  is  an  attachinent  b}'  revendication,  at 
Plaintifi's  suit,  of  tivo  cases  of  g'ioves  and  niitts  in  the  pos- 
session of  Défendant.  It  appears  that  Plaintitf,  resi<ientin  the 
state  of  New- York,  intrusted  and  consigned  t!iese  goods  to 
oiie  Thrall,  for  sale  at  Montréal,  where,  upon  tli"ir  arrivai, 
tliey  were  seized  by  the  custonis,  for  short  vahu>tion,  and 
detained  sonie  nionthslty  the  custoursauthorities.  They  were, 
liowever,  finally  adniitted  to  entry  upon  tlieir  proper  appraised 
value,  through  the  exertions  of  R.  H.  Haniilton,  in  l'iaintiff's 
iiiti'rest.  Thrall,  without  intimation  to  Défendant  of  Clark's 
interest  or  property  in  the  goods,  obtained  froni  ])efendant 
adxances  to  pay  the  duties  and  the  expenses  incurred  upon 
the  goods,  amounting  to  £7()  5s.  .Sd.,  the  duties  being  paid 
by  ])efendant's  check,  handed  to  Haniilton  for  the  purpose, 
with  which,  and,  thereupon,  with  Thrall's  order,  the  goods 
were  transferred  from  the  custonis'  warehouse  into  the  store 
of  ]}efendant.  At  this  tiine,  the  season  for  the  sale  of  such 
furs  had  passed  away,  but  within  two  or  three  days  aftei 
tluir  delivery  to  J)efendant,  lie  entered  into  a  contract  with 
Thrall,  which  were  to  be  realizecl  for  the  j)ayiu(>nt  of  the 
a.dvances,  upon  certain  ternis  of  commission  and  interest  sti- 
pulated  in  tlie  contract,  according  as  the  sales  should  be  made 
ijy  ])efendant,  or  by  Thrall  himself.  As  security  for  thèse  ad- 
\!Uices,  the  latter  pledged  the  goods  above  mentioiunl  to  De- 
fendant,  wlio,  at  once,  made  advaiices  and  continued  to  ilo  so, 
for  some  tinie  afterwards,  until  a  large  (juantity  of  furs  had 
lieen  coUected,  wiiicli,  having  remained  (jn  hand  a  long  time 
imdisposeil  of,  Défendant  linally  oïdereil  to  be  reali/ed  b\- 
l>iililic  ;iuction,  in  order  to  settle  the  account  ;  but  it  is  alleged, 
tliat  this  was  doiie   without   Tlirall'H  directions,   ami   in   an 
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irr('f:fuliir  tnannor.  A  largo  balance  remained  against  Thrall, 
evcn  at'k'i-  tliis  transaction,  for  tlio  security  ot'  vvhicli  Défen- 
dant daims  to  hold  the  fifootls,  under  the  Factor's  Act,  10  ami 
1 1  Vict.,  ch.  10.  Without,  at  présent,  adverting  to  the  point 
raised  respectin^  the  allef^ed  unanthorised  sale,  the  chief 
point  for  présent  considération  are  the  pledjj^e  of  the  goods  to 
Défendant,  and  his  rij^lit  to  hold  theni  for  the  balance  of  his 
advances  upon  them.  Plaintiff's  property  in  the  goods  and 
Thrall's  a^ency  and  consignnient  are  established,  bnt  the  p^pof 
in  no  way  implicates  the  Défendants  good  faith  in  his  con- 
tract  with  Thrall,  or  iiupeaches  his  itrnorance  of  Thrall's  not 
beinj^  the  owner  of  the  goods,  both  of  whicli  points  are  pnt  in 
issne  by  IMaintift".  The  pretcnsions  of  Défendant  rest  upon  tlie 
statute  which  was  nuuîe  up  and  collected  together  froni  the 
three  several  British  Statutes,  in  pdri  inatcrùi,  and  may, 
therefore,  be  Htly  expounded  Ijy  référence  to  British  anthori- 
ties.  It  is  adniitted  that  the  Statute  law,  in  this  respect,  is  at 
variance  with  i]u)\ettev  oï  thii  mh^.  :  riemo  pliisi  jnris  in  aliiDii 
trauM'crve  potext  (iiuun  ipt^e  habet.  The  reasons  and  motives 
for  the  pc)Hitive  departure  from  this  just  and  ecpiitable  légal 
j)rinciple  are  to  be  found  in  the  exigencies  and  necessities  of 
trade  and  connnorce.  Previous  to  such  statutory  k^'islation,  a 
broker,  employée!  to  [)urchased,  had,  as  such,  no  authority  to 
sell,  and  his  principal  might  repudiate  any  contract  entered 
into  by  him  beyond  the  scope  of  the  authority  of  that  class  of 
agents,  und  reclaim  his  goods  into  whatever  hands  they  had 
corne,  unless,  P'  It  were  a  Jyonâ  Jide  sale  on  market,  overt, 
which  the  polioy  of  the  law  never  alloweil  to  be  disturbed  ;  or, 
2'"'  Where  the  principal  himself  had  allcjwed  the  broker  to 
mislead  the  party  to  whom  the  transfer  had  been  uiade,  by 
enal)ling  him  to  a])pear  in  the  characti-r  of  owner.  A  factor 
had,  as  incident  to  his  character  as  factor,  a  right  to  sell,  but, 
he  might  not  dispose  of  his  principal's  property  in  any  other 
nianner,  whether  by  barter,  pledge,  &c.,  and,  if  he  did  so,  the 
principal  might  foUow  the  ])roperty  of  the  proceeds,  so  long 
us  they  couid  be  s[)eeiHcally  traced,  and  recover  them  abso- 
lutely  and  free  of  ail  charges  ;  for  the  transferree  could  not 
claim  in  rigiit  of  the  factor,  nor  in  his  owu  right,  lien  being  a 
Personal  and  intransférable  right,  becanse  the  possession  out 
of  which  the  lien  must  arise  was,  as  against  the  owner,  a  tor- 
tious  oi-  wrongful  pos.session.  This  rule  could  not  be  evadeil 
by  a  colourable  sale,  the  true  nature  of  the  transaction  was 
looked  into  by  the  court  and  adjudged  upon  accordingly.  The 
reason  was  that  posons  engagtd  in  mereantiU^  transactions 
nuist  be  presumed  to  know  wliat  contracts  are  within  the 
liniits  of  the  gênerai  authority  of  a  factor  or  broker,  and, 
therefore,  bcfore  entering  into  a  contract  which  was   not  of 


DE    LA    l'UOVIN'CE    DE   yUÉHEC. 


79 


this  cluimctor,  they  were  bound  to  inquire  into  tho  roal  au- 
thority  of  tlie  person  with  whoin  th(>y  were.  about  to  contniet. 
It  inay  Vjo  added  that  it  waa  iiiunaterial  wbother  tbe  ])led^oe 
kuew  be  was  treating  witb  a  factor  or  wliotber  bo  acto<l  midor 
a  bond  Jide  impression  tbat  tbe  bolder  of  tbo  ^oods  was 
liiniSL'lf  tbe  real  owner.  Tbe  rigid  adberonce  to  tbese  rules  by 
tlic  courts,  notvvitlistanding  tbe  apparent  liardsbip  of  particu- 
lar  cases,  gave  rise  to  loud  conii)laints  aiiiong  mercantile  mon 
and  even  by  some  of  tbe  judges  tbeinselves,  wben  finally,  by 
tlie  exertions  of  tbe  moneyed  capitaHsts,  wliose  interest  were 
niost  aflVcted  by  tbe  tben  state  of  tbe  biw,  tbe  4  Geo.  IV',  cb. 
SI],  was  passed,  wbicb,  after  a  trial  of  two  years  was  enibodied 
in  tlie  6  (Jeo.  IV,  cb.  94,  and  wbicb  latter  was  subse(juently 
aiiiended  by  tbe  5  and  (i  V'ict.,  cb.  89,  ail  in  connection  witb 
und  for  tbe  régulation  of  tbis  particular  subject.  However, 
questionable  migbt  be  tbe  policy  of  some  of  tbese  pro- 
visions, tbey  bave  remained  inialtered  and  bave  been  in- 
troduced  into  tbe  législation  of  several  of  tbe  American 
States,  and  also,  in  1847,  were  made  tbe  law  of  Canada,  by 
tbe  act  10  and  11  Vict,  cb.  10.  Witb  référence  to  tbis  last  act, 
it  is  sufficient  to  observe  tbat  it  is  a  compendium  of  tlie 
liritisb  statutes.  Tbe  main  provisions  of  our  statute,  wbicb 
a])ply  in  tbis  case,  are  tbe  following  :  2n(l  sect."  Tliat  any  sucb 
"  agent,  intrusted  witb  tbe  possession  of  goods  and  uiercban- 
'  di/es,  sball  be  deemed  and  taken  to  be  tbo  owner  of  sucb 
"  gouds,  &;c.,  so  as  to  entitle  tbe  consignée  oi.  sucb  goods,  &c., 
"  to  a  lien  tbereon,  in  respect  of  juiy  money  advanced  by  sucb 
"  consignée  to  and  for  tbe  use  oî  sucb  agent,  to  ail  iutents  and 
"  in  like  maimer  as  if  sucb  person  were  tbe  true  owner  of 
"  sucb  goods,  &c.,  and,  so  far  as  to  givc  validity  to  any  con- 
"  tract  or  agreement,  by  way  of  pledge,  lien,  or  security  hona 
"  jidc  made  by  any  person  witb  sucb  agent  so  intrusted,  &c., 
"  as  well  for  any  original  loan  upon  tbe  security  of  sucb 
"  goods,  &c.,  as  also  for  any  furtluT  or  continuing  advance  in 
"  ivspect  tbereof,  and  sucb  contract  sball  be  binding  upon 
"  tbe  owner  of  tbe  goods,  &c.,  notwitbstanding  notice  of 
"  agency."  And  4tb  section  provided,  &c.  Tbe  act  to  be  deemed  to 
give  validity  to  sucb  contracts  only  as  are  mentioned  in  tins 
act,  and  to  protect  only  sucb  loans  as  "  sball  be  made  bond 
"  fîih;  and  witbout  notice  tbat  tbe  agcmt  making  sucb  contract 
"  lias  uo  autbority  to  niake  tbe  same  or  is  acting  riidld  jide,  in 
"  respect  tbereof,  against  tbe  owner  of  sucb  goods."  Tbe 
ligislative  bistory  of  tbe  britisb  statutes  and  tbe  motives 
wliicli  gavt>  occasion  for  tbeir  existrnce  will  not  lie  t'xamined 
fit  leiiglit  upon  tbis  occasion,  as  every  particular  in  tbis  respect 
is  ainply  and  fully  detailed  and  explained,  and  will  be  found 
iii  Story,  on   confrarfs,   ^   'Mî',i,   and   note  îi    in  extenso  ;  in 
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])uiilii])'s  Wjiley's  A</(')i<;i/,G\\.  'l,  p.-irt.  1,  ^  <)  in  ('-.liciifio  ;  Parsous, 
on  nmirartx,  pp.  7f),  (SO  ;  llnssell,  tni  farfors,  pp.  (S7,  <S(S  ;  and 
in  tlic,  latest  (Mlition.in  l.S5.S,()f  Addison,  07?  (■ontrdcfs,])^).  8IS, 
319,  .S2(),  .S-il,  ;}22.  Aftcr  statino-  tlitï  strictness  of  tho  old  rulc, 
tins  hiHt  author  sets  ont  tlio  modifications  introduced  i>y  tlic 
lu'itish  statutos,  and,  after  coirnncntinj^  upon  thoni,  concludt's 
in  tlu;  t'ollowin^  tt-Tins  :  "  Altlion^li,  tlierefore,  tlio  owner  »;i' 
"  ^oods  who  intrusts  theni  to  a  factor  to  sell  expressly  pro- 
"  hiliits  tlu'  factor  froni  plcdi,nnL^  tlieni,  tho  prohibition  will 
"  be  oi"  no  avail  a^^ainst  a  pU'dj^rcc  who  has  rcccived  tiie  goods 
"  in  plcdgc  froui  tho  factor,  knowinjif  that  he  was  an  agent 
"  for  sale,  but  non  knowing  that  he  had  been  prohibited  froni 
"  pl'^''lgiiig  tluini."  V^)U  niay,  under  this  act,  treat  any  agiîiit 
wlioni  you  known  to  be  so,  as  owner,  in  accepting  any  pledge 
froni  hiui,  although  you  know  the  goods  hâve  bei-n  intrusted 
to  liim  to  sell,  provided  that  you  hâve  not  notice  that  tlu; 
agent  is  acting  hialâ  fuie  and  disobeying  his  instructions.  It 
niay  be  ob-served  that  the  présent  jurisprudence  is  in  confor- 
niity  with  the  modem  law  of  France,  and  of  ail  the  states  of 
Europe,  and,  with  that  of  the  United  States,  which  hâve 
adopted  a  législation  similar  to  that  of  England,  nor  was  it 
opposed  to  the  old  law  of  France,  see  Pothier,  NuAdifixeraavt, 
xx'-'  27  ;  Basnagc,  Des  /lypofhèqiws,  pp.  4,  fj.  The  exposition  of 
the  law  applicable  to  this  case  has  been  thus  far  contined  to 
the  opinions  of  the  text  writers  upon  tho  subject,  without 
rijference  to  reportée!  cases,  wliich,  however,  are  i-eferred  to  by 
those  authors,  but,  before  clausing  my  remarks,  it  is  désirable 
to  cite  récent  case  at  sonie  lengtli,  ils  it  is  conclusive,  as  well 
as  instructive  of  the  uiatter  involved  in  this  contestation.  The 
case  is  NavcUlimv  vs.  B'roirnrlgg,  1(5  Jur.  (S97  :  13  Eng.  C  L. 
&  Ecj.  Kep.,  on  apjieal,  in  1852,  in  which  the  Lord  Chancellor, 
Lord  St.  Leonards,  rendered  the  following  jidgment.  He 
introduced  the  case  as  one  of  gi'eat  mei'cantile  importance  and 
as  dépendent  upon  the  construction  of  statutes.  He  stated  the 
rigidity  of  the  connnon  law,  which  prevented  dealing,  in 
England,  by  way  of  pledge  of  goods  conmiitted  to  an  agent, 
witliout  express  authority  to  him  to  pledge.  He  observed  that, 
to  meet  this  inconvenience,  the  statutes  (nanùng  them)  had 
been  passed  :  that,  by  4  Geo.  IV,  ch.  83,  the  pledgee  only 
accpiired  the  right  of  the  pledger  ;  then,  l)y  the  (>  (Jeo.  IV^,  c.  94, 
Ist,  the  agent,  as  regarded  third  persons,  was  enabled  to  sell 
or  to  pledge,  provided  the  pledgee  did  not  know  that  he,  the 
pledger,  was  not  the  actual  and  bond  ji de  owner  of  the  pro- 
perty,  operating  in  the  case  of  a  person  who  was  dealing 
with  an  agent,  not  knowing  him  to  be  such,  apparently  as 
owner.  And  2n(l,  enabling  a  person  tocontract  withanj^  agent 
intrusted  with    goo(  s,  or  any  consignée  of  them  for  the  pui- 
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clifist'  of  tlu'iii,  and  to  roc^ive  and  [)ay  tor  tlicni,  vaH<latin<jf 
tlic  contract  a^ainst  tlic  owncr,  if  tliat  and  the  paynuMit  wt-re 
uiiidt'  in  tlu'  nsnal  and  ordinaiy  course  oFImsineHn,  and  witlioiit 
notice  at  tlie  tinie  tliat  such  nj^ent  was  not  autliori/ed  to  sell 
the  goods  and  receive  tlie  purchase  nioncy."  Hère,  althou<;li 
"  von  are  dealiiifr  with  an  affent,  if  voii  do  not  know  tliat  lie 
"  lias  not  autliority  to  sell,  you  arc;  peri'ectly  safe  in  l)uyin<^. 
"  As  tlie  law  stands,  any  one  iiiay  safely  bny  of  an  af,'»;nt,  if 
■  lie  <loes  uot  know,  and  it  is  absohitcly  necessary  tliat  lie 
"  should  not,  tliat  tlie  arrent  is  not  autliorize»!  to  sell  ;  and,  if 
"  tlic  ])erson  sellintï  is  known  to  be  an  a<^ent,  tlien  the  law 
"<(ives  to  persons  accoptinff  goods  in  pledge  froni  known 
"  .igents,  the  interests  of  the  person  who  niakes  the  pledge." 
Tlie  ()  (Jeo.  I\^  related  only  to  pnrchases  and  pledges  fi'oin 
;i<;'eiits  known  to  be  such,  and  to  sales  by  agents  who  liad  not 
autliority  to  sell.  'J'Iie  5  and  6  Vict.,  cli.  39,  repaired  the  omis- 
sions by  validating  against  owner  any  contract  of  pledge,  lien, 
À:c.,  Iiovd  fide  iiiade  with  îin  agent  in  possession  of  goods  or 
(lociiinents  of  title,  as  well  for  any  original  loan  advanced,  or 
for  continuingadv.mce,  &c.,  notwithstandingthe  person  claini- 
iiigsuch  pledge  or  lien  niight  liave  had  notice  that  the  person 
with  wliom  such  contract  or  agrcenient  was  only  an  agent. 
"  The  act  says  that  in  dciiling  with  any  agent,  in  the  pledge 
"  of  propert)',  you  may  safely  consider  liiiii  as  owner,  if  you 
"are  acting  bovâfide,  thougli  you  know  lie  is  the  agent,  and 
"  you  are  not  bound  to  ask  for  his  autliority.  It  is  the  usual 
"  c(nirse  of  business  to  take  for  granted  that  lie  lias  autliority, 
"  and,  if  you  do  not  know  he  bas  not  autliority,  you  are  per- 
"  fectly  saf<!  :  lie  shall  be  ileenied  the  owner  of  the  property, 
"  and  you  niay  deal  with  hiin  as  such,  provided  you  are  act- 
'■  ing  oovâ  fide,  tliough  you  know  he  is  the  agent,  you  may 
ilcal  with  liim  as  the  owner."  The  proviso  tlieii  follows  upon 
wliicli  every  tliing  turns,  and  sustaiiis  the  intei'pretation  above 
<;iveii  :  "You  may,  therefore,  treat  any  agent  whom  j'^ou  know 
"  to  be  so,  as  owner,  in  accepting  any  pl(;dge  of  goods  froni 
"  liiiii  whichyou  knowto  bave  been  deposited  with  or  trans- 
"luitted  to  liim  as  agent,  if  you  are  acting  hond  fide,  and  hâve 
"  uot  notice  that  lie  is  niaking  the  contract  eitlier  iiudd  fide  or 
■'  beyond  his  autliority.  It  is  presumed  it  will  be  in  the  ordi- 
"  nary  course  of  business."  The  observations  of  the  lord  chancel- 
lor,  u[)oii  the  three  englisli  statutes,  considered  together  ap[)ly 
to  our  statute,  containing  in  itself  similar  provisions,  and 
tiiust  necessarily  operate  against  Plaintiff's  pretensions,  in 
iiiatter  of  law,  whilst,  as  to  matter  of  fact.  Défendant  is  free 
tVniii  ni<d((  fide,  and  was  without  any  notice  that  could  bring 
liiiii  within  the  exception  of  the  statute. 
.IriKjiMKN'i":  'i'he  court,  cojisidering  that  the  goods  attached 
T(JME  VIII.  U 
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by  l'iaiiitiff,  uiidcr  proccHs  ot'  revendication,  wore,  at  tlio  siû- 
zuro  tliercof,  leiTjally  m  DctV'ndaiit's  posstiH.sioii,  aiul  by  bim 
k'^'ally  bold  in  j)le(l^i\  and  uiidor  Lien  and  <jn()e  for  thc 
repaynient  to  bini  of  advanct'.s  in  nioney  niade  tbereon,  and  by 
reason  tlioreof,  as  ab'eady  su  adjud^ed  and  ordured,  by  ajud*,'- 
nu'nt  in  tbi.s  cause  rendered,  on  tbo  tliiitietb  day  of  .lune  lasfc 
by  tbe  saifl  court.  Ancb  furtber,  c<jnHideriiig  tbat  at  tlio  dat(! 
of  said  seizuro,  tbero  was  (hio  and  ovving  to  Défendant,  for 
tbe  advances  aforesai(b  and  for  tbe  necessary  (ixpenses  of 
keepinf^  saidgooda  and  wbicb  still  reniain  due  to  J)efendant,  a 
suni  exceeding  tbe  huiu  of  four  bunib'ed  pounda,  and  tbat, 
neitber  Plaintiff,  nor  IMaintiffs  par  reprisa  d'instance,  bave 
repaid  any  part  of  said  suni,  or  tendered  or  ofi'cred  to  repay 
tbe  sanie,  to  Défendant,  dotb  (b.sniiss  tbis  action."  (4  J.,i>.  -iO.) 

TouiiANCE  and  Moiiiu.s,  for  Phiintifîs. 

Day  and  Cuami»,  for  Defenibuit. 


PLEDGE.— FACTOR. 

Coi; UT  ov  QuEEX's  Bench,  in  ApPEAL,Montreab  lat  June,  lîSIJb 

Corani  Sir  L.  H.  LaFontaixe,  Bart,  Cb.  J.  Aylwix,  J., 
DuvAL,  J.,  Meredith  j.,  Moxdelet  (C),  a.  j. 

Saiiam  Johxsox  et  ab  (Plaintiff's  2>rt7'  reprise  d'instance  iii 
tbe  court  belovv),  Appelbints,  and  Gerhard  LoMER(Defen- 
dant  in  tbe  court  below),  Respondent. 

J[('ld  :  Ist.  Tliat  tlic  proprietor  ofj^oods  cannot  ohiiin  tliein  I)y  roveii- 
diciitioii  as  h'n*  iJropiTly,  whilu  tlioy  arc  iii  tlio  haiuls  of  a  party  liaviiig 
a  lien  upou  tlieni,  for  advaiu'es  inado  to  a  third  party  froin  wliom  tlie 
party  in  iiosses.sion  had  reccived  theni. 

2nd.  That  a  lien  for  advaiicos  i,s  {^ood  as  against  tlie  owiier  t)f  gooils 
under  tho  satute  10  aiid  11  Vict. ,  cli.  10,  s.  4,  when  mado  for  tlic  plod- 
gor's  own  prLvate  piirposcs,  or  to  carry  ont  a  oontract  betweeii  plodger 
and  plodgey,  althougli  tlic  pledgee  knows  of  the  ownersliip  not  being  iii 
the  pledger,  so  long  as  the  pledger  lias  not  notice  from  the  owner  tluit 
tho  pledger  has  no  authority  to  plcdge. 

vîrd.  That,  under  10  and  11  Vict.,  ch.  10,  s.  4,  knowledgo  by  tho 
pledgec  that  the  jdedger  was  not  tho  owner,  does  not  make  hini  inalâ 
Jidc,  as  regards  the  owner,  in  advam'os  mado  on  tho  goods  by  i)ledgoo 
to  pledger,  for  private  pnrposos  of  tho  pledger,  or  to  earry  ont  a  ("on- 
tract  betweeu  pledgee  and  pledger,  so  long  as  tho  pledgee  is  without 
notice  that  the  pledger  had  no  authority  froni  the  owner  to  pledgo  tho 
goods. 

4th.  That  the  lien  is  not  extinguished  by  the  pledgeo  tranpf'^rring  to 
a  third  party,  for  value,  negotiable  notes  whioh  he  had  takon  for  the 
advances,  if  the  notes  came  back  again  into  tho  pledgee's  hands,  iu 
conséquence  of  not  being  paid  at  maturity. 

Tbis  was  an  appeal  fron»  a  judgnient  of  tbe  Superior  Court 
at  Montréal.  Tlie  facts  of  tbe  orimnal  case   will   be  found 
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npiiitcil  sii/irn,  j).  7().  'l'iio  judffiiicnt  of  tlif  com't  below  wns 
iitl'i  •iiird.  In  rciidcriiio-  jnd^niinit,  tlic  chicf-justico  reiuarkt'd. 
I.c  Demandeur  a  fait  émaner  iniu  .svn'.sie  en  revcndirafiin),  h 
l'cltet  «le  re\"er.di(jU('i"  une  certaine  quantité  de  liants  et  de 
mitaines  (|ui  lui  appartenaient,  mais  (|ui  se  tnjuvaient  en  la 
possession  <lu  Défendeur:  ils  avaient  été  donnés  en  ffd^es  à  ce 
dernier,  par  h;  nounné  Erastus  'l'iirall,  l'afjent  ou  facteur  du 
Demandeur,  et  ce  pour  des  avances  de  deniers  que  h;  Défen- 
deur avait  faites  à  ci't  a^ent.  Le  Demandeur  est  prouvé  être 
le  propi'iétaire.  Mais  Thrall  pouvait-il  vîilaldement  dotuierces 
marchandises  en  gaf^e,  comme  il  l'a  fait,  et  le  ]3éfendeur  a-t-il 
le  droit  de  les  retenir  :*  c'est  là  la  (piestion. 

Le  juge  de  première  instance  a  décidé  la  questi<Mi  au  profit 
(lu  J)éfendeur,  en  se  fondant  sur  notre  statut  de  l(S47,ch.  10. 
Je  concours  dans  l'interprétation  (pie  l'honorable  Juge  Hadgley 
a  donnée  au  statut,  non  pas  parce  que  cette  nouvelle  loi  ayant 
été  en  quch^uc  sorte  empruntée;  à  des  statuts  anglais,  elle 
doive  être  déterminée  d'après  des  arrêt-»  de  tribunaux  anglais, 
mais  bien  parce  (pie  les  règles  d'interprétation  du  droid  fran- 
(;nis,  qui  est  celui  du  Bas-Canada,  permettent  do  donnera  notre 
statut  provincial  le  sens  que  Monsieur  le  Juge  Badgiey  lui  a 
(loimé  dans  l.a  cour  de  première  instance.  Le  Deuumdeur  a 
prétendu  que  le  Défendeur  avait  été  coupable  do  mauvaise  foi, 
et  (pie,  par  consé(iuent,  il  n'était  [)as  protégé  jiar  le  statut. 
Les  faits  prouvés  au  dossier  ne  justifient  pas,  à  mon  avis,  cette 
l)r(''tention.  Le  repnxdie  de  mauvaise  foi  pouvait  peut-être 
s'adresser  à  Thrall,  mais  non  pas  au  Défendeur.  Judgment 
confirmed.  (0  J.,  p.  77.) 

ToiinANCE  and  Mouuis,  for  Appel lants. 

Day  and  Day,  for  Rcspondent. 
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SOCIETE.-ACTION  PRO  SOCIO.-INSCRIPTION. 

Couii  SUPÉIIIEUKE,  Montréal,  31  décembre  1859. 
Corani  Monk,  J 
TiiuunER  vs.  Pilon. 

Juge  :  Qu'un  associé  n'a  pas  d'action  d'assunipsit  contre  son  ci-dcn  ant 
cdiissocié,  pour  dettes  prftonduos  être  dues  ou  aiyent  retin' du  fonds 
xiH'ial,  lorsfiu'il  y  a  eu  dissolution  de  sociéU'-  entre  eux  ;  dans  l'espèco,  le 
transport  fait  par  Pilon  il  Thurber  no  donne  paô  droit  d'action  A,  co 
dernier. 

2"'  l.a  cour  ju^iicra  le  mérite  de  l'action  sur  une  in.scription  p(3ur  audi- 
tion sur  une  première  exception  péremptoiro. 

Le  2  décembre   LS.52   le   Demandeur  et  le  Défendeur  con- 
tiiictent  une  société  commerciale,  ensemble,  sous  le  nom  do 
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Thurber  et  Pilon,  ut  ce,  par  moitié  entre  eux.  hti  société  exista 
jnscju'en  juin,  1855.  Le  ^''juin  1858  la  société  fut  dissoute  par 
acte  notarié.  Thurber  s'obligeait  de  payer  les  créanciers  de  la  so- 
ciété,et  restait  seul  propriétaire  des  fonds  de  lasociété.  Piloncédii 
à  Thurber  tous  ses  droits,  titres  et  intérêts  dans  la  société,  et 
autorisait  Thurber  de  poursuivre,  tle  collecter  et  de  recouvrer, 
soit  au  nom  de  la  société,  soit  en  son  nom  propre,  toutes  dettes, 
propi'iétés  et  effets  appartenant  à  la  société.  Dans  sa  déclara- 
tion, le  Demandeur  allègue,  (jae  Pilon  est  endetté  envers  la 
société  et  une  somme  de  £1251,  pour  argents  perçu 3  dont  il 
n'a  pas  rendu  compte,  ou  argents  (ju'il  s'est  appropriés  pour 
acheter  des  propriétés, ou  qui!  n'a  pjis entré  dans  les  livres  de 
la  société,  ou  dont  il  n'a  pas  '^ncore  rendu  compte.  Les  conclu- 
sions de  l'action  sont  à  l'et^ît  <le  demander  une  con<lanniation 
personnelle  contre  le  Dcfemieur.  Le  Défendeur  a  plaidé  : 
1*  une  exception  péremptoire,  dans  laquelle  il  allègue,  que, 
par  l'acte  de  dissolution  de  soci-ité  du  1er  juin  1855,  Thurber 
s'est  obligé  de  supporter  le:-  pertes  de  la  société,  indemniser 
et  décharger  Pilon  (and  s v/.e  harmlcss  the  said  Pilon)  des 
dettes  dues  par  la  société  >iux  créanciers  d'icelle,  et  aussi  de 
toutes  autres  réclamations  quelconques  ;  que  le  Demandeur  no 
peut  poursuivre  Pilon,  sans  demander  la  nullité  de  cet  acte  de 
dissolution,  et  que  l'action  devait  être  l'action  j>?'o  socio,  pour 
forcer  Pilon  à  rendre  compte  ;  2'^  une  autre  exception  pé- 
remptoire  répétant  le-  mêmes  moyens,  et,  de  plus,  que  Pilon 
ne  devait  pas  ce  (pii  lui  était  demandé. 

Le  Demandeur  répondit  que,  par  le  transport  à  lui  fait,  par 
l'acte  de  dissolution,  il  a  droit  d'action  contre  Pilon,  connue 
cessionnaire  de  ce  dernier.  Le  Défendeur  inscrivit  la  cause 
pour  audition  au  mérite  sur  l'exception  en  premier  lieu  plai- 
dée  par  le  Défendeur,  et  cela  de  consentement. 

Per  Cuuiam  :  Le  Demandeur  n'a  reçu  aucune  cession  du  Dé- 
fendeur, et  celui-ci  ne  lui  a  fait  aucun  transport  de  droits 
contre  lui.  Le  Demandeur  devait  demander  à  ce  que  les  par- 
ties fussent  remises  dans  le  même  et  semblable  état  qu'elles 
étaient  avant  l'acte  de  dissolution.  Le  Demandeur  ne  peut 
exiger  du  Défendeur  les  sommes  qu'il  réclame  de  la  manière 
qu'il  le  fait  par  son  action.  Par  'a  déclaration,  le  Demandeur 
se  plaint  que  le  Défendeur  ne  lui  a  pas  rendu  compte  ;  aloi-s  il 
faudrait  une  action  à  l'effet  de  lui  faire  rendre  compte.  Action 
déboutée.  (4  J.,  p.  37.) 

L.  V.  Sico'iTE,  pour  le  Demandeur. 

OuiMET  ET  MoRiN,  pour  le  Défendeur. 

Nt)TK.  —  Pendant  le  déliW-r»'!,  il  fut  signalé  que  la  cause  n'étant  inscrite  pour 
audition  au  mérite,  que  Hur  la  première  exception  [H''rcniptoire,  le  jugement 
ne  pouvait  être  rendu,  car  il  fallait  inscrire  la  cause  sur  le  tout  ;  mais  w  Cour 
a  considéré  l'inscription  valable,  telle  que  faite. 
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CARRIER.— UABIUTT. 

Circuit  Court,  Montréal,  12tli  Deceinber,  1S59. 

Corain  Berthelot,  J, 
Harris  et  al.  w.  Edmonstone  et  al. 

HiM  :  That  the  clause  in  a  bill  of  ladiri);  that  carrier  is  "  not  liable  for 
leiikiitio,  breakuge  and  rust,"  does  not  relieve  the  carrier  from  liubility 
iirising  from  négligence,  and  lie  i8  bound  to  show  that  there  was  no 
négligence  on  his  board. 

ïhis  was  an  action  to  recover  of  Défendants,  owners  of  the 
steamer  "  Indian,"  damages  which  Plaintifi's,  inereliants  at 
Toronto,  had  sutfei*ed,  by  the  breakage  of  an  iron  boiler,  lined 
witl»  enamel,  and  intended  foi'  the  boiling  of  acids,  which  had 
heen  imported  in  October,  1857,  under  a  bill  of  lading,  aigned 
ut  Liverpool,  undertaking  to  deliver  at  Montréal.  Défendants 
s(!t  up  varions  grounds  of  defence,  alleging  that,  if  the  boiler 
wn-re  broken,  it  waa  not  by  their  négligence,  but  from  causes 
and  acciflents  for  whicii  they  were  not  liable  ;  that  they  took 
ail  proper  care,  and  used  ail  proper  diligence,  but  the  main 
rcason  sv.t  up  by  them  was  that,  by  the  express  agreement 
alleged  to  be  container!  in  the  bill  of  lading,  they  were  not 
bound  for  breakage.  The  bill  of  ladiiigcontained  the  following 
clause,  "  not  liable  for  leakage,  breakage  and  rust,"  The  facts, 
as  doveloped  in  the  évidence,  were,  that  the  boiler  was  landed 
in  Monti'eal  in  a  damaged  condition,  fronj  one  board  a  barge 
of  Défendants,  into  which  they  had  theniselves  transhipped  it. 
On  being  landed  on  the  wharf,  the  attention  of  the  master  of 
the  barge  was  called,  by  the  party  acting  for  Plaintitfs'  ship- 
|)ing  agents,  to  the  fact  that  a  pièce  of  the  exit  pipe  was  bro- 
ken ott',  and,  thereupon,  he  V)rought  the  broken  pièce  from  the 
barge,  stating  that  he  had  received  it  broken  from  the  ship. 
On  after-examination,  when  the  coverof  the  boiler  was  taken 
oft"  the  enamel  inside  w;is  found  to  be  broken  on  the  inside, 
apparently  from  the  efFects  of  a  heavy  blow  upon  the  outside 
oi"  the  boiler,  so  that  it  was  rendered  totally  useless  for  the 
purpose  for  which  it  was  intended  ;  and,  being  sold  at  auction, 
aftcr  the  usual  proceedings,  it  brought  a  mère  trifle.  Evidence 
liaving  been  adduced  on  tlie  part  of  Plaintitfs,  Défendants  not 
adducing  any  évidence,  the  parties  were  heard  and  judgmeiit 
was  rendered  on  the  12th  day  of  December,  1859,  maintaining 
l'iaintifts'  action.  The  following  is  the  substance  of  the  renmrks 
of  the  learned  Judge  who  gjive  judgment  :  Action  pour  £21 
l'k  î)d.,  balance  de  la  valeur  of  a  hoiler,  (]Uo  lea  Défendeurs, 
connue  rownuoji  awriers,  se  sont  chargés  de  transporter  de 
liivcrpool  à  Montréal,  en  vertu  d'un  coinuiissement  ou  hiU  of 
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lading,  contenant  l'exception  suivante,  "  not  answerable  for 
leakhfçe,  breakage  or  rust."  L'objet  en  question,  the  boiler,  est 
arrivé  cassé  à  Montréal,  sans  qu'il  paraisse  comment.  Les  Dé- 
fendeurs ont  plaides  qu'ils  devaient  être  absous  de  la  demande, 
en  vertu  de  l'exception  susdite,  contenue  dans  le  bill  of  ladinff, 
et  se  reposant  entièrement  sur  ce,  ils  se  sont  abstenus  de  faire 
aucune  pi*euve  pour  montrer  qu'on  ne  ponvait  leur  imputer 
aucune  négligence,  dans  le  transport  de  la  chose.  Les  Deman- 
deurs ayant  fait  faire  l'examen  de  l'état  du  boiler  en  la  ma- 
nière ordinaire,  il  a  été  constaté  qu'il  était  impropre  à  l'usage 
auquel  il  était  destiné,  et  la  vente  en  ayant  été  faite  en  la  ma- 
nière ordinaire,  les  Demandeurs  poursuivent  pour  la  balance. 
La  preuve  du  Demandeur  est  complète,  quant  à  la  valeur  de 
la  chose,  et  l'état  et  condition  dans  lequel  elle  a  été  livrée  par 
les  Défendeurs.  Ces  derniers  ne  sont  pas  exempts  de  respon- 
sabilité dans  le  cas  actuel,  nonobstant  l'exception  contenue  au 
bill  of  lading.  Le  commissionnaire  ne  peut  stipuler  qu'il  ne  ré- 
pondra de  sa  faute,  ou  de  ce  que  la  loi  suppose  être  sa  faute. 
Il  n'y  aurait  que  1*»  cas  de  force  majeure  qui  pourrait  faire 
absoudre  les  Défendeurs.  Ils  auraient  ilû  prouver,  ou  au  moins 
essayer  de  prouver,  que  la  boîte  contenant  l'objet  avait  été 
transportée  et  déchargée  avec  tout  le  soin  convenable.  Si  le 
dommage  eut  été  occasionné  par  l'eau  ou  par  un  feu,  il  serait 
facile  de  supposer  que  ça  n'a  pas  été  par  négligence  des  Défen- 
deurs, mais  il  en  est  autrement  dans  la  cas  actuel.  Pardessus, 
vol.  2,  p.  542  ;  Angel)  cou.,  on  carrier  assimilated  to  an  insu- 
rer  ;  §  154.  To  prevent  litigation,  the  law  présumes  against  a 
carrier,  in  every  case,  except  such  act  as  could  not  happen  by 
the  intervention  of  human  means  ;  §  156.  The  law  présumes 
against  the  carrier,  unless  he  shows  the  ivjury  could  not  hap- 
pen by  the  intervention  ofinan  ;  §  239.  Common  carriers  can- 
not  liniit  their  liability,  or  évade  the  conséquence  of  a  breach 
of  their  légal  duties  as  such,  by  an  express  agreement.  And 
where  common  carriers,  on  receiving  goods  for  transportation, 
gave  the  owner  a  mémorandum,  by  which  they  promised  to 
forward  the  goods  to  their  place  of  destination,  "  danger  of 
Jire,  &c.,  excepted,"  they  were  liable  for  a  loss  by  fire,  though 
not  resulting  from  négligence  ;  §  267.  It  cannot  be  supposed 
that  the  person  sending  goods,  and  the  carrier  who  is  to  con- 
vey  them,  intended  to  enter  intoa  contract  for  the  letting  and 
hiring,  of  labor  and  care,  and  agreed,  at  the  same  time,  to  dis- 
pense with  the  exercise  of  such  labor  and  care.  Cette  autoritt' 
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corrobore  celle  de  Pardessus.  H)  Judgment  for  Plaintiffs,  for 
the  fuU  ainount  claiined  (4  J.,  p.  40.) 

Ckoss  and  Bancroft,  for  Plaintiffs. 

Rose  and  Ritchie,  for  Défendants. 


prooedure— ghanoeheht  d'aotioh. 

Court  of  Queen's  Bench,  in  Appeal, 

Montréal,  7tli  June,  185G. 

Coram  Sir  L.  H.  LaFontaine,  Bart.  C.-J., 
Aylwin,  J.,  Duval,  J., 

Richard  (Défendant  in  the  Circuit  Court),  Appellant,  and 
Denison  (  Plaintiff  in  the  Circuit  Court),  Respondent. 

Ihhl  :  Thnt  tho  litigant  parties  to  a  suit  cannot,  after  return  of  cause 
iiito  court,  by  consent,  change  the  nature  of  the  a(;tion,  ko  as  to  rentier 
tlie  action  one  ofanentirely  différent  character  from  that  originally 
instituted. 

This  was  an  action  originally  brought  in  the  Circuit  Court, 
îit  Richmond,  by  Denison  against  Richard,  based  upon  a  con- 
tract  8011S  seing  jyt^ivé  in  the  following  tenus  :  "  Know  ail  men, 
"  by  thèse  présent,  that  I,  Peter  Richard,  do  hereV)y,  remise, 
"  release  and  quit  claim,  unto  Sinieon  M.  Denison,  ail  my 
"  riglit  and  title,  whatsoever,  of  a  mill  and  mill  privilège,  and 
"  ail  other  imnioveable  property,  whatooever,  lying,  being  and 
."  sittiated  on  lot  No.  23,  in  the  8th  range  of  lots  in  the  town- 
"  ship  of  Shipton,  an«l  that  I,  Peter  Richard,  in  and  for  the 
"  considération  of  the  sum  of  seven  pounds  and  ten  shillings, 
"  Halifax  currency,  already  received,  in  rent,  for  propei-tv 
"  rentod,  of  said  Denison,  do  hereby  remise,  release  and  quit 
"  claim  ail  right  and  title  whatsoever,  to  ail  that  property 
"  ubove  descriued,  unto  the  said  Denison,  his  heirs  and  suc- 
"  cessors,  henceforth,  for  ever.  In  witness  whereof ,  I  hereunto 
"  make  my  mark,  in  the  présence  ef  the  undersigncd  witnesses. 
"  Tiius  done,  at  Shipton,  this  22nd  day  ot  June,  1852." 
(Signcd,)  Pierre  (his  mark.)  Richard.  Simon  M.  Denison. 
William  R.  Philrrick,  David  Grammo,  Witnesses.  The 
demande  was  for  possession  of  the  mill  and  mill  privilège, 
aiiJ,  in  default  of  giving  possession,  to  pay  fîfteen  pounds 
damages.  Défendant  Richard,  before  pleading,  evoked  the 
cause  to  the  Superior  Court,  at  Sherbrooke,  as  involving 
(jutstions  of  title  to  lands.  After  the  évocation,  Denison  was 

11)  PlaintifiTs  Attorney  cited,  in  addition,  Flandera,  on  Shipping,  sec.  457 
to  4B'2  ;  Story,  on  BaUment»,  sec.  549  ;  Hart  vs.  Joneu,  1  H.  J.  R.  Q,  p.  422  ; 
Simnat  vs.  Edmumiiitom,  &  R.  J.  R.  Q.,  p.  443  ;  Hmtoti  vs.  The  Grand 
Trtink  RailwayCo.,  supra,  p.  1  and  10. 
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arlvised  that,  inasmuch  as  he  was  proprietor  of  the  mill  aiul 
mill  privilège,  by  virtue  of  unquestionable  titles,  and,  as  it 
was  of  far  greater  value  than  the  damages  elaimed  by  his 
action,  as  brought,  his  rights  niight  l)e  seriously  prejudiced  b}- 
peraisting  in  the  action,  unless  it  were  in  reality  a  petitory 
action,  founded  upon  his  titles.  Conse(juently,  the  following 
consent  was  made  by  the  litigant  parties  :  "  We  hereby  con- 
"  sent  that  the  déclaration,  de  novo,  to  be  filed  in  this  cause 
"  be  grounded  upon  Plaintiff  s  (Denison's)  titles,  as  absolutc 
"  proprietor  of  the  land,  the  possession  of  which  is  sought  to 
"  be  recovered,  in  this  cause,  without  référence  to  the  declara- 
"  tion  fyled  in  the  Circuit  Court,  and  that  tlie  action  be,  in  fact, 
"  treated  by  the  Superior  Court  as  an  action  pétitoirc 
Sherbrooke,  6th  July,  1853.  (Signed.)  William  Vondenvel- 
DEN,  Défendants  Attomey.  J.  S.  Sanborn,  Counsel  for 
Denison."  Piirsuant  to  this  consent,  a  new  déclaration  an 
pétitoire  was  fyled  by  Denison,  and  issue  joined  upon  it,  and 
proof  had.  Denison  established  his  title  to  the  immoveable  in 
question,  and  the  following  judgment  was  rondered,  at  Sher- 
brooke, in  the  Superior  Court,  on  the  twenty-seventh  day  of 
January,  1854,  by  Judges  Day,  Short  and  Caron  :  "  The  court 
considering  that  Simeon  Minor  Denison  has  fully  proved  the 
"  inaterial  allégations  in  his  déclaration  set  forth,  and  that 
"  he  is  the  lawful  owner  and  proprietor  of  a  certain  mill  pri- 
"  vilege,  consisting  of  fivo  acres  of  land,  with  a  mill,  dwelling 
"  house  and  stable  thereon  erected,  situated  upon  and  forming 
"  part  of  lot  n'^  twenty-three,  in  the  eighth  range  of  lots,  in 
"  the  township  of  Shipton,  bounded,  on  the  North,  South  and 
"  West  respectively,  by  lands  owned  and  occupied  by  said 
"  Denison,  in  the  township  of  Shipton,  and  on  the  East  by 
"  lands  of  Sir  James  Stuart,  and  that  Pierre  N.  J,  Richard  is 
"  in  the  possession  of  the  same,  and  unjustly  withholds  the 
"  same  from  Denison,  doth,  in  conséquence,  adjudge  and  con- 
"  demn  Richard  to  desist  from,  quit  and  abandon  the  posses- 
"  sion  and  occupation  of  the  said  mill,  mill  privilège,  house, 
"  stable,  land  and  promises  aforesaid,  and  every  part  thereof, 
"  and  to  restore  and  deliver  the  same  in  Denison,  and  to  pay 
"  to  Denison,  the  sum  of  seven  pounds,  ten  shillings,  as  and 
"  for  the  rents,  issues  and  profits  thereon,  with  interest 
"  thereon."  Froin  this  judgment,  an  appeal  was  instituted  by 
Richard  to  the  Queen's  Bench.  The  question  as  to  the  power 
of  the  parties,  by  consent,  to  change  the  nature  of  the  original 
action  was  not  raised  in  the  argument  before  either  court  ; 
but  the  court,  in  appeal,  upon  examining  the  record,  arrived 
at  the  conviction  that  the  litigant  parties  had  not  such  power, 
and  viotived  their  judgment  rendered  the  day  first  mentioned, 
in  the  following  terms  :  "  The  court,  seeing  that  the  action 
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liroughtby  Respondent,  in  thc  Circuit  Court,  at  Richmoml, 

was  oiie  suiiiff  in  damages,  for  alleged  breaches  of  contract, 

ciitered   into  by  Appollant,  with  hnn  solls  seimj  i>rivé,  and 

was  not  either  possessory  or  petitory  in  its  character,  and 

that,  iipon  the  removal  of  tho  record  to  the  Superior  Court, 

at  Sherbr(X>ke,  pureuant  to  the  évocation  set  up  by  Appollant 

and,  after  the  allowance  of  said  évocation,  by  the  Superior 

Court,  by  the  consent  of  the  two  parties  litigant,  Respondent 

vvholl}'  changed  the  nature  of  his  deniand,  and  Hled  a  petitory 

action,  founded  upon  an  alieged  title,  untler  a  notarial  deed  oï 

sale,  to  the  certain  lot  in  the  township  of  Shipton,  in  dispute, 

and  seeking  to  obtiiin  restitution  of  part  thereof;  seeing 

that  it  was  not  c  mipetent  to  the   parties,  by  their  own  jict, 

to  niake  such  substitution  of  one  action  for  another,  and 

that,   thorefoi'e,   in    the  judginent    rendered,   in    the    said 

Superior  Court,  in  favor  of  Respondent  au  pétltoire,  there 

is  error  :  It  is  considered,  that  said  judgnient,  rendered  by  the 

Superior  Court,  at  Sherbrooke,  on  the  twenty-seventh  day 

of  January,  1.S54,  be  and  the  same  is  hereby  reversed,  and 

tins  court,  proceeding  to  render  the  judginent,  vvhich  the 

Superior  Court  ought  to  bave  rendered,  doth   hereby  set 

îiside  and  annul  and  vacate  ail  the  pro^  eedings,  orders  and 

judgnients  in  this  cause  taken,  made  and  rendered,  since, 

froni  and  after  the  sixth  day  of  July,  one  thousand  eight 

'  Imndred   and    fifty-three,  the   date  of   the   consent   paper 

'  entered  into  between  the  parties,  and  it  is  hereby  adjudged 

'  tiiat  the  record  be  reinitted  to  the  court  below,  for  such 

'  further  proceedings,  as  to  law  and  justice  appertain  in  the 

'  preniises  ;  and  lastly  seeing  that  both  parties  were  equally 

'  in  fault,  in  coming  to  such  consent,  it  is  ordered  that  each 

'  party  do  bear  his  own  costs  in  his  behalf  incurred  and  laid 

'  out."  (  4  /.,  p.  42.) 

William  Vondenvelden,  Attomey  for  Appellant. 

William  Brooke,  Attorney  for  Respondent. 

J.  S.  Sanhorn,  Counsel  for  Respondent. 
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TESTAMENT.  —FAUX.— PREUVE. 

Cour  Supérieure,  Montréal,  30  novembre  1.S59. 
Coram  Badgley,  Justice. 
La  VALLÉE  et  al.  va.  Demontigny. 


Jugé  :  Que,  svir  une  inscription  de  faux  contre  un  testament  solennel, 
les  t('>moin8  instrumentaires  peuvent  être  entendus  comme  témoins, 
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mais  que  leur  ténioignajre  isolé  et  appuyé  d'aucune  autre  preuve  ou 
prôsoinption,  nu  suttit  ]>as  pour  niuintunir  l'iimcription  de  faux.   (1) 

LoH  DeiuiindeurB  récluinaieut  du  Défendeur  la  part  de  leur 
mère  décédée,  dans  la  communauté  qui  avait  existé  entre  elle 
et  le  Défendeur,  son  époux  survivant.  Le  Défendeur  opposait 
un  testament  de  la  mère  des  Demandoursqui  lui  léguait  la  jouis- 
sance de  ces  biens.  Ce  testament  était  fait  devant  un  notaire  et 
deux  témoins.  Les  Demandeurs  s'inscrivirent  en  faux  contre  le 
testament,  prétendant,  entre  autres  moyens  de  faux,  qu'il 
n'avait  pas  été  dicté  et  nommé  en  présence  du  notaire  et  des 
témoins.  A  l'enquête,  les  Demandeurs  produisirent  les  témoins 
instrumentaires,  qui  tous  deux  savaient  écrire  et  avaient 
signé  le  testament  dans  lequel  il  était  déclaré  formellement 
qu'il  avait  été  dicté  et  nommé  en  présence  du  notaire  et  des 
témoins.  Objection  fut  faite  à  l'audition  des  témoins  comme 
étant  incompétents.  Cette  objection  fut  réservée  par  le  juge 
présidant  aux  enquêtes,  et  les  témoins  étant  examinés,  décla- 
rèrent tous  deux  que  le  testament  n'avait  pas  été  dicté  et 
nommé  en  leur  présence,  et  qu'il  avait  même  été  rédigé  hors 
de  leur  connaissance  ;  que,  néanmoins,  lorsque  le  testament 
fut  lu  à  la  testatrice,  elle  déclara  qu'elle  était  satisfaite,  pourvu 
que  .ses  biens  retournassent  aux  enfants  quelle  avait  eus  avec 
le  Défendeur,  disposition  qui  était  contenue  dans  le  testament. 
Avec  cette  preuve,  la  cause  fut  soumise  pour  jugement.  Lors 
de  l'argument,  le  Défendeur  n'insista  pas  sur  l'incompétence 
absolue  des  témoins  instrumentaires,  mais  prétendit  que  leur 
témoignage  isolé,  appuyé  d'aucune  autre  preuve,  ne  suffisait 
pas  pour  maintenir  l'inscription  de  faux,  et  annuler  le  testa- 
ment, et  cita  plusieurs  autorités  à  cet  effet.  (2)  Les  Deman- 
deui"S  prétendirent,  au  contraire,  que,  du  moment  que  l'on  ad- 
mettait les  témoins  instrumentaires  à  déposer,  foi  devait  être 
accordée  à  leur  témoignage,  et  que  leur  preuve  était  complète  ; 
(jue  les  autorités  citées  ne  s'appliquaient  qu'au  faux  principal 
et  non  au  faux  incident. 

The  Court  :  "  Considering  that  Plaintiffs  hâve  not  esta- 
"  blished  their  moyens  de  faux  against  the  last  will  and  testa- 
"  ment  of  Marthe  Godon,  executed  before  Filiatrault,  notary 
"  anil  vvitnesses,  dated  the  19th  day  of  July,  1854,  in  the  said 
"  moyens  de  faux  mentioned,  doth  set  aside  and  dismiss   the 

(1)  V.  art.  252  0.  P.  C. 

(2)  Nouveau  Denisart,  vo  Faux  principal,  p.  458,  n"  10,  p.  472  n"  4  ;  (iuyot, 
Kep.,  vo  Témoin,  p.  60  ;  Domat,  Loin  cimkn,  liv.  3,  tit.  6,  sec.  2,  n*"  7  ;  Style 
de  Duniont,  p.  104  ;  Danty,  p.  104  ;  Serpillon,  Code  du  faux,  p.  430,  434  ; 
Merlin,  Jiep.,  vo  Témo'mn  inutrumentairen,  §11,  ii°  8,  pp.  73,  74,  75  ;  Merlin, 
Queiitiom  de  droit,  vo  Témoins  instrumentaires,  §  III,  p.  246,  254,  265  ; 
Touiller,  tome  9,  n"  311  et  suiv.  ;  Carré  et  Chauveau,  Procédure  civile,  t.  2, 
p.  428,  n«  926  ;  Meunier  e<  Cardinal,  Montréal,  C.  S.,  n"  454. 
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"  sftid  moyens  de  faux,  and  «loth  also  rejcct  the  inscnj^tion 
"  (le  faiix'ot  Plaintiffs."  (4  J.,  p.  47.) 

LoRANOER  et  Frîîres,  Avocats  do8  Demandeurs  en  faux. 

Guerrier,  Dorion  et  Dorion,  Avocats  du  Défendeur  en 

faux. 


CAP1A8. 

SuPERiOR  Court,  Montréal,  23rd  February,  18G0. 

In  Chamuers. 
Coram  Monk,  J. 
Tremain  w,  Sansum. 

IMiI :  1°  Tliat  fraudulent  préférences  to  croditors  by  a  Défendant, 
iifter  his  insolvency,  do  not  amount  to  "  sécrétion,"  und,  tlierefore,  forni 
110  jrround  for  capta».  2''That  the  Defendant's  intention  to  go  to  Boston, 
and  the  frau<i«lent  préférence  he  had  shewn  to  lus  oiher  creditors,  and 
)iis  treatnient  of  the  PlaintifFs  agent,  when  he  called  npon  hini  to  niake 
an  assignaient,  by  teliing  hiin  not  to  bother  him,  were  circnnistances 
siitiiciently  stroiig  to  shew  that  his  intention  was  to  defraud   l'hiiniiff. 

Plaintiff's  affidavit,  upon  which  the  writ  issued,  set  up  five 
allégations  :  1"'  ïhat  Défendant,  in  contemplation  of  ban- 
kruptcy,  had,  on  the  23'''*  November,  1859,  f(iven  abill  of  sale, 
of  large  quantity  of  coals,  forming  part  of  his  estate  to  A.  J. 
Maxham,  2'"*  That,  at  the  meetings  of  his  creditors,  on  the 
S"*  and  0"'  days  of  Deceniber  last,  and,  afterwards,  he  refused 
toexh'bit  his  booka.  S'**  That,  on  the  S""**  of  December  last,  he 
eiideavored  to  obtain  a  judgment  of  suppuration  de  biens,  on 
hehalf  of  his  wife.  4'*'  That,  on  the  28"^  November  last,  Henry 
Chapman,  one  of  his  creditors,  had  issued  as(^isie-arr^'t  liefore 
jiidgnient  against  the  Défendant.  And  5*''  That  Plaintiif  waa 
lately  informed,  by  Samuel  Senior,  that  Défendant  was  about 
leaving  for  Boston,  in  the  United  States,  where  he  had  pro- 
cured  a  situation.  Défendant,  by  pétition,  specially  denied  the 
truth  of  thèse  allégations,  with  the  exception  of  the  tirst,  viz., 
tlu!  bill  of  tsale  to  Maxham,  which  he  held  was  untrue,  ajr 
rcgai'ds  Plaintifi's  statement  of  its  being  tainted  by  fraud. 

PoPHAM,  for  Petitioner  :  Plaintiffhas,  in  his  affidavit  set  up 
five  grounds.  The  tirst  is  the  bill  of  sale  to  Maxham.  By 
enquête,  it  is  proved  that  this  was  not  a  bill  of  sale,  but, 
in  realty,  a  transfer  of  a  le.ss  for  a  larger  quantity  of  coals, 
which  Maxham  had  alleged  he  had  consigned  to  Défendant  ; 
and  one  of  Defendant's  creditors,  and  Defendant's  book- 
kecper,  both  of  whom  were  présent  wdien  this  bill  of  sale 
or  transfer  was  given,  déclare  it  was  given  with  their  al- 
vice  ;  and   they  prove  that  it  increased  instead  of  lessen- 


92 


UAI'FOUTS  JUDICIAIRES    RÉVISÉS 


ed  Defondant's  estate.  Tlie  second  allégation  is  met  l»y  évi- 
dence, tliat,  at  tlie  meetings  of  Défendants  creditors,  thosc 
who  were  présent  wore  unanimously  satisfied  vvith  liis  state- 
ment,  vvith  one  exception,  and  tluit  could  not  obtain  a  se- 
conder to  a  motion  for  an  examination  of  his  l>()oks.  And,  fur- 
tlier,  it  is  proved  that,  on  the  28th  Deceniljer,  Défendant,  in 
'ivntivff,  offered  to  niake  an  assigninent  of  his  books  and 
estate.  The  third  allégation  lias  been  held  by  the  court  to  bc 
no  ground  for  rapyi».  The  fourth  is  valueless,  as  Chapman's 
grounds  for  making  that  affidavit  bave  not  been  proved  ;  and 
any  presumption  of  its  value  is  destroyed  by  the  proven  fa(!t, 
that,  although  the  claim  on  which  it  issuod  is  still  unpaid,  the 
action  was  never  returned  into  court,  although  considérable 
pi'operty  had  been  seized.  The  tifth,  as  to  the  alîeged  infor- 
mation of  Senior,  that  Défendant  was  going  to  Boston  :  this 
point  must  also  fall.  Défendant  examined  Mr.  Senior.  He  dé- 
clares the  statenient  in  the  affidavit  "  to  he  a  pervernion  "  of 
vvhat  he  did  say.  He  states  that  he  never  told  Kerr(Plaintitt"*s 
agent  and  who  made  the  affidavit  in  f|uestion)  that  Déten- 
dant ivdfi  going  to  Boston,  but  simply  that  he  luid  heard  from 
Defendant's  clerk  that  he  was  applying  for  a  situation  vacant 
in  Boston.  The  eapiai*  must  stand  or  fall  upon  its  own  found- 
ation.  Plaintitf  lias  limited  his  ground  for  his  belief  that  De- 
fendant  was  about  to  abscoad,  upon  the  testimony  of  Senior 
alone.  Now  Seniors  testim(my  conclusively  destroys  that 
foundation.  In  the  first  place,  his  évidence  contradicts  the 
statement  of  Kerr  in  his  affidavit  ;  and  in  the  second,  what  he 
does  say  he  said,  simply  amounts  to  hearf^ay,  which  is  legally 
valueless,  and  which  took  place  two  or  three  weeks  previoas 
to  the  issuing  of  the  copias  !  In  addition  to  this.  Défendant 
bas  brought  évidence  to  show  that  he  applied  by  letter,  about 
the  16th  of  December  last,  for  a  situation  of  canadian  agent 
for  a  Boston  house  at  the  recommendatiou  of  some  of  his 
principal  creditors  ;  but  that  that  situation  was  tilled  ut  the 
time  of  his  application,  and  comnmnicated  to  Défendant,  and 
known  to  thèse  recommending  creditors  a  fortnvfht  before 
this  ca^irts  issued.  Thisadditional  testimony,  although  legally 
inadmisssible,  as  the  sole  ground  upon  which  Plaintiti'believed 
Défendant  was  about  to  abscond,  must  be  considered  as  struck 
out  of  the  affidavit  by  the  évidence  of  Senior  himself,  may, 
however,  be  taken  de  bene  esne. 

Cauter,  for  Pla'ntitf:  The  transfer  to  Maxham  was  clearly 
in  fraud  of  Defendant's  wife  applying  for  an  action  of  sépara- 
tion ;  Defendant's  return  of  coals  to  Chapman  which  he  had 
l)urcliased  from  him  ;  his  failure  to  exhibit  his  books,  or  a  ba- 
lance-sheet,  at  the  meeting  with  his  creditors,  and  to  account 
for  his  losses  ;  his  payment  of  two  notes  to  a  creditor  named 
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Mfiitiii,  are  circumstiinces  which,  wlien  takeii  toffether  and 
wlieii  it  is  roinoinbered  tliat  llioy  ail  oeourred  ut  tlie  timc  of 
liis  hankruptcy,  and  within  a  fow  daya  of  each  otiier  ^o  to 
sliow  tluit  ])L'fcnd)iiit's  intention,  in  this  caae  was  a  t'raudu- 
IcMit  une.  A  tVaudulent  préférence  con.stituted  in  law  "  Hecre- 
tion."  If  the  préférences  chargod  against  Défendant  are  not  in 
friuid  af  liis  otiier  creditors,  tlie  onun  prohandi  rested  on  hini 
to  prove  it.  It  was  clear  that  Défendant  did  intend  goinjr  to 
the  LTnited  States,  to  pnxîure  his  situation.  It  is  provefl  tliat 
IMaintitfwas  inforined  of  that  fact,  and  there  ia  no  proof  that 
he  knew  otherwise. 

Sti'AUT,  for  Potitionor  :  The  statute  under  vvhich  the  pré- 
sent cap'uiti  issued  perniits  arrest  in  two  cases  :  tirst,  where  a 
party  has  "  seereted  "  liis  estate,  with  intent  to  defraud  ;  and, 
seeondly,  where  he  is  about  to  abscond  with  that  intent.  There 
are,  therefore,  two  (juestions  siniply  to  be  considered  in  the 
ili.sposal  of  this  case.  First,  whether  thèse  préférences,  alleged 
to  hâve  been  given  by  Défendant  to  soine  of  his  creditors,  are 
frnudulent  ;  and,  if  so,  whether  fraudulent  conveyances  are  to 
be  considered  "  secreting."  And,  seeondly,  wliether  it  has  been 
proved  that  Défendant  was  about  to  abscond,  with  intent  to 
(k'fraud.  As  to  the  first  question,  lie  contended  that  i)refe- 
rences  given  to  creditors  couM  not  be  held  to  be  fraudulent 
by  the  mère  affidavit  of  the  arresting  creditor,  but  only  by  a 
formai  judgnient  of  a  Court  of  Justice.  That  préférences 
proved  to  be  fraudulent  did  not  constitute  "  sécrétion,"  an  1, 
therefore,  could  not  give  right  to  a  capian.  Nor  could  it  be 
su[)posed  that  the  Législature  contemplated  fraudulent  con- 
veyances under  the  head  of  "  sécrétion,"  as  the  law  otherwise 
provided  a  renied}'^  than  by  capias.  As  to  the  allégation  of 
Defendant's  intention  to  abscond,  the  proof  in  the  record  of 
his  application  for  the  situation  in  the  United  States  at  the 
reconimendation  of  the  principal  creditors,  of  the  refusai  of 
that  situation  a  fortnight  before  the  issuing  of  the  capiai*, 
and  of  tlie  "  hearsay  "  testimony  upon  which  rlaintifi's  proof 
of  this  fact  solely  rests,  renders  it  unsusceptible  of  a  moments 
argument. 

MoNK,J.  :  PlaintifTs  grounds  for  alleging  that  Défendant 
had  secreted  his  estate,  at  most  aniount  to  fraudulent  préfé- 
rences. In  consultation  with  my  brother  judges,  we  are  uiia- 
nimous  in  opinion,  that  fraudulent  préférences  do  not  consti- 
tute "  sécrétion  "  ;  and,  therefore,  a  capùts  would  not  lie  upon 
thèse  grounds.  But,  upon  the  point  of  Defendant's  intention  to 
abscond,  I  am  of  opinion  that  the  circuinstances  disclosed,  by 
this  case,  warrant  the  belief  that  PlaintifF  had  sufficient  rea- 
son  for  believing  that  Défendant  was  about  to  abscond.  De- 
fendant  has  himself  proved  his  intention  to  go  to  Boston,  and 
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tho  frundulont  préférences  he  haa  shown  to  liis  other  creditors, 
un<l  liia  troatmeiifc  of  Plaintiff  a  ugcnt  whon  ho  ciilled  upoii 
hitn  to  inako  an  assignninnt,  l»y  bîllinw  liitn  notto  bother  liitn, 
were  circuinatanccs  aufficiently  atron^  to  ahow  that  lus  intc  :- 
tion  waa  to  defrand  Plaiutirt'.  Pétition  rejected  with  coats. 
(4  /.,  p.  48.) 

PoiMiAM,  for  Petit'     er. 

Stuart,  Conn.sel  for  Petitionor. 

Cahter,  for  Plaintiff. 


ACTION  P0SBEB80IRE.-P0SSE8SI0N. 

Sui'KUioR  Court,  Sherbrooke,  27th  January,  1854. 
Coram  Day,  J.,  Short,  J.,  Caron,  J. 
Elwin  vs.  Royston. 

Ileld:  That  possession  of  a  parcel  nf  Innd  acquired  fora  millsite,  and 
once  formally  delivered,  is  net  lest,  and  an  adverse  possession  is  not 
acqnired,  by  «uch  parcel  of  land's  not  being  scparated  from  the  fiirni 
froin  which  it  is  taken,  and  that  a  troy.hle  in  the  possession  dates  froin 
the  time  it  is  sougbt  to  appropriale  it  to  siich  pnrpose,  as  wonid  deprivo 
tlio  purchaser  of  iising  it  for  tlie  piirixjses  for  whioh  it  was  acquired. 

Thia  waa  an  action  en  réintigrande,  by  Plaintiff,  to  bo 
reinbtated  in  the  poaaeaaion  of  a  parcel  of  land,  three  acrea,  for 
a  mill  aite,  which  had  boen  acquired  by  him  of  one  Reed,  aotne 
eighteen  yeara  prior  to  the  alleged  troubles,  and  which  had 
been  delivered  to  Plaintiff,  by  Reed  marking  certain  trees  in- 
cloaing  it.  The  parcel  of  land  had  nover  been  separated  from 
Reed's  farm,  and  his  cattle  had  pastured  upon  it,  in  common 
with  the  rest  of  his  paature,  for  eighteen  years.  Plaintiff,  ha- 
ving  another  mill  aite  on  the  aame  atream  upon  which  a  niill 
waa  erected,  purchased  thia  mill  privilège  to  prevent  a  rival 
mill  being  built  thereon.  Plaintiff  had  never  paid  a  balance 
of  tho  purchase  money  for  said  mill  aite,  and  Reed  regarding 
himaeli  in  poaaeaaion  of  it,  conveyed  it  to  Défendant  Royston, 
who  commenced  to  build  a  dam  and  orect  a  mill  thereon, 
Plaintiff,  aaauming  thia  act  to  be  a  trouble  of  hia  possession, 
instituted  thia  action  to  havo  the  possession  restored  to  him. 

Caron,  J.  :  This  is  an  action  en  réintégrande,  with  the 
ordinary  conclusions,  for  the  recovory  of  three  acres  of  land, 
including  mill  privilège.  Défendant  dénies  Plaintiffs  possession 
of  a  year  and  a  day,  and  set  up  no  right  of  possession  himself. 
The  points  for  Plaintiff  to  establish,  are  :  Ist,  his  possession  of  a 
year  and  a  day  ;  2n(l,  the  possession  of  Défendant.  To  establish 
possoaaion,  Plaintiff  produces  title  from  one  Reed,  pasaed  some 
nineteen  years  ago,  and  proves  that,  when  said  deed  was  passed, 
Reed  gave  Plaintiff  possession,  by  spotting  some  trees  to  dénote 
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tlic  lino.  Tho  land  woh  btnipht  for  n  mill  privilège,  and  IMaintiff 
iitîvor  fonce»!  it  ont  from  lltied's  lot.  It  has  sinco  rtMnainetl 
witliont  PlaintifT»  ever  l\aving  ^iven  up  possesnion.  Roed 
iiiflicates  that  he  so  viewed  the  matter  l)y  protosting  Elwin, 
l'iaintiff,  after  the  institution  of  thiH  action  for  non  per'^or- 
iimnco  of  conditions  of  sale.  The  court  consider  that  Plaintiff 
JDid  ail  tho  possession  of  theao  three  acres,  of  which  the  nature 
of  the  property  waa  susceptible.  Aa  he  acquired  it  for  a  mill 
privilc^'o,  so  lon^f  as  he  was  not  troubled  in  pos-session  of  its 
î»(Miig  inclosed  in  Reed's  land,  and  lus  cattle  being  allowed  to 
nui  upon  it,  cannot  be  reganled  as  an  ailverae  possession  by 
Uccd.  Tho  évidence  of  Phiintift'  .substantiates  the  fact  that 
l'iaintiff  htus  been  reputed  the  owner  of  sai<l  thi'ce  acres  and 
privilège,  and  of  his  having  done  several  act  of  possession,  at 
(litlerent  tiines  and  recently.  The  court  consider  that  Défendant 
t(jok  possession  of  it,  to  build  a  dam,  tho  very  purpose  for 
which  Plaintiff  acquired  it.  Judgment  go  for  Plaintiff,  to 
deliver  up  tho  land,and  pay  nominal  damages, tvventy  shillings 
(4  /.,  p.  53.) 

J.  S.  Sanborn,  for  Plaintiïr. 

W.  Brooke,  for  Défendant. 

VV.  G.  Mack,  Counsel  for  Défendant. 


ATTORNET  AO  UTEH. 

SuPERioR  Court,  Montréal,  31  st  October,  1850. 
Coram  Smith,  J. 
O'CoNNELL  vs.  Corporation  of  Montréal. 

IfeUl  :  That  the  attorney  in  a  cause  is  dominun  /t//j»,  ami  caiinot  l)e 
iiiterfered  with  or  oontrolled  by  any  understHndinjr  or  arrangement  en- 
tered  into  with  his  own  client  by  the  opposite  pait.y  or  his  attrney 
witiiout  his  sanction. 

Smith,  J.  :  Plaintiff  had  been  foreclosed  from  adducing 
évidence,  and  the  cause  was  now  inscribed  for  hcaring  on  the 
inerits  by  Défendants.  A  motion,  hovvcver,  was  made  by 
Plaintiff  to  set  asido  the  inscription  and  foreclosure,  and  to  be 
allowed  to  re-open  the  enquête,  on  the  grounds  stated  in  an 
atlidavit  of  his  counaol  produced  with  the  motion.  The  grounds 
were  thèse  :  that,  before  the  closing  of  Plaintiff's  enquête,  he, 
the  learned  counsel,  had  an  underatanding  with  the  mayor,  aa 
representing  Défendants,  that  ail  proceedings  in  the  cause 
should  be  suspended  for  a  time,  with  a  view  to  an  amicable 
»ettlement,  if  possible,  of  the  matters  in  dispute  ;  that,  acting 
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upon  tliis  wnderstanciin^,  PlaintifTs  couiisel  did  not  atttMid  tlio 
enquête  ;  tluit  he  was,  in  fact,  ignorant  of  any  further  procee»]- 
ings  V)eing  taken,  until  he  was  served  with  a  notice  of  inscrip- 
tion for  hearing  on  the  nierits  ;  and  that  he  th^n  <liscovered 
that  Plaintitr.s  enqii''ie  had  been  declared  closed  in  his  absence 
on  the  applicati«»n  of  Defendant's  connsel.  The  question  is  only 
important  in  so  far  as  it  touches  the  point  »vhether  a  part}'  to 
a  cause,  or  liis  counsel,  can  make  an  arrangement  with  tlie 
other  party  when  the  latter  is  also  repre  îented  >)y  a  counsel 
without  sanction  of  the  latter,  and  in  sucli  a  manner  as  to  sto[), 
or  control  the  proceedings.  Of  course,  as  regards  the  debt,  or 
other  subject  matter  in  dispute,  the  parties  n\ay  make  what 
agreement  they  please.  The  point  now  to  be  considered  is  only 
as  to  the  proceedings  in  the  cause.  In  his  honor's  opinion, 
such  an  arrangement,  or  agreement,  was  not  binding  on  coun- 
sel. It  would  be  most  inconvénient  and  irregular.  The  attorney 
is  the  dominufi  litin  ;  he  cannot  be  interfered  with  in  the 
management  of  a  cause  by  any  outside  arrangement.  Under 
thèse  circumstances,  the  court  cannot  recognize  the  undei-stand- 
ing  referred  to  by  Plaintif!' and  the  présent  application  must 
accordingly  be  rejected.  The  Plaintitt'a  counsel  called  His 
Honor's  attenticm  to  the  endorsement  on  the  notice  of  inscrip- 
tion, in  which  sonie  error  occurred  in  the  uame  of  one  of  the 
pai'ties,  and  contended  that  the  cause  had  consequently  not 
been  reguiarly  inscribed,  and  that  judgment  could  not  now 
be  pronounced.  His  Honor  said  in  reply  that  there  were  sonii' 
irregularities  in  a  record,  of  which  the  court  was  bound  to 
take  cognizance,  w^hether  pointed  outor  not.  There  were  others 
of  a  more  trifling  kind,  and  tins  was  one  of"  them,  which  must 
hii  nuide  the  subject  of  a  spécial  motion,  or,  otherwise,  brought 
speci.ally  under  the  notice  of  the  court.  They  were  covered  by 
silence.  Action  dismissed  for  want  of  proot'.  (4  J.,  p.  5(5,  et  10 
i).  T.  B.  a,  p.  19.) 

B.  Devlin,  for  Plaintifï. 

J.  Pai'IN,  for  Défendants. 


AS8URANCE.-TRANSP0RT. 

SuPERiou  Court,  Montréal,  3Ist  October,  185!). 
Beforc  Smith,  Justice. 
Mathewson  vs.  The  Western  Assurance  Co. 


M  vend  à  L  un  terrain,  en  consitlériitiun  <l'une  rente  constitu^'o  de 
£00,  payablo  annuellement,  un  cupilul de  £1000,  l'acquéreur  s'obligeaiit, 
par  son  acte  (racquisition,  d'ériger  des  bAtisses  Hur  le  terrain  etd'assurer 
Ic  tout  au  montant  de  £400,  comme  sûreté  collatérale. 


^ 
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Le  Demandeur  auquel  la  dette  est  transportée  assure  lesbfttisses  ainsi 
érigt'es,  au  montant  de  JC4()0,  pour  couvrir  le  constitut,  et,  pendant  que 
lii  police  est  en  force,  les  bâtisses  sont  détruite»  par  le  feu,  mais  recons- 
truites et  rétablies  A  leur  conditioi.  et  valeur  primitive  par  l'acquéreur 
L,  avant  l'institution  de  l'action. 

Jugé:  1"  Sur  action,  par  l'assuré,  sur  la  police,  pour  recouvrement  de 
l'assurance,  (nie  l'assure  avait  la  même  garantie  pour  le  paiement  du 
constitut  qu'il  avait  avant  l'incendie,  et  qu'il  n'y  avait  eu  aucune  perte 
on  raison  de  laquelle  une  action  pût  être  maintenue. 

2"  Que  le  principe  qu'un  contrat  d'assurance  est  un  contrat  d'indem- 
nité, était  applicable  à  l'espèce,  et,  par  conséquent,  une  délense  à  l'ac- 
tion, nulle  perte  ayant  été  souflerte. 

t 

The  PlaintiflTs  déclaration  set  up  a  sale,  before  notariés,  of 
the  8th  November,  1844,  by  John  Mathewson  and  wife  to 
Calvin  P.  Ladd,  of  a  lot  of  land  in  Griffintown,  city  of  Mon- 
tréal, in  considération  of  a  constituted  rent  of  £60,  payable 
annually,  on  a  capital  of  £1000.  The  purchaser,  by  the  deed, 
uiulertook  to  erect  substantial  buildings  on  the  lot,  of  the  value 
of  £400,  and  to  cause  the  same  to  be  insured  to  their  value, 
and  to  transt'er  the  policy  to  the  vendors,  as  collatéral  security, 
and  to  keep  the  same  insured.  This  debt  was  transferred  to 
Plaintiff,  and,  afterwards,  on  the  17th  March,  1853,  an  assu- 
rance for  a  year  was  effected  by  Plaintiff',  in  Défendants'  office, 
for  £400,  on  the  buildings  known  as  "  The  Montréal  and  City 
Foundry,"  erected  on  the  lot,  the  insurance  being  declared  in 
the  policy  as  "  effected  tocover  &conMitut  held  by  the  assured, 
"  on  the  property  described,  as  security  for  the  payaient  of 
'•  the  land."  On  the  15tii  June,  1853,  the  preniises  were  con- 
suiiied  by  lire,  and  the  action  was  broughton  the  21st  October, 
1(S53.  The  Défendant  pleaded  "  that  the  preinises  had  been 
"  rebuilt  by  Calvin  P.  Ladd,  and  were  of  the  same  or  greater 
"  value  than  at  the  time  when  the  same  were  burnt,  and  that 
"  such  building  was  effected  and  completed  before  the  institu- 
'•  tion  of  the  présent  action  ;  and  that  Plaintiff  had  suffered  no 
'•  loss,  but  was  completely  indenniified  by  the  reeditication  of 
"  the  buildings,  at  a  period  antécédent  to  the  présent  suit." 

Smith,  Justice  :  Tiie  only  point  to  be  determined  was  whe- 
tlier  Défendants  were  bound  to  pay  the  amount  of  the  insu- 
rance, notwithstanding  the  buildings  had  been  r*»stored  to 
their  original  condition  before  the  institution  of  the  action.  It 
would  be  difficult  to  find  a  case  piecisely  analogous  ;  but  the 
fundamental  principle,  in  cases  of  insurance,  was  that  the  con- 
tract  was  one  of  indemnity  ;  that  th^re  could  be  no  recovery, 
unless  there  had  l>een  a  loss.  Was  there  a  loss  sustained  hère  ? 
If  not,  tiiere  could  be  no  recovery.  In  cases  of  Marine  Insu- 
rance, it  was  held,  in  England  and  in  the  United  States,  t'  it 
to  ontitle  the  insured  to  recover,  the  loss  must  be  complète, 
inust  exist  at  the  time  of  the  action,  and  that,  if  by  a  change 
of  circumstances,  it  turned  out  that  no  loss  was  sr.stfl,iued,  the 
TOME  VIII.  7 
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policy  afforded  no  remecly.  He  would  refer  to  the  case  of  Ha- 
milton  va.  Mendes,  2  Burr,  p.  1198,  where  a  vessel  was  cap- 
tured,  on  the  6th  May,  1760,  the  loss  being  then  complète,  but 
was  recaptured,  on  the  23rd  May,  and  brought  into  the  port 
of  London,  on  the  19th  August,  On  the  26th  June,  an  abandon- 
ment  was  made,  and  the  question,  in  the  case,  as  reserved,  was 
whether  Plaintitf,  on  the  26th  June,  had  the  right  to  abandon 
and  claim  as  for  a  total  loss.  The  court  heltl  that  Plaintiff 
could  only  recover  an  indemnity,  according  to  the  nature  of 
his  case,  at  the  time  of  action  brought,  or,  at  most,  at  the  time 
of  his  offer  to  abandon  ;  without,  however,  deciding  how  it 
would  be  in  case  Plaintiff  had  been  restored  to  safety  between 
the  ofFer  to  abandon  and  the  action  brought.  So,  in  the  case  of 
Life  Insurance,  he  would  refer  to  the  case  of  Godsalt  vs.  Jiol- 
dera  et  al.,  directors  of  the  Pélican  Insurance  Co.,  quoted  in 
Smith's  leading  cases.  In  that  case,  Plaintiff',  a  coach  maker, 
had  insurance  on  the  life  of  Mi*.  Pitt  for  £500.  Mr.  Pitt  dieil 
on  the  23rd  February,  1806,  and  PlaintifTs  claim  was  pai<l  by 
Pitt's  executors,  in  March  following,  out  of  monies  grauted  by 
parliament,  for  the  purpose  of  paying  Pitt's  debts.  The  action 
was  served  in  June,  and  it  was  there  held  that  the  interest  of 
the  insuring  creditor  depended  on  Mr.  Pitt's  life  rendering  pay- 
ment  of  the  debt  more  probable,  and,  on  the  probability  of  loss 
resulting  from  his  death  ;  and  that  the  supposed  damnificatiou 
or  loss  resulting  from  his  death  had  been  whoUy  obviateù  by 
the  payment,  and  the  foundation  of  the  action  therefore  fail- 
ed.  Lord  Ellenborough,  in  thic  case,  quoting  the  language  of 
lord  Manstield,  in  the  case  of  Hamilton  vs.  Mendes,  said  :  "  It 
is  a  contradiction  in  term.s  to  "  bring  an  action  for  indemnity, 
"  where,  upun  the  whole  event,  no  damage  bas  been  sus- 
"  tained"  He  would  refer  also  to  Parson's  Mer.  Law,  p.  509. 
Where,  in  référence  to  an  insurance  against  lire,  it  is  said  : 
"  The  mortgagee  bas  an  interest  only  equal  to  his  debt,  and 
"  founded  upon  it  ;  and,  if  the  debt  be  paid,  the  interest  ceases, 
"  and  the  policy  is  discharged  ;  and  he  can  recover  no  more 
"  than  the  amount  of  his  debt.  And,  if  a  bouse,  insured  by  a 
"  mortgagee,  was  daraaged  by  fire,  even  considerably,  or  per- 
"  haps  destroyed,  it  might  be  doubted,  on  what  we  should 
•'  think  good  grounds,  whether  he  could  recover,  if  it  wert; 
"  proved  that  theremaining  value  of  the  premises  mortgaged 
"  was  certainly  more  than  sufïicient  to  secure  his  debt,  and  ail 
"  reasonably  possible  interest,  costs  and  charges."  And,  in  a 
case  reported  in  the  foot-note,  Gibson,  J.,  said  :  "  Notwith- 
"  standing  the  form  of  the  contract,  therefore,  a  mortgagee  in- 
"  sures,  whether  generally  or  specially,  not  the  ultimate  safety 
"  of  the  whole  of  the  property,  but  only  so  nmch  of  it  as  niay 
"  be  enough  to  satisfy  his  mortgage.  It  is  not  the  spécifie  pro- 
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"  pcrty  that  is  insured,  but  its  capacity  to  pay  the  mortgag  i 
"  debt.  In  effect,  the  security  is  insured."  In  the  case  now  be- 
fore  the  court,  the  premises  were  restored  to  their  original 
condition.  The  building  must  be  liable  for  the  debt  oi  th<; 
bailleur  de  fonds,  on  the  principle  that  œdijicium  cedet  solo. 
Another  question  niight  be  raised  hère,  whether  the  company 
if  they  paid  Plaintiff,  would  hâve  the  right  to  a  subrogation 
in  Plaintiff  s  rights,  and  could  fall  back  upon  Lbdd  ?  Ladd 
might  contend  that  he  was  not  liable  for  the  £400,  but  only 
to  pay  the  £60  per  annum,  aceording  to  the  terms  of  his  deed. 
He  nierely  threw  out  this,  but  the  judgment  would  rest  on 
the  fact  that  there  being  no  loss  at  the  tiine  of  the  institution 
of  the  action,  there  could  be  no  recovery.  The  principles  he 
would  lay  down  in  the  case  were  the  following:  1"  That  the 
contract  of  insurance,  being  a  contract  of  indemnity,  it  is  the 
actuul  loss  alone  which  can  be  the  basis  of  compensation  un- 
dor  the  contract,  and  this  loss  must  be  determined  by  the  ac- 
tual  stale  of  the  case  at  the  time  of  action  brought  ;  2*^  the 
insurance,  in  the  case  of  a  mortgagee  insuring  the  house,  or 
corpus  on  which  the  mortgage  rest,  and  in  the  possession  of 
the  niortgager,  as  the  owner  thereof,  at  the  time  of  effecting 
the  insurance  is  a  spécial  insurance  of  the  interest  of  the 
mortgagee  in  the  thing  insured,  and  limited  to  the  interest 
speciHed  in  the  policy  itself  ;  3*^  the  spécial  interest  thus  in- 
sured by  the  mortgagee  is  not  the  safety  of  the  whole  proper- 
ty  insured,  but  only  so  much  of  it  as  may  be  necessary  to 
cover  his  mortgage  debt  ;  4"  that,  in  the  présent  instance,  the 
constitut  which  was  insured,  to  the  extent  of  £400,  on  the 
buildings  erected  on  the  land  sold,  as  a  security  for  the  pay- 
aient of  ihe  constitut,  isamply  covered  and  protected  by  the 
value  of  the  buildings  erected  by  the  debtor  of  tlie  constitut 
on  the  land,  after  the  tire  had  occurred  and  before  action 
brought  ;  that  the  security  of  Plaintiff  is  not  in  any  way  im- 
paired  or  disminished  and,  consequently,  no  loss  has  in  fact 
been  sustained. 

JuDOMENT  :  "  Considering  that  PlaintifF  hath  failed  to  esta- 
"  blish  any  right  in  law  to  hâve  and  maintain  the  conclusions 
"  of  his  action  ;  and,  further,  considering  that  Défendants  hâve 
"  fully  established  that  the  insurance  eflTected  by  John  Ma- 
"  thewson,  the  cédant  of  Plaintiff,  under  the  policies  of  insu- 
"  rance  set  forth  in  l'iaiutiffs  action,  on  the  buildings  des- 
"  cribed  in  said  policies,  was  effected  to  cover  a  droit  de  cons- 
"  titut,  which  had  been  created  in  favour  of  John  Mathewson 
"  and  his  wife,  by  Calvin  P.  Ladd,  and  for  the  security  of 
"  which  constitut  Ladd  undertaken  to  build  and  erect  on  the 
"  said  lot  of  land  ;  and,  further,  considering  that  the  insurance 
"  was  a  spécial  insurance  limited  to  the  sum  of  four  huudred 
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pounds  by  John  Mathewson  and  wife  in  the  policies  ;  and, 
ïurther,  considering  that,  after  the  tire  and  the  destruction 
of  the  house,  and,  before  the  institution  of  this  action,  the 
iiouse  insured  had  beenrebuilt  by  Calvin  P.  Ladd,  the  del^t- 
or  of  the  conatitut,  and  that,  thereby,  the  house  or  corpus 
insured  for  the  security  of  the  said  coiiHtitut  had  been  res- 
tored  and  replaced  ;  and,  further,  considering  the  Plaintiff, 
as  repre|enting  John  Mathewson  and  wife,  has  now  the  saine 
security  for  the  payinent  of  said  conatitut  which  he  had  be- 
fore the  tire  occurred,  and  that,  thereby,  no  loss  has  been 
suffered  by  Plaintiff,  by  reason  of  whicii  any  action  can  lie 
under  the  provisions  of  the  policies  of  insurance  ;  and,  fur- 
ther, considering  that  the  contract  of  insurance  is  a  contract 
of  indemnity,  and  can  only  be  enforced  to  cover  a  loss  ac- 
tually  sustained,  the  court  doth  raaintain  the  exception  and 
doth  dismiss  this  action."  (10  D.  T.  B.  G.,  p.  8,  et  4  /.,  p.  57.) 

Rose  and  Ritchie,  for  Plaintiff. 

H.  Stuart,  for  Défendant.  ^ 


JUfUDICnON.-QUO-WARRAHTO. 

SuPERiOR  Court,  Montréal,  31st  October,  1859. 
Before  Smith  and  Badgley,  Justices,  In  vacation. 
Adams  and  Duhamel. 


L'acte  de  1849, 12  Vict.,  cap.  41,  sec.  1,  décrète  que  "  quand  il  arri- 
vera qu'aucune  personne  usurpera  ou  s'emparera  illégalement 
d'aucunes  charges  publiques  ou  d'aucunes  franchises,  dans  'cette 
partie  de  la  Province,  ci-devant  la  province  dti  Bas-Canada,  ou  d'au- 
cunes charges  dans  aucune  corporation  ou  corpn  public,  ou  dans  aucun 

bureau, il  sera   loisible  à  la  Cour  îSupérieure  siégeant  dans  le 

district  dans  lequel  cette  usurpation  ou  possession  illégale  aura  eu 
lieu,  ou  à  deux  juges  ou  plus  de  telle  cour,  en  vacance,  sur  une  décla- 
ration ou  requête  libellée, accompagnée  d'aftidavits alléguant 

d'ordonner  l'émanation  d'un  writ,  commandant  que  la  personne 

dont  on  se  plaint  ainsi  soit  assignée  à  comparaître  devant  la  dite 
cour  ou  les  dits  juges  jDour  répondre  à  la  dite  déclaration  ou  requête." 
L'acte  de  1861,  14  et  15  Vie,  cap.  128,  sec.  27,  décrète  :  "  Que  pour 
faciliter  la  décision  des  cas  dans  lesquels  le  droit  de  toute  personne  à 
remplir  et  exercer  aucune  charge,  dans  la  corporation  de  la  dite  cité, 
pourra  être  mis  en  question,  la  Cour  Supérieure  du  district  de 
Montréal,  siégeant  en  terme,  ou  à  ses  séances  hebdomadaires,  pour 
prendre  connaissance  des  procès  et  actions  en  matière  civile,  sur  la 
requête  libellée  d'un  citoyen  de  la  dite  cité,  habile  à  voter  à  l'élection 
de  conseiller  pour  quelqu'un  des  (quartiers  d'icelle,  appuyé  sur  affi- 

davit se  plaignant aara  plein  pouvoir  et  autorite  d'ordonner  à 

la  personne  contre  laquelle  plainte  sera  ainsi  portée,de  comparaître 
devant  telle  cour,  et  de  faire  voir  en  vertu  de  quelle  autorité  elle 
exerce  ou  prétend  exercer  la  dite  charge." 
Une  requête  fut  présentée  à  deux  des  juges  de  la  Cour  Supérieure 
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pour  le  Bas-Canada,  siégeant  dans  et  pour  le  district  de  Montréal,  en 
vacance,  en  vertu  de  l'acte  premièrement  cité,  sur  laquelle  requête 
rt'nianation  d'un  writ  contre  le  Défendeur  en  sa  qualité  de  conseiller 
pour  la  cité  de  Montréal  fut  ordonnée. 

Jugé  :  Sur  exception  à  la  forme,  que  les  juges  auxquels  l'exception 
fut  soumise  au  mérite,  n'avaient  aucune  juridiction  sur  les  matières 
qui  faisaient  le  sujet  de  la  requête. 

This  wds  a  pétition  presented  in  vacation  to  two  of  the 
justices  of  tiie  Superior  Court,  at  Montréal,  in  chambers,  sup- 
porte<l  by  affidavit,  and  an  order  was  made  by  Smith  and 
MoNDELET,  Justices,  for  a  writ  of  summons  to  issue.  The  péti- 
tion pniyed  "  that  the  Respondent  be  declared  guiity  of 
"  usurping  and  unlawfully  holding  the  office  of  councillor  of 
"  St.  Mary's  ward,  in  the  city  of  Montréal,  and  that  he  be 
"  ousted  and  excluded  from  the  office,  and  that  Austin  Adams 
"  be  declared  to  hâve  been  and  to  be  rightfuUy  entitled  to  the 
"  office  ;  and  that  the  corporation  and  council  of  the  city 
"  be  ordered  to  admit  the  Petitioner  to  said  office,  &c."  The 
grounds  alleged  in  support  of  the  pétition  were  to  the  effect 
that  Petitioner  had  the  lorgest  nuniber  of  légal  votes,  and 
that  Respondent  was  not  a  résident  houfe-holder  qualified  as 
required  by  the  act.  The  Respondent  filed  an  exception  à  la 
forme  on  several  grounds,  namely  :  1"  that  "  the  pétition 
"  should,  by  law,  be  in  the  form  of  an  information  to  the 
"  Superior  Court  ;  2*^  that  the  pétition  was  wx'ongly 
"  addressed  to  any  two  or  more  justices  of  Her  Majesty, 
"  Superior  Court  sitting  in  and  for  the  district  of  Montréal  ; 
"  3^'  that  the  pétition  was  not  presented  to  the  Superior 
"  Court,  at  any  time,  during  the  sitting  of  the  court." 

Carter,  for  Respondent,  urged  that  the  pétition  was 
brought  under  the  prérogative  act  12  Vict,  cap.  41,  sec.  1, 
instead  of  under  the  statute  14  and  15  Vict.,  cap.  128,  sect.  27  ; 
that,  under  the  latter  statute,  which  consolidâtes  the  provi- 
sions of  the  ordinances  incorporating  the  city  of  Montréal, 
such  pétition,  in  respect  of  the  élection  of  persons  holding 
offices  in  the  city  corporation,  can  alone  be  brought  before 
the  Superior  Court,  in  term,  the  weekly  sessions  referred  to 
in  that  act  having  been  abolished.  (1) 

RoBEUTSON,  contended  that  the  latter  statute  <lid  not 
repeal  the  prérogative  act,  but  gave  an  additional  mode  of 
reniedy  to  facilitate  the  décision  of  cases  relative  to  the  city 
corporation.  (2)  That  when  such  additional  remedy  was  given, 
the  recourse  might  be  had  under  either  act.  That,  moreover, 

(1)  12th  Vict.,  cap.  41,  sec.  1  ;  Uthand  15tliVict.,  cap.  128,  sec.  27. 

(2)  Dwarris,  on  Statute.M,  p.  R32.  "  It  la  a  gênerai  rule  that  subséquent 
"  sttitutHs  which  add  uccuniulative  penalties  and  institute  new  nicthoils  of 
"  pt'ocecdiag,  do  not  repeal  former  penalties  and  niethods  of  proceediug  or- 
"  iluined  by  preceding  atatutes,  without  négative  worda." 
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thcre  could  be  no  repeal  of  a  statute  by  implication,  tliero 
being  no  repugnancy  and  no  repealing  words. 

The  hearing,  on  the  exception,  was  had  before  Smith  and 
MoNDELET,  Justices,  on  the  IS***  April,  1859,  but  it  was  inti- 
mated  to  Counsel  that  some  différence  of  opinion  existed 
between  the  judges  as  to  what  judgment  should  be  rendered, 
and  the  case  was  submitted  to  Smith  and  Badgley,  Justices, 
and  the  following  juûgment  was  rendered  :  "  The  judges 
''  before  whom  the  présent  requête  libellée  has  been  submitted 
"  for  adjudication,  on  the  merits  of  the  exception  à  la  forme 
"  declared  that  they,  as  judges  in  vacation,  hâve  no  jurisdic- 
'*  tion  on  the  subject  matter  of  this  pétition,  and  proceedings 
"  had  therein,  and  do  therefore  maintain  the  exception  à  la 
"forme."  (1)  (10  D.  T.  B.  G.,  p.  14.) 

Robertson,  a.  and  W.,  for  Petitioner. 

Carter,  E.,  for  Défendant. 


IMMEUBLES.— FUHIERS. 

Queen's  Bench,  Appeal  Side,  Montréal,  Ist  December,  1859. 

Before  Sir  L.  H.  LaFontaine,  Bart.,  Chief  Justice,  Aylwin, 
Du  VAL,  Meredith  and  Mondelet,  Justices. 

Wyman,  Appellant,  and  Edson,  Respondent. 

Jugé  :  1"  Que  les  fumiers  sur  une  terre,  lors  de  la  vente  de  telle  terre, 
deviennent  la  propriété  de  l'acquéreur. 

2°  Que  les  fumiers  faits  subséquemment  deviennent  aussi  la  propriété 
de  l'acquéreur,  le  vendeur  ne  se  justifiant  soit  par  titre  ou  autrement, 
mais  plaidant  seulement  par  dénégation  à  une  action  pour  le  recouvre- 
ment de  dommages  résultant  de  l'enlèvement  des  fumiers  sans  la 
permission  de  l'acquéreur.    (2) 

This  was  an  appeal  from  a  judgment  rendered  in  the  Circuit 
Court, Stanstead,district  of  St.  Francis.  The  action  was  brought 
to  recover  £50  damages  alleged  to  hâve  been  suffered  by 
Appellant,  by  reason  of  Respondent  having  removed  a  quan- 
tity  of  manure  from  the  farra  sold  by  him  to  Appellant, 
by  deed  of  the  26th  October,  1856.  Part  of  the  manure 
80  removed  was  on  the  premises  at  the  time  of  the  sale, 

(1)  In  the  cause  n*  2634,  Lynch  vs.  Papin,  an  ordcr  was  given  in  vacation, 
lOth  January,  1854  (Day  and  Smith,  Justices),  for  a  aummons  returnable  on 
the  23rd  January,  and  by  judgment  of  the  31st  October,  1854,  Smith,  Van- 
FELSON  and  Mondelet,  Justices,  the  Défendant  was  ousted  on  the  sfinie 
ground  as  that  set  up  in  the  présent  case,  viz. ,  that  he  was  not  a  résident 
housoholder.   (4  R.  J.  R.  Q.,p.  89.) 

(2)  V.  ait.  379  C.  C. 
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and  part  was  new  inanure  niade  snbsequently,  the  vendor 
Imving  remained  in  possession  with  the  consent  of  Appellant. 
The  plea  amounted  to  a  gênerai  déniai.  By  the  judgment 
appealed  from,  rendered  by  ShoRT,  Justice,  the  4th  May, 
1859,  the  action,  so  far  as  it  related  to  the  manure,  was  dis- 
missed.  The.grounds  nrcred  by  the  Appellant  were  :  l*' that 
the  inanure  passed  with  the  land  ;  2**  that  the  new  manure 
helonged  to  the  farm  par  destination.  (1) 

Judgment  :  1.  "  Seeing  that,  by  law,  the  right  of  property 
"  in  the  inanure  lying  upon  the  lot  of  land  in  question,  sold 
"  by  Respondent  to  Appellant,  passed  to  Appellant  by  the  sale  ; 
"  2.  seeing  that  Respondent  set  up  no  adverse  title  in  himself, 
"  oither  to  the  manure  so  lying  upon  the  land,  or  to  that 
'  made  subsequently  thereto  upon  the  said  land,  during  the 
"  occupation  thereof  by  Respondent,  and  no  justification  for 
"  the  removal  of  the  same,  and  instead  of  setting  up  an  excep- 
"  tion,  lie  pleaded  a  gênerai  dénégation  ;  3.  seeing  that  the 
"  weight  of  évidence  is  in  favor  of  Appellant,  and  that  a  liabi- 
"  lity  on  the  part  of  Respondent  to  leave  said  manure  upon 
"  the  land,  is  established,  as  an  équivalent  for  the  gratuitous 
"  enjoynient  of  the  same,  had  by  Respondent  subsequently  to 
"  the  sale  ;  4.  seeing  that  the  value  of  said  manure  may,  from 
"  the  teatimony  adduced,  be  estimated  at  the  sum  of  ten  pounds 
"  and  that,  therefore,  in  dismissing  so  much  of  the  demand  of 
"  Appellant  as  relates  to  said  manure,  there  is  error,  &c." 
Judgment  for  £10  7  6.  (10  D,  T.  B.  G.,  p.  17.) 

Sanborn  and  Brooks,  for  Appellant. 

Johnson,  Q.  C,  for  Respondent. 


Queen's  Bench,  In  Appeal,  Montréal,  7th  December.  1859. 
OsGOOD,  Appellant,  and  Kellam,  Respondent. 


Le  Demandeur  porta  une  action  pétitoire  contre  le  Défendeur,  pour 
recouvrer  la  possession  d'un  lot  de  terre  acquis  par  lui,  par  acte  du 
21  janvier  1856  ;  il  n'était  allégué  aucun  autre  titre  dans  sa  déclara- 
tion. 

Le  Défendeur  plaida,  sans  alléguer  aucun  titre,  qu'antérieurement  à 
la  date  du  titre  du  Demandeur,  il  avait  été  en  possession  du  lot,  comme 
propriétaire,  pendant  plus  de  dix  ans. 

Il  fut  permis  au  Demandeur  de  produire  une  réponse  spéciale,  dans 
laquelle  il  alléguait  des  titres  antérieurs  ;  le  Défendeur  objecta  et  se 
plaignit  du  jugement  interlocutoire  permettant  la  production  de  cette 
ri^ponse  spéciale,  comme  étant  de  fait  une  nouvelle  action,  à  laquelle 
son  plaidoyer  ne  pouvait  s'appliquer,  et  aussi  du  jugement  interlocu- 
toire mettant  de  côté  la  clôture  de  l'enquête  du  Demandeur. 


(  1  )  Merlin,  Répertoire,  vo  Fumier»  ;    Guyot,   Répertoire,    vo    Fumiers  ; 
Troplong,  Louage,  n"«  666,  780,  782,  1232  ;  Pothier,  Lovarje,  190. 
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Jugé  :  Que  l'action  du  Demandeur  devait  éti-e  renvoyée,  les  parties 
mises  hors  de  conr  dos  à  dos,  cliacune  d'elles  payant  ses  propres  frais, 
dans  les  deux  tribunaux,  pour  les  raisons  suivantes. 

1"  Parce  que  le  Demandeur  avait  failli  d'établir  par  témoignages,  8on 
titre  de  propriété  tel  qu'allégué  par  lui  dans  sa  di'ciaration,  et  parce  que 
ses  droits  résultaient  d'une  possession  et  de  titres  antérieurs  à  ceux 
allégués  par  lui. 

2"  Parce  que  la  défense,  ou  exception,  plaidée  par  le  Défendeur  était 
irrégulière  et  insuffisante  en  droit,  comme  n'alléguant  pas  sutlisaniment 
un  titre  à  rencontre  de  celui  du  Demandeur. 

3"  Parce  que  l'issue  jointe  entre  les  parties  était  irréguliôre,  et  l'on 
aurait  pas  dû  leur  permettre  de  procéder  à  l'enquête,  et  parce  que  la 
preuve  produite  ne  cadrait  pas  avec  les  plaidoyers. 

The  action  of  Respondent,  brought  by  him  in  the  Circuit 
Court  of  the  district  of  Saint-Francis,  was  to  recover  posses- 
sion of  a  lot  of  land,  in  the  township  of  Compton.  The  action 
was  based  upon  a  deed  of  sale  froni  Luke  Wadleigh  to  Res- 
pondent, of  the  21st  January,  1856.  The  déclaration  set  forth 
this  deed  and  that,  at  the  time  of  its  exécution,  Wadleigh 
was  the  proprietor  and  in  possession  of  the  land  ;  it  further 
set  forth  the  illégal  occupation  of  Défendant.  The  Défendant 
after  denying  the  proprietorship  and  possession  of  Plaintiff 
and  the  validity  of  his  title  alleged  that,  at  and  prior  to  the 
date  of  PlaintifTs  deed,  he  was  himself  in  possession,  as  pro- 
prietor, of  the  lot  in  question,  and  had  been  so  for  more  than 
ten  years.  In  this  answei ,  Plaintif!' alleged  that  the  possession 
of  Défendant  was  the  illégal  occupancy  of  a  trespasser  without 
right  ;  that  Plaintiff  had  been,  by  himself  and  his  auteurs,  in 
possession  of  the  land  in  question,  for  more  than  fîfty  years 
prior  to  the  illégal  possession  of  Défendant,  under  good  and 
Bufficient  titles  set  up  in  the  answer,  a  deed  from  Page  Bull, 
one  of  the  associâtes  of  the  township  of  Compton,  to  Kilborn, 
Coffin  and  Pennoyer,  the  leaders  of  the  township,  passed  be- 
fore  Lalanne,  notary  ;  Kilborn,  Coffin  and  Pennoyer,  by  a  deed 
of  conveyance  and  transaction  passed  before  Lalantie,  notary 
public,  acting  as  attorneys  of  Vondenvelden,  selling  the  land 
to  one  Jones.  In  this  deed,  it  was  declared  that,  in  the  parta- 
ge, the  lots  referred  to  in  the  patent  had  been  drawn  by  Von- 
denvelden and  belonged  to  him.  Référence  was  also  made  to 
a  deed  passed  before  Ritchie  and  colleague,  notariés,  on  the 
I7th  day  of  March,  1854,  from  William  Vondenvelden,  to 
Luke  Wadleigh,  who  sold  to  Plaintiff',  by  the  deed  set  up  in 
the  déclaration.  The  Plaintiff,  fînding  that  the  deed  from  the 
original  patentée  was  not  completed  by  the  signature  of  the 
notary,  maie  application  to  the  judge  taking  an  enquête  in 
the  cause  at  Montréal,  for  an  order  to  the  protlionotary  to 
give  up  the  deed,  so  that  Plaintiff  might  prove  it  as  an  act 
sous  seing  privé.  This  application  was  rejected  ;  PlaintifTs 
other  évidence  was  confined  to  the  proof  of  the  présent  Von- 
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denvelden  being  the  heir  of  William  Vondenvelden,  Défendant 
Imvin^  fonnalTy  admitted  that  he  was  in  possession  of  the 
liind  claimed  by  Plaintiff.  The  évidence  adduced  by  Défendant 
consisted  of  admissions  given  him  by  Plaintiff  of  a  deed  of 
c|nit  claim  from  one  Lett,  produced  by  Défendant,  but  not 
pli'aded  by  him.  and  of  the  possession  of  Défendant,  for  two 
years  prior  to  Plaintitf's  deed.  The  judgment  appealed  from 
wiiH  rendered  on  th.e  30th  day  of  June  last,  by  ÔliouT,  Justi- 
ce, (lismissing  the  exception  pleaded  by  Défendant,  and  de- 
claring  Plaintiff  to  be  the  lawful  owner  of  the  land  in 
(jucstion.  The  grounds  urged  in  support  of  the  appeal  were  : 
Ist,  The  irregularity  of  the  interhxîutory  judgment  setting 
aside  Défendants  inscription  for  enque'te,  and  ail  pro- 
ceetlings  subséquent  thereto,  and  of  the  interlocutory  judg- 
imnt permitting  Plaintiff  to  file  a  spécial  answer  ;  2nd,  because 
the  titles  set  up  in  the  answer  eonstituted,  in  fact,  a  new 
action,  setting  up  anterior  titles  of  which  Défendant  had  no 
communication,  and  to  which  his  pleas  could  be  no  answer  ;  (1) 
3r«l  that  Respondent  had  failed  to  prove  the  titles  set  up  in 
his  spécial  answer,  or  that  William  Vondenvelden,  whom  he 
pretended  to  be  the  auteur  of  Wadleigh,  was  ever  seized  or 
possessed  of  the  land  in  question,  or  to  prove  that  Page  Bull, 
the  patentée  of  the  land,  ever  conveyed  the  same  to  any 
person,  or  that  the  same  was  ever  conveyed  to  William  Von- 
denvelden, senior,  or  that  the  présent  William  Vondenvelden, 
from  whom  he  pretended  Wadleigh  to  hâve  derived,  was  the 
heir  of  the  late  William  Vondenvelden,  there  being  no  proof 
of  the  marriage  of  the  late  William  Vondenvelden  ;  4th,  because 
Appellant  pr  ived  by  the  admissions  of  record  in  the  cause,  as 
well  as  by  the  évidence  rejected,  that  he  was,  and  his  auteurs 
iiad  been,  in  possession,  as  proprietors,  under  titre  translatif 
de  propriété,  long  antécédent  to  the  deed  from  William  Von- 
denvelden to  Lulce  Wadleigh,  and  that  neither  of  thèse  par- 
ties were  ever  in  possession  of  the  land,  and  the  deeds  set  up 
anterior  to  the  deed  from  William  Vondenvelden  to  Luke 
Wadleigh  were  not  of  a  form  or  nature  to  convey  property, 
without  tradition,  and  they  were  not  perfected  by  tradition. 
The  grounds,  urged  by  Respondent  were  :  l'*  that  the  deed 
set  up  in  the  déclaration  was  of  itself  sufficient  to  serve  as  the 
basis  of  a  petitory  action,  and  would  require  no  proof  of  the 
pi'oprietorship  of  the  vendor  of  Plaintiff,  as  against  a  trespasser 
shewing  no  right  in  himself,  and  that  the  deed  transferred  ail 
Wadleigh's  rights  without  livery  of  seizin,  tradition,  or  other 

(1)  Romain  va.  Dugal,  and  Jobin,  Oppt.,  6R.  J.  R.  Q.,  p.  208  ;  Morison  va, 
Kier\how»ki,  4  R.  J.  R.  Q.,  p.  218  ;  Marsolaia  va.  LeKoijt,  5  R.  J.  R.  Q., 
p.  398;  Pacquet  va.  Gaspard,  1  R.  J.  R.  Q.,  p  164  ;  Merlin,  Répertoire,  vbo 
RevendiccUion,  p.  44. 
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formality  ;  (1)  2**  that  PlaintifFmight  hâve  answered  the  plea 
of  Défendant  by  a  gênerai  answer,  and,  if  Défendant  liad 
succeeded  in  eatablishing  a  possession  anterior  to  PlaintifTs 
title,  Plaintift"  eould  then  hâve  foi'tified  the  title  upon  which 
his  action  was  founded  by  the  titles  of  his  auteurs  (2)  and 
hâve  justified  the  proprietorship  of  Luke  Wadleigh,  his 
vendor  ;  (3)  that  his  position  could  not  be  injured  by  setting 
up  by  a  pleadinfj  the  possession  of  his  auteurs,  based  upon 
their  titles,  as  a  complète  answer  to  the  exception  of  Déten- 
dant ;  S''  that  Défendant  knew  that,  by  being  niade  Défen- 
dant in  a  ])etitory  action,  he  was  challenged  to  a  comparison 
of  titles  M'ith  Plaintif!";  (4)  the  possession  which  Défendant 
had  being  a  possession  which  was  not  founded  upon  title 
could  be  of  little  avail,  unless  Plaintiff  failed  to  produce  in 
évidence  titles  anterior  to  the  adverse  possession  of  Défendant  ; 
4°  that  a  purchaser  who  dérives  his  title  in  good  faith  from 
a  person  who  was  not  the  proprietor,  but  whom  he  had  good 
reason  to  believe  such,  may  rely  upon  his  title  as  alone  suffi- 
cient  to  maintain  his  action  a^minst  a  possessor  who  produces 
no  title.  (5) 

JuDGMENT  :  "  Seeing  that  Respondent  failed  to  establish  in 
"  évidence  the  title  to  the  real  property  in  question,  and  that 
"  his  lights  dépend  upon  a  possession  and  chain  of  titles  anterior 
"  to  that  asserted  by  hiin.  Seeing  that  the  plea  or  the  excep- 
"  tion  pleaded  by  Appellant  was  irregular  and  insufficient  in 
•'  law  as  failing  to  allège  with  sufïicient  certainty  an  adverse 
"  title  on  his  part.  Seeing  that  the  issue  between  the  parties 
*'  was  irregular,  and  that  they  ought  not  to  hâve  been  per- 
"  mitted  to  proceed  to  évidence,  and  that  the  évidence  as 
"  taken,  is  not  warranted  by  the  pleadings.  Seeing,  therefore, 
"  that,  in  the  award  of  judgnient  by  the  court  below,  in  favor 
"  of  Respondent  there  is  error,  &c.,  the  action  of  Respondent 
"  is  dismissed."  (10  D.  T.  B.  G.,  p.  22.) 

Sanborn  and  Brooks,  for  Appellant. 

RiïCHiE,  for  Respondent. 


(1)  4  Vie,  cap.  30,  sec.  38. 

(2)  Merlin,  Rép.,  vbo  Revendicafmi,  §  2,  sec,  3. 

(3)  Pothier,    Propriété,  n°  324;  21    Duranton,  n"    289 
2  R.  J.  R.  Q. ,  p.  452  ;  Ouyot,    vbo  Revendication,  p.  022. 

(4)  2  Bourjon,  title  IV,  sec.  3,  p.  516 

(5)  Pothier,  Propriété,  no  325. 
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Queen's  Bench,  Appeal  Side,  Montréal,  Ist  Dccember,  1859. 

Bofore  Sir  L.  H.  LaFontaine,  Bart.,  Chief-Justiçe,  Aylwin, 
Du  VAL,  and  Meredith,  Justices  and  Berthelot,  J.  ad  hoc. 

Hempsted,  Appellant,  atid  Dri'MMOND  et  al.,  Respondent, 

C  reçut  de  D,  un  des  Défendeurs,  un  billet  fait  par  lui  pour  JC250.  i>ndo8- 
8^'  par  l'autre  Défendeur,  sur  quoi  il  di'clara  que,  par  convention  .ie  ce 
jour,  il  avait  vendu  à  D  lOOC  actions  dans  une  certaine  entreprif  j,  pour 
l'exploitation  d'ardoise,  et  que,  sur  paiement  du  billet,  il  ex/iuterait  le 
transport  voulu  des  actions  dans  les  livres  de  la  compagnie  ;  V.  retenant 
les  actions  comme  suret»'  collatérale  pour  le  paiement  du  billet,  il  fut 
stipulé  que  si  le  billet  n'était  pas  paj>'é  à  son  échéance,  il  serait  loisible 
à  C  de  vendre  les  actions  et  d'appliquer  les  argents  en  provenant  au 
paiement  du  billet. 

Pour  satisfaire  au  billet  de  £250,  deux  autres  billets  des  mêmes  per- 
sonnes furent  données  à  C,  et  la  balance  du  premier  billet  payée. 

Une  action  fut  portée  sur  ces  deux  billets  au  nom  de  H,  le  commis  de 
C,  lequel,  il  fut  admis,  représentait  C.  La  déclaration  alléguait  la  con- 
fection des  deux  billets,  et  leur  endossei.ient  à  C,  lequel  était  allégué  en 
être  devenu  par  ces  endossements  le  poriieur  et  le  propriétaire,  qui  les 
avait  remis  et  délivrés  à  H,  le  Demandeur,  pour  valeur  reçue,  au  moyen 
de  quoi,  était-il  encore  allégué,  ce  dernier  était  devenu  et  était  encore  le 


porteur  et  le  seul  et  vrai  propriétaire  des  dits  billets,  et  créancier  des 
Défendeurs  ;  mais  il  n'«tait  pas  allégué  que  les  billets  avaient  été  endos- 
sés au  Demandeur  par  C,  le  nom  duquel  apparaissait  sur  les  billets 
comme  effacé. 

Les  Déft^ndeurs  plaidèrent  bi  convention  et  soutinrent  que  le  Deman- 
deur était  tenu  de  faire  offre  de  céder  les  actions,  ce  qu'il  avait  refusé 
de  faire. 

Jugf  :  \°  Que  le  Demandeur,  ayant  fait  défaut  de  faire  offre  par  sa  dé- 
claration et  ayant  refusé  de  faire  cession  des  actions,  son  action  devait 
être  renvoyée. 

2"  Que  lé  Denian<leur  n'avait  pas  prouvé  en  vertu  de  quel  titre  il  tenait 
les  billets,  et  que  l'allégué,  qu'ils  lui  avaient  été  remis  par  C,  n'était  pas 
sutlisant  pour  le  constituer  créancier,  les  billets  n'étant  pas  payables  au 
porteur,  et  ancun  endossement  par  C  au  Demandeur  n'étant  allégué. 

Sir  L.  H.  LaFontaine,  Bart.  Juge-en-Chef  :  L'objet  de  l'ac- 
tion est  le  recouvrement  du  montant  de  deux  billets  à  ordre, 
l'un  du  5  août  1856,  pour  £100,  payable  à  3  mois,  fait  par 
Dinmmond,  à  l'ordre  de  Dunlop,  et  l'autre  du  5  octobre  1856, 
pour  £50  14  10,  payable  sous  un  mois,  fait  par  Dunlop,  à  l'or- 
dre de  Drummond.  La  déclaration  allègue  que  ces  deux  billets 
ont  été  endossés  respectivement  par  Dunlop  et  Drummond  à 
John  Ci'awford,  qui,  par  ces  endossements,  en  est  devenu  le 
créancier  ;  puis  elle  ajoute,  mais  sans  parler  d'endossement  de 
Crawford,  que  celui-ci,  depuis  l'échéance,  a  remis  et  délivré, 
pour  valeur  reçue,  les  dits  billets  au  Demandeur,  qui  en  devint 
ainsi  et  en  est  encore  aujourd'hui  le  seul  vrai  et  légitime  por- 
teur, propriétaire  et  créancier.  Les  billets  furent  protestés,  l'un 
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le  H,  et  Ittutre  le  10  novembre  185(5.  Le  Demandeur  est  le  com- 
mis de  John  Crawford.  L'écrit  suivant  nert  de  base  à  la  défense  : 
'  Montréal,  2Sth  December,  1H55.  C.  J.  Dunlop,  Esq.  Sir,  I  hâve, 
"  this  day,  sold  to  you  one  thousand  ahares  stock  in  the  King- 
"  slate  Works  (paid  up  stock),  at  five  shillings  per  share,  paya- 
"  ble  by  youv  note,  endorsed  by  Lewis  T.  Drummond,  at  tour 
"  months  date,  with  interest,  which  note  I  hâve  this  day  recei- 
"  ved,  ai\d,  on  payment  of  the  note,  I  bind  myself  to  exécute 
"  the  necessary  transfer  of  the  sharea  in  the  liooksof  the  com- 
"  pany.  It  being  agreed  and  understo<xl  that  I  am  to  hold  the 
"  stock  in  my  name,  until  the  note  is  matured,  as  collatéral 
'•  seeurity  for  the  payment  of  the  note.  Provided  the  note  be 
"  not  paid  at  maturity,  I  shall  be  at  liberty  to  sell,  forthwith 
"  the  stock,  at  the  best  price  obtainable,  and  appi'opriate  the 
"  proceeds  thereof  to  the  licpiidation  of  the  note  ,  or  so  niuch 
"  th<;reof  as  the  proceeds  of  the  sale  will  amount  to.  (Signed) 
"  John  Crawford,  C.  J.  Dunlop."  Les  Défendeurs  prétendent 
(|ue  le  Vjillet  de  £250,  fut  payé  h  son  échéance,  mais  qu'une 
partie  de  ce  paiement  consiste  dans  les  deux  billets  qui  font  le 
sujet  de  la  présente  action,  ce  (pii  est  reconnu  être  le  cas  par 
le  Demandeur.  Aux  termes  de  la  vente  des  mille  actions,  les 
Défendeurs  prétendent  que  le  Demandeur  aurait  dû  offi'ir  un 
transport  de  ces  actions  par  Crawford.  transport  que  celui-ci  a 
toujours  refusé  d'effectuer.  C'est  le  principal  motif  du  jugement 
qui  a  donné  gain  de  causes  aux  Défendeurs.  Il  me  semble  que 
ce  motif  est  bien  fondé,  et  que  par  conséquent  le  jugement 
doit  être  contirnjé.  Qu'on  remarque  que  le  Demandeur  recon- 
naît être  à  la  place  de  Crawford,  et  être  tenu  de  renjplir  se-. 
engagements  envers  les  Défendeurs.  L'admission  a  été  faite 
par  les  parties. 

Il  y  a  encore,  ce  me  semble,  une  autre  objection  fatale  à 
l'action  du  Demandeur.  C'est  que  le  Demandeur  ne  prouve 
pas  de  titre  en  vertu  duquel  il  est  porteur  des  deux  billets.  Il 
se  contente  d'alléguer,  dans  sa  déclaration,  que  Crawford  lui 
a  "  remis  et  délivré"  ces  billets.  Cela  n'est  pas  suffisant  pour 
le  constituer  légalement  le  créancier.  Les  billets  ne  sont  pas 
payables  au  porteur,  et  il  n'est  pas  allégué  qu'ils  aient  été 
endossés  en  blanc.  D'après  les  allégués  de  la  déclaration,  ce 
serait  Crawford  à  t\m  il  est  dit  qu'ils  ont  été  endossés,  qui  en 
serait  encore  le  porteur.  Il  n'y  a  aucune  assertion  que  Craw- 
ford les  ait  endossés  à  son  tour.  On  voit  bien,  au  dos  des  bil- 
lets, que  son  nom  y  avait  été  écrit,  mais  il  a  été  effacé. 

Meredith,  Justice,  dissenti  ente  :  The  letter  of  the  28th 
December,  1855,  setting  forth  the  original  agreement  between 
Crawford,  now  represented  by  Plaintiff  and  Défendants 
(now  Respondents)  contains  thèse  vvords  :  "  and  on  payment 
"  of  the  note,  I  bind  myself  to  excecute  the  necessary  transfer 
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"  of  the  shares  in  the  booka  of  the  coinpaiiy.  It  being  aj^reod 
"  tuxl  uiuli'i'stoud  thut  1  ain  to  hold  the  8tock  in  my  uainu, 
"  uiitil  tho  note  is  niatured,  as  eollatoral  security  for  tlie  pay- 
"  iiii'nt  of  the  note."  Under  the  agreement,  I  think  the  hohler 
oï  the  note  had  a  ri^ht  to  exact  pay nient  of  it,  without  ten- 
(lerin^  a  tmnsfer  of  the  shares.  The  words  "  and  on  pa;/ment 
"  of  the  note,  1  binil  niyself  to  exécute  the  necesaary  transfer 
"  of  the  shares,"  show  that  the  note  was  to  be  paid  hefore  tlie 
inaking  of  the  transfer  of  the  shares  ;  and  this  view  is  stren^- 
tlieiK'd  by  the  dechiration  in  the  letter  that  the  stock  was  to 
ho  hold  "  as  colhiteral  security  for  the  paynient  of  the  note," 
inasmnch  as  a  creditor  holding  collatéral  security  is  not  bound 
toorter  to  give  it  up  when  he  sues  for  the  debt,  on  account  of 
whicli  such  collatéral  security  was  received.  ïhe  fact  that 
the  note  origiimlly  given  wjih  negotiable,  is  also  of  importance 
in  this  point  of  view.  Cxuiwford  had  certainly  a  right  to  trans- 
fer to  any  third  party  the  note  which  he  originally  received, 
but  he  had  not  a  riglit  before  that  note  reacned  maturity  to 
part  with  the  stock  held  as  collatéral  security.  From  the 
nature  of  the  transaction,  therefore,  the  note  and  the  stock 
were  likely  to  be  held  by  différent  persona,  so  that  Respon- 
dents  could  not,  at  any  tirae,  hâve  counted  upon  receiving  the 
stock  at  the  same  tiine  that  they  paid  the  note,  Having  thus 
explained  my  views  as  to  the  original  transactions  between 
Crawford  and  Respondents,  I  may  observe  that  I  do  not  think 
the  giving  of  paper  in  renewal  can,  to  the  extent  of  the  paper 
so  given,  be  deemed  an  actual  payment  of  the  original  debt, 
80  as  to  entitle  Respondents  to  a  transfer  of  the  stock  held  by 
Crawford  as  collatéral  security.  On  the  contrary,  I  think 
Crawford  has  still  a  right  to  hold  the  stock  as  collatéral  secu- 
rity until  the  renewal  note  be  paid. 

But  even,  if  the  giving  of  the  renewal  notes  did  cause  nova- 
tion  as  contended  by  Respondents,  still,  as  regards  the  matter 
in  controversy,  such  a  novation  could  not  be  of  any  advantage 
to  Respondents,  because  the  novation  could  not,  by  any 
possibility,  hâve  the  effect  of  subjecting  the  paper  givon  in 
renewal  to  a  condition  précèdent  to  which  the  original  note 
was  not  subject.  Granting  for  the  sake  of  argument,  that  a 
novation  did  take  place  ;  end  granting  also,  for  the  sake  of 
argument,  that  Respondents  from  the  date  of  that  novation 
were  entitled  to  demand  their  stock  ;  still,  even  according  to 
this  view,  it  is  plain  that  the  obligation,  on  the  part  of  Craw- 
ford, to  transfer  the  stock,  and  the  obligation  on  the  part  of 
Appellant  to  pay  the  renewal  paper,  would  be  separate  and 
independent  obligations  ;  and,  although,  in  the  case  now 
supposed,  Respondent  might  hâve  claimed  damages  for  the 
delivery  of  the  stock,  yet  tliey  could  not,  without  any  allega- 
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tion  of  damages,  allège  the  refusai  hy  Appellaiit  to  transfer  tlie 
stock  as  a  base  to  the  présent  action.  In  other  words  :  if,  as 
Rospondents  allège,  the  renewal  of  the  paper  caused  a  nova- 
tion,  such  novation,  at  the  sauietinie,  that  itgave  the  Respon- 
dents  a  right  to  thoir  stock,  irrespective  of  the  conditions  of 
the  first  agreement,  must  also  hâve  given  Appellants  the  renew- 
al note  equally  f ree  froin  the  conditions  of  the  first  agreement. 
In  that  case,  as  already  observed,  the  obligation  of  Appellants 
to  transfer  the  stock,  and  the  obligation  of  Respondents  to 
pay  the  renewal  notes,  would  hâve  been  separate  and  indepen- 
dent  obligations,  and  neither  party  coiild  hâve  deinanded  the 
fulfilinent  of  the  obligation  in  his  own  favor,  as  a  condition 
précèdent  to  the  performance  by  him  of  his  own  obligation. 
I  hâve  thought  it  right  to  consider  tins  ct".ae  as  it  lias  been 
submitted  by  Respondents,  but  the  view  I  take  of  it  my- 
self  is  simply  that,  according  to  the  original  agreement 
between  the  parties,  Respondents  were  bound  to  pay  their 
notes,  before  the}'  could  daim  a  transfer  of  the  stock  held  by 
Appellant  as  collatéral  security,  and  that  the  right  of  the  par- 
ties in  this  respect  havo  not  been  changed  by  the  renewal  iii 
pai't  of  the  promissory  note  fiist  given,  because  the  renewal 
cannot  be  deemed  ei|uivalent  to  an  actual  paymeut.  I  therc- 
foie  cannot  avoid  the  conclusion  that  the  judgment  of  the 
court  belovv  ought  tu  hâve  been  in  favor  of  Plaintiff. 

Aylwin,  Justice,  thought  the  judgment  of  the  court  below 
should  be  maintained,  on  the  ground  that  Crawiord  never 
had  the  stock,  and  could  not,  therefore,  transfer  and  deliver 
it,  and  that  Appellant  had  no  other  riglits  than  Crawford  had, 
being  in  his  place. 

Judgment  :  Considering  that,  in  the  judgment  appealed 
from,  (1)  there  is  no  error,  &c.,  the  court  doth  confirai,  etc.  (10 
D.  r.  B.  a,  p.  27.) 

Laflamme,  La  flamme  and  Barnard,  for  Appellant. 

AusTiN,  for  Respondents. 

(I)  Before  Day,  Smith  and  Mondkc-et,  S.  C,  30th  Scpcember,  1857. 

The  Court,  :  "Considering  that  Défendants  hâve  established,  by  évidence, 
"  the  matarial  allégations  of  the  exoeption  by  tlieni  pleaded,  and  more  espu- 
"  cially  that  the  lUOO  sliares  of  capital  stock  in  the  Kingsey  Slate  Woiks,  in 
•'  the  exception  inentioned,  were  never  delivered  to  Défendants,  or  cither  of 
"  theni  ;  and  considering  that  Défendants,  are  entitled,  on  the  paynient  of  tlie 
"  notes  to  hâve  a  transfer  executed  of  tiie  capital  stock  by  John  Crawfonl, 
"  to  and  in  favor  of  Charles  J.  Dunlop,  one  of  Défendants  ;  and  that  Plaintiff 
'•  hath  failed,  in  and  by  his  action,  and  the  déclaration  therein  filed,  to  offer 
"any  such  transfer  of  the  capital  stock,  on  payinent  of  the  notes,  maintaiu- 
"  ingthe  exception,  doth  disiniss  the  action  of  Plaiutift." 
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FAUX  PRETEXTES. 

QrEEN's  Bencii,  Appeal  Side,  Québec,  16  décembre  1859. 

Beforc   Sir  L.  H.  LaFoxtaine,  Baronet,  Chief-Justice. 
Aylwin,  Duv.  ^  and  C.  Monm>elet,  Justices. 

Regina  vs.  Saint-Louis  et  al. 

Où  A,  un  actionnaire  dans  «ne  compagnie  non  incorporée  et  agis- 
sant comme  aon  aident,  tlonna  un  billet  promissoire,  à  un  mois,  à  B, 
autre  actionnairo  de  la  compagnie,  pour  la  somme  de  $250  pour  rencon- 
trer une  traite  sur  la  compagnie,  sous  protêt,  pour  $200,  due  pour  assu-, 
nincf»,  et  A  subséquemment  représenta  à  un  comité  de  direction  de  la 
ccnipagnie,  qu'il  avait  donné  le  billet  pour  la  somme  de  $250,  parce  que 
B,  lui  avait  dit  que  M,  un  courtier,  avait  escompté  le  billet  pour  les 
$50,  et  que  B  n'avait  pu  l'escompter  pour  une  moindre  somme  ;  et  B 
lui-même  représenta  au  dit  comité  qu'il  avait  «té  obligé  de  payer  à  M 
$50  pour  escompte  du  billet,  et  que  M  l'avait  chargé  d'en  faire  le  re- 
couvrement, sur  lesquelles  représentations  un  chèque  avait  été  donné  à 
A,  au  moyen  duquel  il  avait  obtenu  du  trésorier  de  la  compagnie  les 
moyens  de  payer  le  billet;  et  il  fut,  par  après,  constaté  que  M  n'avait 


voir  obtenu  "  sous  de  faux  prétextes  "  la  somme  de  $50,  des  argents  de 
D  et  autres  (actionnaires  de  la  compagnie)  avec  intention  de  les  frauder. 

Jugé:  l"  Que  la  conviction  ne  pouvait  valoir,  et  que  ceci  n'était  pas 
un  faux  prétexte  sous  les  4°  et  5"  Vie,  ch.  25,  sec.  45,  (1)  ni  sous  la  lis" 
Vie,  ch.  92,  sec.  12.  (2) 

2"  Qu'un  actionnaire  dans  telle  compagnie  ne  peut  commettre  un  lar- 
cin dans  tel  cas,  ni  être  coupable  d'obtenir  les  argents  de  la  compagnie 
sous  de  faux  prétextes,  en  autant  qu'étant  actionnaire  il  est  coproprié- 
taire des  fonds  et  des  effets  de  la  compagnie.  (3) 

The  prisoners  were  tried  and  convicted  bet'ore  Mr.  Justice 
Dominique  Mondelet,  holding  the  criminai  term  of  the  Court 
of  Queen's  Bench,  at  Three  Rivers,  in  September,  1859,  on  an 
iiulictment  on  the  4tii  and  5th  Vie,  cap.  24,  sec.  42,  4th  and 
5th  Vie,  cap.  25,  sec.  45,  and  the  18th  Vie,  cap.  92,  sec.  12, 
charging  them  with  having,  by  t'alse  pretences,  obtained  from 
Sévère  Dumoulin  and  otliers,  the  sum  of  S50,  of  the  nionies 
of  the  said  Dumoulin  and  others,  witii  intent  to  defraud.  The 

(1)  By  which  it  is  enacted,  "  ïhat  if  any  person  sliall,  by  any  false  preteiice, 
"  olitain  from  any  otlier  person  any  chattel,  monoy,  Dr  valuahle  seciirity, 
"  witli  ii*ent  to  ciieat  or  dehaud  any  person  of  the  suino,  every  auch  oti'ender 
"  shall  (,e  guilty  of  a  misdenieanor,  &c..  &c." 

(2)  Which  enucts,  "  It  shall  he  sutiicient  in  any  indictnient  for  «litaining  or 
"  iittenipting  to  ohtain  any  propt-rty  hy  false  pretences,  with  intent  to  de- 
■'  fraud,  to  state  that  such  property  was  obtained  or  attempted  to  be  ohtaiued 
"  by  the  Def^adant  by  false  pretences,  with  intent  to  denaud,  without  any 
"  fuither  or  more  partioular  statement  of  sucli  falsu  pretences,  &c."  V.  .\rt. 
308  à  36.3  Code  rrim. 

(3)  V.  Art.  3,  §  y,  du  Code  crim. 
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second  count  charged  them  with  intent  to  defraud  genei*ally. 
The  évidence  established  that  a  conipany  or  association  was 
formed  at  Three  Rivers,  in  the  suinnier  of  1858,  under  the 
name  of  "  La  Compagnie  de  Navigation  de  Trois-Rivières." 
composed  of  the  private  prosecutors,  the  Défendants  on  trial 
and  several  other  persons,  wlio  becauie  subscribers  of  stock 
for  tiie  purpose  of  purchasing  a  steamer  to  run  betvveen  Threo 
Rivers  and  Montréal,  for  their  joint  benefit  ;  that  a  steamer 
called  the  "  Ottawa  "  was  accordingly  purchased,  and  that 
Défendant  St.  Louis,  who  was  employed  as  captain,  effected 
an  insurance  on  the  vessel,  at  Montréal,  the  premium  of  which, 
$200,  was  paid  by  a  draft  signed  by  Défendant,  St.  Louis,  at 
Montréal,  in  favor  of  J.  J.  Gibb,  endorsed  by  the  latter,  and 
drawn  upon  Sévère  Dumoulin,  of  Three  Rivers,  agent  of  the 
Bank  of  Upper  Canada.  At  this  time,  Dumoulin  was  also 
président  and  treasurer  of  the  company,  and  the  draft  expressed 
that  it  was  on  account  of  the  steamer  "  Ottawa."  This  draft 
was  protested  for  non  acceptance,  because,  as  Dumoulin  statecj 
in  his  évidence,  it  was  irregularly  drawn  upon  him,  as  agent 
of  the  Bank  of  Upper  Canada,  instead  of  as  pi'esident  of  the 
navigation  company,  and  that,  moreover,  he  had  forewarned 
Défendant  St.  Louis  not  to  draw  upon  him.  Shortly  afterwards, 
on  the  lUth  December,  1858,  Défendant,  St.  Louis,  made  his 
note  in  favor  of  Défendant,  Senécal,  for  $250,  payable  one 
month  after  date,  to  retire  the  protested  draft  upon  whicli 
the  insurance  moTiey  had  been  paid.  It  was  also  proved  that 
subsequently  to  this,  on  the  12th  January,  1859,  Défendant 
St.  Louis  had,  at  Three  Rivers,  represented  to  his  coassociates, 
the  private  prosecutors,  Louis  Edouard  Pacaud  and  Sévère 
Dumoulin,  that  he  had  to  give  this  note  for  $250  to  Défendant 
Senécal,  to  obtain  the  $200  required  to  pay  the  protested 
draft,  and  that  Défendant  Senécal  said,  at  the  time,  that  it 
was  Mailhot,  a  broker  of  Montréal,  who  had  discounted  the 
note  and  charged  $50  for  so  doing  ;  and  that  Mailhot  had 
requested  Senécal  to  collect  the  note,  to  hâve  it  protested,  and 
to  enforce  payment  by  action  at  lavv,  if  not  paid  othervvise  ; 
that  the  ^•essel  had  in  fact  been  insured  by  St.  Louis,  that 
$250  premium  ha(1  been  obtained  by  means  of  the  draft,  and 
applied  to  that  purpose,  also  that  such  a  note  had  been  given 
by  St.  Louis  to  Senécal,  that  the  latter  was  in  possession  of 
it,  and  that  the  protested  draft  had  been  actually  retired. 
Pacaud  represented  to  St.  Louis  that  he  had  acted  improperly, 
but,  that,  as  he  had  done  so  to  save  the  crédit  of  the  company, 
the  amount  would  be  repaid.  It  wjis  also  proved  that,  on  the 
13th  January  last,  the  suni  of  $225.35c.  was  paid  to  Défen- 
dant St.  Louis,  in  the  absence  of  the  other  Défendant,  by 
Dumoulin,  one   of  the  coassociates,  and  the  person  named  in 
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tilt'  indictment,  ont  ot'  the  funds  in  lus  hands  belonging  to  tlie 
cdinininy,  upon  the  clieck  of  Louis  Edouard  Pacaud,  at  tiuit 
date  président  of  tlie  conipany,  which  was  unincorporated, 
and  tliat  the  ntoney  so  paid  was  as  niuch  the  property  of 
Défendants  as  it  was  thatoftheir  copartners  and  coassociates 
in  the  coinpany.  It  was  further  shew  by  the  testimony  of 
Mailhot,  the  Montréal  broker,  that  he  had  never  discounted 
tlie  note  in  question,  had  never  seen  it  before,  and  had  never 
(liarged  a  discount  of  S'SO  for  casliing  the  same  ;  and,  by  the 
testimony  of  other  witnesses,  it  was  established  that  Défendant 
Senécal,  three  or  four  weeks  after  the  paynient  of  the  nioney 
to  St.  Louis,  adniitted  that  he  was  the  pereon  who  had  dis- 
counted the  note  and  charged  $50  for  so  doing.  ïhe  false 
pretences  relied  upon  by  the  prosecution  were  the  false  repré- 
sentation that  Mailhot  was  the  person  who  had  discounted 
the  note,  had  charged  S50  for  so  doing,  and  had  authorised 
liini,  Senécal,  to  collect  the  aniount  of  the  note.  At  the  trial, 
ujion  a  notice  given  by  the  prosecution  to  Défendant  St.  Louis, 
a  vogister  was  produced,  in  which  were  recorded  the  proceed- 
ings  of  the  connnittee  of  management,  and,  from  thèse,  it 
appeared  that,  on  the  llth  January  last,  the  committee  held 
a  meeting,  when  the  following  resolution  was  passed.  "  Il  est 
résolu  (jue  la  somme  de  $255.  35  due  pour  le  premium 
(l'assurance  juscju'au  4  décembre  prochain,  soit  chargé  contre 
les  dépenses,  et  payée  à  même  les  recettes  de  l'année  courante." 
It  was  also  proved  that,  at  tins  meeting,  Senécal  stated  that 
lie  had  been  obliged  to  pay  $50  to  Mailhot,  to  discount  the 
iKtte  ;  that  he,  Senécal,  took  the  note  fronj  his  pocket  and  said 
lie  was  employed  to  collect  it  ;  and,  further,  that  the  money 
was  paifl  upon  his  représentation.  A  witness  named  Wurtele, 
who  was  also  a  member  of  the  company,  testitied  that  the  ré- 
solution referred  to  was  passed  to  authorise  the  payment  of  the 
note  in  question,  and  the  costs  of  protest  and  interest  upon 
tlio  protested  draft.  Tlie  prisoners'  counsel  urged  following 
olijcctions  :  firstly,  that  the  money  obtained  beingthe  connnon 
property  of  the  copartners  and  coassociates  in  this  undor- 
taking,  the  prist)ners,  being  copartners.  could  not  be  amenable 
to  a  criminal  charge,  for  ohtaining  a  portion  of  this  money 
under  false  pretences,  from  tlunr  coassociates  in  this  unin- 
corporate  coinpany  ;  secondly,  that  the  false  pretences  proved, 
uncîer  the  circumstances  of  the  case  stated,  were  not  such  as 
to  sustain  a  criminal  charge  for  ohtaining  money  undiu'  false 
l)retencts  ;  thirdly,  that  it  was  necessary,  upon  the  indictment 
as  framed,  that  there  should  hâve  been  évidence  of  a  false 
tokcn  having  been  used,  the  indictment  notconcluding  "  against 
tlic  fonn  of  the  statute  ;  "  fourthly,  that  the  évidence  was  not 
suHicient  to  justify  the  conviction  of  both  Défendants,  failing 
TOME   VIII.  h 
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as  it  did  to  establish  that  Défendant  Senécal  was  présent  whcn 
the  money  was  actually  paid  to  St.  Louis. 

The  learned  judge  overruled  the  objections,  and  charged  tho 
jury  generally,  leaving  them  to  find  whether  false  pretencos 
had  been  used  by  the  prisoners  to  obtain  the  monej',  and 
whether  it  had  been  obtained  by  such  false  pretences.  The 
jury  returned  a  verdict  of  guilty  against  both  prisoners,  and 
at  the  request  of  their  counsel,  the  learned  judge  respited 
sentence,  and  reserved  the  case  for  the  opinion  of  the  judges 
of  the  Court  of  Queen's  Bench. 

Carter  E.,  for  the  prisoners,  contended  that  the  first 
objection  was  fatal,  inasmuch  as  it  was  established,  by  the 
évidence,  that  the  money  obtained  was  the  money  of  the 
Company,  of  which  the  prisoners  were  coassociates  with 
others,  and,  therefore,  was  as  niuch  their  joint  property  as 
that  of  their  coassociates  or  çopartners  in  the  company,  and 
that,  consequentlj',  they  could  not  be  guilty  of  larceny,  or  of 
obtaining  money  under  false  pretences  from  the  company, 
being  joint  owners,  with  their  coassociates,  of  the  property 
and  funds  of  the  company  ;  (1)  that  the  article  stolen  or 
obtained  by  false  pretences  must  be  the  property  of  another 
or  others;  (2)  that,  where  the  property  is  laid  in  A  and 
others,  and  thèse  others  include  the  prisoner,  there  is  no  indic- 
table  ofFence  ;  (3)  ;  that,  therefore  the  property  in  the  présent 
case,  being  the  joint  property  of  the  prisoners,  there  was  no 
larceny  and  no  indictable  ofi'ence  for  obtaining  monej'  under 
false  pretences,  and  the  conviction  was,  consequently,  bad, 
according  to  ail  the  authorities  cited.  That  the  second  objec- 
tion was  equally  fatal,  because  at  the  time  the  money  wns 
obtained,  there  was  no  false  pretence  made  use  of  at  ail,  and 
Senécal,  one  of  the  prisoners,  was  not  even  présent  when  the 
monej^  was  paid,  and  that,  if  anj'^  false  pretence  was  used,  it 
was  at  the  meeting  of  the  committee  of  management,  when 
the  check,  îind  not  the  money,  was  given,  but  this  would  not 
support  the  charge  of  which  the  prisoners  were  corivicted,  that 
of  obtaining  money  under  false  pretences  ;  it  might  hâve  been 
made  the  ground  of  a  charge  for  obtaining  a  valuablesecurity. 
The  Chief  Justice  hère  intimated  that  the  court  Wfis  desirous 


(  1)  Archibold's  Phl(f.  aiid  Ev.,  p.  270  ;  2  East,  Pieux  of  the  Croivn,  c.  10, 
p   358  ;  1  Halc's  Plean  ofthe  Crown,  p.  513. 

(2)  3  Bosanquet  and  PuUer's  JteportH,  p.  108  ;  8  Carrington  ami  Payne, 
p.  196  ;  8  Adolphus  and  Ellis,  p.  481  ;  Archibold's  Pld(j.  ami  Ev.,  pp.  .SiCJ, 
393  ;  Russell  and  Ryan,  Crown  Catien,  p.  478  ;  and  the  case  of  Rex  va.  Willia, 
1  Moody's  Crown  Cases,  p.  375. 

(3)  Hex  va.  Danger,  3  Jurist,  New  Seriea,  p.  1012  ;  Reyina  va.  Wfttaon.  4 
Jwist,  New  Séries,  p.  15  ;  16  Enijlish  Lawand  Equity  Reports,  p.  375, 
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of  hearing  the  learned  counsel's  adversaries,  before  he  pro- 
ceeded  any  further. 

Anoers,  for  the  prosecution,  argued  that  the  autiiorities 
cited  on  behalf  of  the  prisoners  did  not  apply  inasmuch  as 
they  ail  referred  to  cases  where  the  money  taken  was  in  the 
possession  of  the  society,  and  not  as  in  the  présent  instance,  in 
the  possession  of  the  treasurer  of  the  society  ;  in  those  cases, 
tlierefore,  there  could  be  no  taking  ;  but,  in  the  présent  case, 
where  the  monies  were  not  in  the  possession  of  the  company, 
but,  on  the  contrary,  were  in  the  hands  of  a  treasurer  or 
guardian,  the  prisoners  in  obtaining  the  money  from  the 
treasurer,  by  taise  pretences,  had  committed  an  indictable 
offence.  The  false  pretences  were  made  at  the  meeting  of  the 
couimittee  of  management,  by  stating  that  one  Mailhot  had 
discounted  the  note  for  iii^ôO,  which  was  false,  and  by  which 
false  représentation  the  money  was  paid  ;  that  this  false  pre- 
tonce  having  been  made  by  the  two  prisoners,  although  only 
oiie  of  them  was  présent  when  the  money  ..  .j  paid,  y  et,  they 
were  both  liable  on  a  charge  of  having  obtained  the  money  by 
false  pretences  ;  (1)  that  the  false  pretences  made  lise  of  by 
the  prisoners  constituted  the  crime  of  which  they  had  been 
convicted.  (2) 

Stuart,  g.  O.,  Counsel  for  prosecution,  said  that  the  ob- 
jection that  the  prisoners  were  joint  ownera  was  one  of  which 
they  could  not  avail  themselves,  for  the  reason  that  the  monies 
which  they  had  obtained  were  in  the  possession  of  a  particu- 
lar  person,  who  was  the  custodian  of  the  funds  of  the  society, 
aiul  responsible  for  their  préservation,  and  that  the  monies 
were  consequently  not  in  the  possession  of  the  society,  and 
that  the  prisoner  having  obtained  the  money  from  this  person 
by  false  pretences,  were  rightly  convicted.  (3) 

Aylwin,  Justice  :  The  false  pretence  charged  against  Défen- 
dants, as  stated  by  the  learned  judge  who  presided  at  the 
trial,  was  not  that  St.  Louis  said  anything,  but  that  Senécal, 
at  the  meeting  of  the  committee,  said  the  note  had  been 
discounted  at  Montréal,  and  that  he  had  paid  Mailhot  iJ50 
to  hâve  it  cashed.  There  is  not  one  title  of  évidence  as  to  St. 
Louis  having  made  any  false  représentation,  and,  as  to  that 
made  by  Senécal,  it  is  at  most  but  a  deceit,  and  does  not 
amount  to  a  false  pretence.  There  is  nothing  t<î  shew  that  the 
.^'.^O  had  not  been  applied  by  Senécal  to  the  common  benefit  ; 
but,  whether  or  not,  it  is  now  useless  to  incjuire.  Mr.  Pacau<l,  it 
appears,  undertook  ta  censure  St.  Louis  for  his  conduct,  in 

(1)  2  Russell,  pp.  308,  3U0  and  note. 

(2)  Arci^ibold,  P.  C,  p,  247,  Rex  vs.  Wai'dl. 

(3)  RoBcoe,  on  Ei\,  pp.  625,  403. 
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tlie  matter,  but  ifc  is  uncerfcaîn  vvhether  St.  Louis  luid  not  as 
iiiuch  right  to  censure  him.  There  is  no  évidence  to  show  tliat 
St.  Louis  opened  his  niouth  about  the  note,  and,  on  the  other 
hand,  it  is  not  shewn  that  Senécal  ever  had  the  check  or  any 
control  over  it,  or  ever  took  the  money  received  froni  Dumou- 
lin, or  any  portion  of  it.  The  learned  judge  who  presided  ai 
the  trial,  stated  four  (juestions  for  the  décision  of  this  court, 
but  in  disposing  of  the  fii'st  and  second  the  court  disposes  of 
the  whole  matter.  The  first  point  raised  is  whether  persons, 
themaelves  members  of  a  company,  can  be  made  answerabU^ 
under  indictment  for  obtaining  a  portion  of  the  monies  of  tho 
company  from  their  coassociates  ;  and  the  second,  as  to 
whether  there  is  anything  to  shew  that  the  otfence  of  obtain- 
ing money  under  false  pretences  has  been  committed.  On  both 
thèse  points  there  can  be  little  doubt.  Each  of  Défendants  is 
intereated  in  the  company,  in  the  same  manner  as  the  prose- 
cutors,  and  the  authority  of  Rex  vs.  Willis,  1  Moody,  375,  cited 
by  Défendants  Counsel,  in  which  it  was  held  that  stealing  by 
the  wife  of  a  member  of  a  friendly  society,  monej'^  of  the 
Society  deposited  in  a  box,  in  the  husband's  custody,  kept 
locked  by  the  stewaids,  is  no  larceny,  is  consistent  with  tho 
view  which  the  court  takes  of  this  caHe.  As  to  the  second 
question,  it  is  satisfactory  to  me  to  be  able  to  say  that  I  aui 
of  opinion  there  lias  not  been  any  false  pretences  proved. 
Senécal  did  nothing  else  than  make  use  of  what  is  termed  a 
naked  lie  as  contradistinguish  from  a  false  pretence,  and  had 
I  presided  at  the  trial,  I  would  not  hâve  compelled  Défendants 
t"  enter  upon  their  defence,  but  would  hâve  stopped  the  case 
at  the  close  of  the  évidence  for  the  crown.  Of  course,  I  do  not 
mean  to  say  that  the  transaction  which  has  given  rise  to  the 
prosecution  is  correct  or  moral,  but  between  the  obtaining  of 
.1^50  by  usury,  and  the  obtaining  of  that  amount  by  false  pre- 
tences, there  is  a  great  and  niaterial  différence. 

Sir  L.  LÀFoNTAiNE,  Bart.,  Chief-Justice  :  I  ani  of  opinion 
that  the  conviction  ought  to  be  quashed.  The  Defendiints 
being  members  of  the  company  had  a  joint  property  in  the 
money  obtained,  and  could  not  be  made  amenable  to  a 
criminal  charge  any  more  than  the  wife  in  Willis'  case.  The 
récent  statute  22  Vict.,  c.  2,  does  not  reach  a  case  of  this  des- 


i,'i,  .T.,  ..'ustice  :  I  cannot  take  the  same  view  of  this  case, 
.  ,  fAsa  .x.'n  by  the  learned  judge  whospoke  first.  I  am  con- 
viuc'f  "^i  ''  there  is  moral  guilt  on  the  part  of  Défendants, 
aï:»j  :  ;t  hey  hâve  not  merely  committed  what  is  termed  ;• 
naked  lie  ;  but  it  is  another  question,  as  to  whether  they  an 
legally  guilty  of  a  criminal  ofTence.  The  Défendants,  as  co- 
partners  could  not  be  indicted  for  obtaining  the  inoneys  of  tho 
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piutnership,  which  belonged  to  tbemselves  as  niuch  as  to  the 
piosecutorH.  Takin^f  the  law  as  it  stands  they  havo  not  been 
li^htly  convicted,  but  tbe  législature  niiglit  very  properly 
interfère  and  euact  a  law  to  meet  a  case  of  tins  description. 

MoXDELET,  C,  Justice  :  Not  being  called  upon  to  décide  as 
to  tlie  moral  guilt  of  Défendants,  but  only  as  to  vvhetber  they 
are  guilty  in  the  eye  of  the  law,  I  ani  also  of  opinion  that 
the  conviction  isbad,  and  must  be  quashed  upon  the  grounds 
îilreudy  state<l.  Conviction  (juashed.  (10  1).  T.  H.  C,  p.  34.) 

Carter,  E.,  for  J  )efendants. 

S ITART  and  AxoEUS,  Counsel  for  Prosecutors. 


ACCUSATION  POUR  PARJURE.— PROCEDURE. 

Queen's  Bench,  Crown  Si  de,  Québec,  7th  February,  1800. 

Before  DuvAi,,  Justice. 
REfiiNA  ?x  Maxwell. 

Jugé:  Que,  siir  accusation  pourpnrjiire,  le  Défendeur  doit  se  présenter 
et  se  soumettre  à  la  juridiction  de  la  cour,  avant  (ju'il  lui  soit  permis  de 
plaider  à  telle  accusation. 

Thii  grand  jury  having  found  a  "  true  bill,"  on  an  indict- 
nuînt  for  perjury  against  Défendant,  and  application  having 
been  granted  for  the  issuingof  the  processof  the  court  totake 
lus  body,  Holt  appeared,  and,  on  his  behalf,  inoved  for  leave 
to  plead  "  not  guilty  "  to  the  indictnient,  alleging,  that  although 
in  cases  of  felony,  the  party  indicted  nmst  tirst  appear  before 
being  allowed  to  plead,  j'et  that,  in  cases  of  niisdenieanor,  the 
ruie  was  différent  (1). 

Pope,  T.  :  Against  the  motion,  said  that  the  authorities 
cited  established  the  contrary  doctrine  ;  that  they  had  référence 
to  H  stage  of  the  proceedings  subséquent  to  the  surrender  of 
Défendant;  that  the  motion  before  the  court  was,  "  for  leave 
to  yiut  in  a  plea  of  notguilt}',  and  that  the  trial  take  place  ins- 
tunter,"  and  that  neither  portion  of  this  motion  could  be  gran- 
ted :  that  the  authorities  cited  were  décisive  on  both  points  ; 
that  Défendant  must  first  suirender  hiniself  and  submit 
to  the  jurisdiction  of  the  court,  in  cases  of  misdemeanor  as 
well  as  in  felony,  before  being  allowed  to  plead,  or  obtain  any 
favor  from  the  court  (2);  that,  after  Défendant  had  surrende- 

(1)1  Chitty's  Crimhiaf  Lan;  pp.  279,  280,  297  ;  Archbold's  Pleadhuj  avd 
AV/,/.,pp.  111  and  112. 

(•2)  1  Chitty's  Criwiml  Lmr,  pp.  337,  338,  339,  343,  34r.,  346,  411. 


:5 


118 


RAPPORTS  .lUDICIAIRKS   REVISIÎS 


red,  ail  the  conséquent  proceedings  coukl  be  conducted  in  liis 
absence  by  counsel,  as  well  with  respect  to  pleading  a»  to  trial, 
but  that  the  privilège  to  do  so  only  began  after  the  arrest  of 
Détendant,  or  after  he  had  given  bail  (1). 

DuvAL,  Justice  :  The  first  thing  Défendant  had  to  do  was 
to  submit  to  the  jurisdiction  of  the  court,  before  he  coukl  be 
allowed  to  plead  to  the  indictment  or  to  hâve  a  day  fixed  for 
his  trial  ;  the  authorities  cited  by  counsel  on  both  sides  clearly 
laid  down  this  rule  ;  and  it  was  a  wise  rule,  otherwise,  suppo- 
sing  Défendant  were  found  guilty  the  sentence  of  the  court 
could  not  be  carried  into  exécution,  in  conséquence  of  his 
absence,  perhaps  in  a  foreign  country,  whence  he  niight  never 
return,  and,  in  conséquence  of  his  not  having  put  in  bail  ;  the 
Défendant  could  not,  therefore,  be  allowed  to  take  any  pro- 
ceedings  in  court,  until  after  he  had  submitted  to  the  jurisdic- 
tion of  the  court.  (10  D.  T.  B.  C,  p.  35.) 

HoLT  and  Irvine,  for  Défendant. 

Pope,  T.,  for  Prosecutor. 


PROCEDURE— DECLARATION. 

Circuit   Court,  Québec,  23  février  18G0. 
Before  Stuart,  Asst.-Judge. 
Labbé  vs.  McKenzie. 

Jugé  :  Qu'un  Demandeur  portant  une  action  pour  le  recouvrement  du 
montant  d'un  compte  reconnu  et  admif,  sera  tenu,  nonobstant  sa  décla- 
ration qu'il  procède  entièrement  sur  la  reconnaifsance,  de  produire  un 
compte  de  particularités.  (2) 

This  was  an  action  brought  to  recover  £20  10  0,  and  the 
particulars  of  the  demand  were  as  follows  :  1859,  décembre, 
pour  balance  de  compte  reconnu  et  admis,  £20  10  0. 

Vannovous,  for  Défendant,  applied  for  further  particulars. 
He  argued  that,  with  the  particulars  furnished,  it  was  impos- 
sible to  know  whether  the  debt  was  of  a  nature  to  be  recov- 
ered.  It  might  be  a  gaming  debt,  or  some  other,  which  it  was 
not  the  policy  of  the  law  to  recognize  as  a  recoverable  debt. 
In  an  action  brought  on  an  account  stated  and  settled,  the 
whole  account  must  be  produced,  and  évidence  of  a  stating 

(1)  Bex  va.  Carliêle,  6  Car.  and  I^,  p.  628;  Reijina  vs>.  Bmhjer,  7  Juiist., 
216  ;  Rtx  va.  Wilkes,  2  Wilson's  NeportH,  p.  151  ;  Fex  vs.  S/iencer,  1  Wilson's 
Jieports,  p.  316  ;  Résina  vs.  Minshall,  8  Car.  and  P.,  p.  570  ;  Rojina  vs.  Treii- 
Jield,  8  Car.  and  P.,  p.  284  ;  Archbold's  Criminal  Pleadhuj,  p.  67. 

(2)  V.  Art.  60  C.  P.  C. 
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w'ould  not  sufRce  to  support  it.  If  thèse  particulars  were  ad- 
initted,  the  statute  of  limitations  could  be  readily  eluded,  and 
Il  (lebt  prescribed  and  requiring  a  promise  in  writing  for  its 
revival,  might  be  recovered  upon  évidence  of  a  verbal  admis- 
sion. A  Défendant  would  be  placed  in  a  most  embarrassing 
position,  as  his  means  of  defence,  in  most  cases,  would  be  li- 
Miited  to  a  déni»!  of  the  admission,  withnut  knowing  thc 
ciiuse  of  debt,  and  the  court  would  be  at  a  loss  to  settle  whe- 
tlier  the  french  or  english  rule  of  évidence  should  apply.  The 
Défendant  could  not  readily  plead  a  res  judicata. 

Oleason,  for  Plaintiff,  relied  upon  the  practice  which  had 
permitted  actions  to  be  brought  in  this  way,  and  said  that 
Plaintifl'  proceeded  exclusively  upon  the  aknowledgment. 

The  court  ordered  further  particulars,  (10  R  T.  B.  C.,\i.  77.) 

FouiiNiER  and  Gleason,  for  Plaintiff. 

Vannovous,  for  Défendant. 


NUISANOE. 

Queen's  Bench,  Crown  Side,  Montréal,  24  mars  1860. 
Before  Aylwin,  Justice. 
Regina  v8.  Bruce. 

Jugé  :  1"  Que,  dans  l'espèce,  "  un  témoignage  pour  constater  l'avan- , 
tage  résultant,  ou  qui  pourrait  résulter,  au  public  en  général  de  la  vente 
et  de  l'usage  d'un  article  manufacturé,  ne  pouvait  être  admis,  en  autant 
qu'il  est  rOglé  que  le  fait  que  la  chose  dont  on  se  plaint  est  sur  le  tout 
plus  commode  au  public  que  les  inconvénients  dont  on  se  plaint,  n'est 
pus  une  défense  à  une  accusation  pour  une  nuisance  " 

2"  Que  la  rôçle,  nie  utere  tuo  ut  alienum  non  îœdas,  qui  nous  enjoint  de 
jouir  de  ce  qui  nous  appartient  de  manière  à  ne  faire  tort  à  personne, 
est  une  maxime  familière  du  droit  commun  de  l'Angleterre,  aussi  bien 
qu'une  maxime  du  droit  civil. 

3°  Que  dans  le  Bas-Canada,  où  la  Cour  est  présidée  par  un  seul  juge, 
in  banco,  et  jamais  j)ar  plus  de  deux,  la  motion  pour  un  nouveau  procès 
dans  les  cas  de  misdirection  devient  impraticable. 

Aylwin,  Justice  :  In  this  case,  which  was  tried  in  October 
liist,  Défendant  was  convicted  of  a  nuisance,  in  setting  up  and 
carrying  on  a  manufactory  of  animal  manure,  in  the  Québec 
snburbs,  near  the  common  gaol  of  the  district,  and  a  motion 
was  made  to  set  aside  the  verdict,  and  for  a  new  trial.  The 
j,'round8  stated  on  behalf  of  Défendant,  are  :  Ist,  The  rejec- 
tion,  by  the  judge  who  presided  at  the  trial,  of  évidence  to 
prove  the  advantage  accruing,  and  likely  to  accrue,  to  the 
public  at  large,  from  the  sale  and  use  of  manufactured  ani- 
mal manure  ;  2nd,  misdirection,  in  declaring  that  the  rule,  or 
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one  of  thc  rules  by  winch  the  ju)y  should  be  ^uided  wuh 
coutained  iii  the  inaxiin,  sic,  aterc  fiio  af  aiieiiam  non  l(t'/laf<. 
importing,  thon  shalt  not  use  vvliat  is  thine,  in  such  wise  as  to 
injure  or  annoy  the  neighbour,  whieh  niaxini  was  one  of  tlit- 
civil  law,  and  not  one  of  the  rules  of  the  cri  minai  lavv  of 
England  ;  3r<l,  niisdirection,  in  declaring  that  the  testinioiiy 
on  behalf  of  Défendant,  by  several  vvitnesaeH  residing  in  the 
neighbourhood  of  the  factory,  to  the  effect  that  they  had  suf- 
fered  no  discomfort  or  annoyance,  in  or  about  their  respective 
résidences,  froni  certain  odonrs,  proceeding  froni  the  factory, 
was  not  of  equal  weight  as  the  testiniony  of  certain  othei' 
witnesses  produced  and  exaniined  on  behalf  of  the  prosecu- 
tion,  vvho  swore  that  they  had  suff'ered  annoytincea  and  dis- 
comfort from  the  aaid  odour,  although  aome  of  them  lived  at 
a  greater  distance  from  the  factory  than  the  witnesses  for  the 
defence,  and  in  declaring  that  the  évidence  so  adduced  Ijy  De- 
fendant  was  merely  négative,  while  the  testimony  for  the 
prosecution  was  affirmative  ;  4th,  that  the  verdict  was  ren- 
dered  contrary  to  law,  évidence  and  justice.  The  application 
for  a  new  trial,  on  the  ground  of  niisdirection,  having  raised 
an  important  question  of  practice,  it  was  deemed  proper  spc- 
cially  to  call  the  attention  of  ail  the  judges  of  the  court  to  it, 
in  order  to  the  establishment  of  uniformity  of  décision  in  the 
several  districts,  and  judgment  is  now  to  be  delivered  in  the 
premises.  The  judges  are  unanimously  of  opinion  that  no 
Huch  motion  can  be  entertained.  Tins  court  sits  in  baidv, 
and,  by  the  32nd  section  of  the  statute  of  the  12  Victoria,  cai). 
37,  one  jutlge  forms  a  quorum,  and  exercises  ail  thc  povvev 
and  authority  of  the  full  court,  composed  of  ail  the  Judges. 
The  proceedings  of  the  court  in  bank,  are,  therefore,  not  mo- 
re susceptible  of  revision,  or  examinable  in  the  shape  of  a  mo- 
tion for  a  new  trial,  when  had  before  one  ju<lge,  than  before 
two,  three,  four  or  the  whole  court.  In  treating  of  new  trial, 
in  England,  Chitty,  Cri  minai  Laiv,  vol.  l,p.  t)59,  says  :  "When 
the  application  is  regularly  made  in  court,  upon  grounds  pri- 
ma faoie  sufficient,  they  will  award  a  rule  to  shew  cause  why 
a  new  trial  should  not  be  granted.  On  this  the  puisné  judge 
of  the  court  applies  to  the  judge  who  tried  the  cause,  unless 
he  were  one  of  the  judges  of  the  court,  for  a  report  of  the 
trial  and  a  statement  of  his  opinion  respecting  its  merits.  If 
he  signify  his  dissatisfaction,  the  remedy  prayed  for  is  usual- 
ly  allowed  ;  if  he  déclare  his  concurrence  with  the  verdict,  it 
is  commonly  refused  ;  but,  if  he  merely  report  the  évidence, 
without  giving  any  decided  and  satisfactory  opinion,  the 
court  will  admit  the  question  to  be  argued  before  them."  In 
Lower  Canada,  where  this  court  is  held  before  one  judge,  and 
never  before  more  than  two,  the  motion  for  a  new  trial  in 
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Ciiscs  of  snppoHod  inisdirtiction,  liecoines  inipmcticjilde.  If  such 
îi  ini)ti(»n  could  bo  rt'ceivod  ut  ail,  it  \vould  paialyze  thc  court, 
iiiid  in  the  ontlyin^  districts,  such  as  Three  Rivera,  St.  Fran- 
cis, (  )tta\va  and  Kaniouraska,  where,  re^ularly,  only  one 
juillet'  CHU  sit,  the  party  accused  would  virtually  hâve  an  ap- 
pcal  in  every  case,  and  the  respite  of  one  or  more  ternis,  at 
lijs  ()\vn  pleasure.  Inconvenience  it  is  true  nnght  arise  froni 
thc  Nvant  of  a  nevv  trial,  in  particular  cases,  but  whenever  rea- 
soiiahle  douht  shall  exist,  it  is  to  be  expected  that  the  jud^e 
will  bc  reudy  to  state  a  case  tbr  the  opinion  of  the  Court  Cri- 
iiiiiial  Appeal  as  latel}'^  constituted,  and,  in  tins  shape,  redress 
will  b((  atiorded.  In  the  présent  instance,  there  is  nothing  to 
tiutliorize  a  référence  to  the  Appeal  side  of  the  Court.  As  to 
tilt'  Hrst  ground  stated  in  the  «notion,  as  a  niisdirection  of  the 
ju<l<^e  :  "  It  is  novv  settled  that  the  circumstance,  that  the 
tliini,'  coinplained  of  furnishes,  upon  the  wliole,  a  groater  con- 
vcnience  to  the  public  than  it  takes  away,  is  no  answer  to  an 
indictnient  fora  nuisance."  (1)  As  to  the  second  ground  of 
siipposed  misdirection,  it  is  wholly  unfounded,  inasmuch  as 
tli((  rule  .sic  utere  tuo  ut  alienuni  non  lutdas,  vvliich  directs  us 
to  cnjoy  our  own  property  in  such  a  manner  as  not  to  injure 
tliiit  of  another,  is  a  fauiiliar  niaxiin  of  the  coninion  law  of 
Eiigland,  as  well  as  a  niaxim  of  the  civil  law.  (2)  The  pure 
moral ity  of  this  beautiful  rule  would  secure  its  introduction 
iiito  the  law  of  every  Christian  land,  and  it  is  not  less  en- 
f^lisli  than  it  is  roman.  Its  application  to  nuisance  is  direct 
fiml  manifest.  As  to  the  two  remaining  ground,  it  will  suffice 
to  say  that  it  was  put  to  the  jury  to  pronounce  if  the  busi- 
lu'ss  carried  on  b^^'  Défendant  was  productive  of  smells  offen- 
sive to  persons  passing  along  the  public  highway,  an<l  to  the 
iinnates  of  the  common  gaol.  (3)  The  distinction  between 
attirmative  and  négative  testimony  was  pointed  out  to  the 
jury  in  the  judge's  charge,  and  they  were  distinctly  told  that 
it  was  for  them  exclusively  to  weigh  the  testimony  on  both 
sides,  and  to  détermine  which  preponderated.  No  opinion  was 
cxjn-essed  by  the  judge  upon  the  merits,  but  it  has  been  held 
that  "  where  verdict  is  consistent  with  justice,  a  new  trial 
will  not  be  granted  on  account  of  a  strong  expression  of  opi- 
nion on  the  part  of  the  judge,  as  to  the  merits."  (4)  The  prox- 

(I)  Roscoe's  Evidence  in  Criniinal  cases,  p.  177,  VV'ard's  case  ;  4  A.  anil  K., 
m-J{.  V8.  Mon-in,  1  B.  and  Ad.,  441  ;  //.  vs.  Ramlall,  Carr  and  M.,  4»«  ; 
AirMiold't  CnmiiiaJ  Pleadiiit/,  746  ;  li.  vs.  Tindall.,  1  Nev.  and  P.,  719  ;  0, 
A.lol.  and  E.,  143;  Be;/.  vs.  iietf.i,  2  E.  and  B.,  1023. 

(•2)  See  liroomf'n  Lerfo/  Maxïms,    161-172,   and  the  nunieroiis   cases  there 

oited. 

(;<)  See  Rex  vs.  Reid,  2  0,  and  P.  485. 

(4)  1  Biirr,  .54  ;  2  Salkeld,  644,  6,  8,  653  ;  1  Ohiffy'»  GriminaJ  Lair,  657. 
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iinity  of  tlie  nuiTiufttctory  to  tlie  coinmon  gaol,  ainl  tlin  in-- 
cessary  exposure  of  tlie  inmates  of  tliis  crowiU'd  buildinij  to 
the  conso(|nenceH  of  offensive  sinella,  inake  the  case  additioii- 
ally  important  to  the  public.  Again,  the  nattire  of  the  thiiif,' 
nianufactured,  tliat  is  animal  niannre  into  which  the  otîal  of 
cattle  is  converted  l»y  a  very  ingénions  contrivance,  is  not  tn 
be  lost  sight  of.  Notwithstanding  the  value  of  the  process,  it 
is  plain  that  it  is  not  one  which  ought  to  be  carried  on  in 
such  a  thoroughfare  as  the  Québec  suburbs,  near  the  gaol. 
The  verdict  of  the  jury  was  supported  by  the  évidence,  aiul 
there  is  no  reason  to  be  dissatisfied  vvith  it ,  it  met  the  justico 
of  the  cnse.  "  And  it  is  gênerai  rule  that,  even  where  grounds 
an;  laid,  which  in  gênerai  are  sufficient,  a  new  trial  will  not 
be  granted  to  encourage  a  dispf)sition  to  litigate,  or  unless  it 
i.w  necessary,  in  order  to  obtain  substantial  justice."  The  order 
must  go  that  Défendant  takc  nothing  by  the  motion.  As  the 
voluntary  discontinuance  of  a  nuisance  always  has  an  in- 
fluence in  the  award  of  judginent,  the  case  will  be  directed  to 
stand  over  till  the  next  term.  (10  D.  T.  B.  C,  p.  117.) 

JoiiNHTON,  Q.  C  for  Prosecution. 

Drummond,  Q.  C.,  for  Defence. 


MUR  MITOTEN.-EZHAUSSEMElTfS, 

Cour  Supérieure,  Montréal,  27  février  1858. 
Coram  Smith,  J. 
Tavernier  V».  Lamontagne. 

Jvgé  :  Que  le  voisin  tjni  se  sert  des  exliaiissements  du  mur  mitoyen 
faits  par  son  oc-voisin,  est  tenu  de  lui  ])ayer  la  moitié  du  prix  et  valeur 
de  ces  exhaussements. 

Le  Demandeur,  par  sa  déclaration,  alléguait  ;'  Que,  par  acte 
de  vente  fait  à  Montréal,  devant  Lamontagne,  notaire  (qui  est 
le  Défendeur)  et  son  confrère,  le  17  octobre  1850,  Laurent 
Dufresne,  Marie  Adélaïde  Lamontagne,  curatrice  de  sieur  Luc 
Dufresne,  son  mari,  reconnurent  avoir  vendu,  pour  le  prix  de 
£14  9s.  3d.  paj'é  au  Demandeur  le  droit  de  mitoyenneté  danj 
le  mur  de  séparation  ou  pignon  d'entre  la  pi'opriété  Jes  sieur 
et  dame  Dufresne  et  une  autre  propriété  adjacente  appei  te- 
nant au  sieur  Tavernier,  située  sur  la  grande  rue  du  Faubourg 
St-Laurent  de  la  ville  de  Montréal,  le  droit  de  mitoyenneté 
comprenant  tant  le  dit  mur  que  le  terrain,  jusqu'à  concurrence 
de  neuf  pouces  de  largeur,  sur  trente-deux  pieds  de  profon- 
deur, sur  lequel  il  se  trouve  construit  ;   qu'il   fut  de   plus 
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(MittiMlu  quo  le  DoiiuiTuleur  ho  r<^8ervait  tons  ses  droits  «Inns 
K's  cxliJiuHsoinentH  qu'il  ferait  au  unir  ou  pignon,  et  (lu'îl 
(Icviiit  fiiire  faire  à  «es  propreH  frais,  et  que  la  ii>oiti«^  devait 
lui  vu  être  payée  quand  les  sieur  et  dame  Dufresne  viendraient 
a  en  faire  usage  ;  C|ue  le  Demandeur  a  bâti  Hultsécjuemment 
uni-  maison  sur  le  terrain  voisin  du  terrain  ilis  sieur  et  <lanu' 
Dut'nsne  :  qu'en  ce  faisant,  il  s'est  servi  du  mur  mitoyen  qii'il 
avait  neliettS  mais  qu'il  a  fait  sur  le  mur  des  exhaussements 
d'une  valeur  considéraMe,  et  qu'il  a  fait  en  arrière  du  mur 
mitoyen  une  prolongation  <le  ce  mur  ;  qm;,  ]iar  bail  à  loyer, 
t'ait  à  Montréal,  le  î)  avril  1855,  devant  VVeekes  et  son  con- 
friTc,  notaires,  Ljiurent  Dufresne  donna  à  loyer,  pour  le  terme 
(le  (|uin/,e  années  à  compter  du  loi- mai  1S55,  au  Défendeur 
"  un  lot  de  terre  vacant,  situé  dans  cette  cité  de  Montréal,  au 
(|Uiirtier  8t-Laui"ent,  avec  des  ruines  d'une  maison  en  pierres 
incendiée,  fjui  se  trouvent  sur  le  terrain  ;  "  lar|uelle  maison  est 
la  uiénie  ()Ue  celle  par  rapport  à  laquelle  le  Demandeur  avait 
acheté  le  droit  de  mitoyenneté,  et  dont  le  mur  était  devenu 
mitoyen  avec  le  Demandeur,  sur  lequel  mur  ce  dernier  a  fait 
los  exhaussements  ci-dessus  mentionnés  ;  que,  parce  bail,  fait 
pour  £10  0  0  pour  les  cinq  dernières,  le  Défendeur  s'obligea 
(le  faire  élever,  sur  le  terrain,  des  bâtisses  en  briques  ou  en 
pierres  de  la  valeur  de  cinq  à  six  cents  livres,  et,  h  lu  fin  du 
bail,  le  bailleur  aurait  le  droit  de  garder  ces  bâtisses,  en  pay- 
ant deux  cent  livres  d'indenmité  au  Défendeur  ;  et,  au  cas 
contraire,  mais  à  l'option  du  bailleur,  le  Défendeur  devait  gar- 
der les  bâtisses,  payer  six  cents  louis  au  bailleur  et  devenir 
])ropriétaire  des  bâtisses  et  du  terrain  ;  (]ue  le  Défendeur  a, 
cil  conformité  du  bail,  érigé  une  maison  et  dépendances  ;  qu'il 
s'est  servi,  non  seulement  du  mur  mitoyen  entre  le  Deman- 
deur et  lui,  mais,  encore,  des  exhaussements  faits  par  le 
Demandeur  dans  la  cour  ;  qu'ainsi  il  est  tenu  de  payer  pour 
la  moitié  de  la  valeur  des  exhaussements  et  prolongation  de 
mur  dont  il  se  sert,  la  somme  de  £31  lOs.  6d.  qu'il  doit  au 
Demandeur. 

Le  Défendeur  contesta  cette  demande,  alléguant  que  le  mur 
sur  le(]uel  les  exhaussements  ont  été  faits  par  le  Défendeur' 
appartenait  d'abord  tout  entier,  avant  le  1er  octobre  1(S50,  à 
Laurent  Dufresne  et  Luc  Dufresne,  ainsi  que  le  terrain  sur 
lequel  se  trouvait  construit  le  mur  ;  que  le  mur  formait  alors 
le  pifTiion  d'une  maison,  lequel  pignon  a  trente-deux  pieds  de 
IirofoiKJeur,  de  plus,  se  prolongeait,  comme  il  se  prolonge 
encore,  comme  mur  de  séparation  assis  entièrement  et  exclu- 
sivement sur  tout  le  terrain  appartenant  aux  sieurs  Dufresne, 
t't  dans  laquelle  prolongation  conséquemment  le  Demandeur 
ii'ii  aucun  droit  de  mitoyenneté  ;  que  ce  ne  fut  que  le  17  octo- 
Itie  1850,  que  le  Demandeur  a  acquis  un  droit  de  mitoyenneté 
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<lana  cotte  partie  aeuleiHent  du  mur  qui  formait  le  pignon  do 
titntc-deux  pieds  <le  profondeur,  ju.st|U  a  concurrence  de  neuf 
pouces  seulement  ;  que  c'est  par  le  dit  acte,  que  le  Défeiideur 
a  reconnu  qu'avant  cette  époque  tout  le  mur  appartenait  aux 
sieurs  Dufresne,  et  était  l)âti  entièrement  sur  leur  terrain  ; 
que  le  Défendeur,  qui  était  aux  droits  des  sieurs  Dufresiu', 
était  en  droit  de  faire  des  exhaussements  sur  le  pignon  ; 
attentlu  qu'il  est  mitoyen  entre  lui  et  le  Demandeur,  et  que 
les  exhaussements  que  le  Défendeur  a  ainsi  faits  l'ont  été  sur 
l'ancien  pignon,  et  sans  se  servir  d'aucun  des  exhaussements 
faits  par  le  Demandeur,  lescpiels  d'ailleurs,  ont  été  construits 
do  manière  à  ne  pouvoir  servir  aucunement  au  Défendeur: 
(pie  le  Défendeur  était  en  droit  de  se  servir  du  mur  de  sépara- 
tion ou  de  clôtuie  (pii  existe  sur  le  terrain  des  sieurs  Dufresne, 
d'aucune  manière  (pie  ce  puisse  être,  mais  on  se  sert  pas 
néanmoins  d'icelui,  et  nie  de  s'en  être  jamais  servi  ;  (pie  lo 
Défendeur  ne  s'est  jamais  servi  d'aucu»^  exhaussement  fait 
par  le  Demandeur,  et  (ju'il  avait  le  droit  de  se  servir  de 
la  prolongation  du  mur,  (supposé  qu'il  l'eût  fait,  ce  qu'il  n'a 
jamais  fait  néanmoins)  et  que,  pour  ce,  il  ne  doit  rien  au 
Demandeur  qui  ne  peut  exercer  aucun  recours  en  loi,  contre  le 
Défendeur,  attendu  que  le  Défendeur  n'a  fait  que  ce  que  tout 
propriétaire  adroit  de  faire  sur  son  propre  sol  ;  que  le  Deman- 
deur n'a  pas  exhaussé  le  pignon  dans  toute  sa  largeui",  mais 
seulement  pour  une  largeur  d'environ  neuf  pouces  ;  que  le 
Défendeur  était  bien  fondé  à  faire  des  exhaussements  sui-  le 
restant  de  la  largeur  du  mur  ;  que  partant  le  Défendeur  n'a 
fait  qu'user  du  droit  qu'a  tout  propriétaire,  de  bâtir  sur  le  sol 
(jui  lui  appartient. 

La  cour  considéra  qu'il  était  établi,  par  l'enquête,  (|ue  le 
Défendeur  s'était  servi  des  exhaussements  faits  par  le  Denian- 
deiii",  quant  au  pignon  seulement,  et  condamna  le  Défendeur 
à  payer  (1)  la  moitié  de  la  valeur. 

"  La  cour  condamne  le  Défendeur  à  paj-er  au  Demandeur 
la  somme  de  £G  Ils.  Od.  prix  et  valeur  du  mur  de  séparation 
ou  pignon  d'entre  la  propriété  de  sieur  et  dame  Dufresne  ot 
une  autre  !  /opriété  adjacente,  appai'tenant  au  Demandeur, 
située  sur  la  grande  rue  du  faubourg  St-Laurent,  de  la  ville 
de  Montréal,  le  Demandeur  ayant  acquis  le  droit  de  mitoyen- 
neté dans  le  mur,  par  actt^  de  vente  entre  lui  et  Laurent 
Dufresne,  tle\'ant  maître  Lamontagne  et  son  confrère,  notaires 
publics,  le  17  octobre  1(S50,  et  le  Défendeur  s'étant  servi  du 
nnir  pour  bâtir  sur  le  terrain  adjacent,  suivant  un  certain  bail 

(1)  Ville  Pothier,  Contrat  de  sorii-té,  1er  appendice,  No  201  ;  Merlin,  //'V'., 
v<>  MUoyvmK-té,  page  34(5  ;  l'anlessus,  Ihn  Heriùfiitles,  ],  vol.,  p.  340,  No  I ;").'<: 
(ont.  de  Pari»,  article  19S  ;  Dnplcssis.  j).  124,  liv.  2,  eh.  4  ;  Pesgoilets, 
K.l.  1787,  p.  155,  No.  5,  p.  1»2,  No.  12. 
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à  loyer  à  lui  consenti  par  Laurent  Dufresne,  par  acte  devant 
Maître  Weeko.s  et  son  confrère,  notaires  publics,  le  9  avril 
1855,  avec  intérêt  sur  la  aonune  de  £6  lis.  Od.  à  compter  du 
17  janvier  1(S57,  jour  de  l'assignation,  jusqu'au  paiement,  et 
aux  dépens,  connne  dans  une  cause  de  la  cour  de  circuit." 
(4  J.,  p.  81.) 

LouANGER,  PoMiNViLLE  et  LoRANGER,  Avocats  du  Deman- 
deur. 

Lafkenaye  et  Paimn,  Avocats  du  Défendur. 


1  v., 


FOU£  ENCHERE-PROCEDURE. 

Sui'EUioR  Court,  Montx-eal,  2yth  February,  1860. 

Coram  Smith  J. 

DicKENsoN  vs.  BouiMiUE  and  Blanchard,  Adjudicataire,  Mis 
en  cause. 

Hdd  :  That  a  rule  nid  for  folle  enchère  must  contaiu  a  description  of 
tlie  lands  usked  to  be  resold  à  la  folk  encfière.  (1) 

'ïhG  Adjudicataire  havingfailed  to  pay  the  purchase  money, 
on  motion  of  Plaintiffs  attornies,  a  rule  was  obtained  for  a 
folle  enchère  nisi  causa.  The  rule  referred  to  the  lands  as 
l'eing  described  and  specified  in  the  sheritf's  return  and  the 
procès-verhat  of  seizure  thereto  attached,  by  him  made  to  the 
writ  of  exécution,  but  did  not  contain  a  spécial  description  of 
the  lands.  The  court  discharged  the  rule,  holding  that  the  rule 
sliould  contain  a  description  of  the  lands.  (4  /.,  p.  119.) 

Tokrance  and  MoRRis,  for  Plaintitf'. 


i  *. 


COMMISSAIRES  D'ECOLES. -ACTION  EN  REDDITION  DE  COMPTES. 

SUPERIOR  Court,  Montréal,  30th  September,  1859. 

Coram  Smith,  J. 

Les  Commissaires  d'Ecoles  iour  la  municipalité  de  la 
PAROISSE  de  St-Michel  DE  Vaudreuil  vs.  Bastien. 

Jtujé:  1"  Que  les  commisaairesd'écoles  sont  tenus  de  respecter  les  réso- 
lutions de  leurs  prédécesseurs  en  office  ; 
-'"  Qu'une  action  en  reddition  décompte  ne  peut  pas  être  portée, sans 

(1)  V.  art.  690,  C.  P.  C. 
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;i'.i;.'Uii  iilk'guô  Je  fraude  ou  erreur,  dans  le  cas  où  une  décharge  a  été  pré- 
cVlemment  donnée. 

3°  Que,  i)ar  la  12  Vict.,  ch.  50,  sec.  12,  le  surintendant  de  l'inslruction 
publi(iue  a  le  droit  de  régler  les  différends  de  cette  nature,  et  que  son  juge- 
ment a  l'effet  d'une  sentence  arbitrale.  (1) 

Les  Demandeurs  poursuivirent  le  Défendeur,  qui  avait  été 
leur  secrétaire-trésorier,  par  une  demande  en  reddition  de 
comptes  pure  et  simple,  sans  allé(]ruer  que,  lors  de  la  remise  des 
livres  par  le  Défendeur,  et  du  paiement  qu'il  avait  fait  à  leurs 
prédécesseurs  en  office  de  la  balance  des  deniers  dont  il  était 
comptable,  loi's  do  sa  sortie  de  charge,  le  Défendeur  les  avait 
fraudés,  ou  que,  par  erreur,  il  s'était  glissé  d"s  omissions  dans 
sa  reddition  de  compte  à  l'amiable  faite  entre  eux.  Le  Défendeur 
plaida  :  "  (pi'il  a  remis  entre  les  mains  des  Demandeurs,  tous 
"  livres,  papiers  comptes,  reçus  et  documents  qu'il  avait  eus 
"  en  sa  possession,  pendant  la  durée  de  sa  charge  comme  secré- 
"  taire- trésorier,  et  ce  sur  la  demande  des  Demandeurs,  et  ainsi 
"  le  Défendeur  se  trouve  sans  documents  ou  reçus,  lesquels  sont 
"  en  la  possession  des  commissaires,  et  ont  été  acceptés  par 
"  eux,  sur  reddition  de  comptes  du  Défendeur  ;  que,  par  les  lois 
"  scolaires,  le  Défendeur,  comme  secrétaire-trésorier,  était 
"  tenu  de  rendre  publi(iuement  ses  comptes  aux  contribuables 
"  de  la  municipalité,  ce  qu'il  a  fait  chaque  année  et  qu'ensuite 
"  les  conimissaires  d'écoles  en  charge,  ont  reçu  et  excepté  les 
"  comptes,  comme  corrects,  justes  et  bien  fondés,  ce  qui  résulte 
"  des  documents  ou  rapports  de  délibérations  de  la  dite  corpo- 
"  ration  scolaii'e,  dont  le  Défendeur  produit  copies,  comme 
"  ses  exhibits,  au  soutien  des  présentes,  et  que  chaque  fois  et 
"  chaque  année,  les  comptes  du  Défendeur  ont  été  régulièrc- 
"  ment  acceptés  par  les  couniiissaires,  et  valablement  rendus 
"  par  le  Défendeur;  que  tous  les  comptes  étaient  expliqués  lors 
"  de  la  reddition  il'iceux  et  (pie  les  commissaires  les  acceptaient, 
•'  de  même  que  les  autorités  scolaires  dans  le  pays  ;  que  les 
"  Demandeurs  ne  peuvent  revenir  contre  l'acceptation  des 
"  comptes  régulièrement  faite  par  la  commission  qui  les  l'ece- 
"  vait  et  était  alors  en  charge,  et  que,  si  les  Demandeurs  ou 
'•  commissaires  alors  en  charge  ont  accepté,  comme  ils  l'ont  fait. 
"  les  comptes  et  les  ont  ainsi  reçus,  et  s'ils  ont  reçu  ou  accepté 
"  comme  légales  des  charges  ou  dépenses  réellement  faites, 
"  mais  non  autorisées  par  les  lois,  ils  doivent  s'en  attribuer  la 
"  faute,  et  non  la  faire  retomber  sur  le  Défendeur  qui,  lui, 
"  agissait  sur  leur  ordre  et  autorisation  et  n'a  pas  fait  de  frais, 
"  d ouvrages  ou  des  déboursés,  ou  n'a  paj-é  des  argents  (pie 
"  sur  l'ordre  des  commissjiires  alors  en  charge  qui,  ensuite,  ont 
"  accepté  ses  comptes,  après  que  le  Défendeur  en  eut  donné 
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"  connaissance  aux  contribuables,  en  les  lisant  et  les  faisant 
"  connaître  à  la  paroisse,  conformément  à  la  loi  ;  que  les  com- 
"  inissaires,  alors  en  charge,  avaient  droit  d'onlonner  toutes  les 
"  dépenses  que  le  Défendeur  chargeait,  et  avait  le  droit  de  les 
"  recevoir  et  accepter  comme  valables  et  légales,  et  ordonner 
"  le  paiement,  à  même  les  fonds  scolaires,  et  le  fait  de  l'accep- 
"  tation  des  comptes  est  une  preuve  valable  et  suffisante  de 
"  leur  autorisation." 

Smith,  J.  :  This  is  an  action  brought  by  the  School  Com- 
niissioners  of  the  parish  of  Vau<ireuil,  against  their  ex-secre- 
tary-treasurer,  for  monies  by  him  had  and  received  for  their 
own  use.  The  accounts  of  Défendant  hâve  already  been  ap- 
proved  and  a  discharge  has  been  obtained  by  him  from  the 
former  commiasioners.  Plaintiffs  form  a  corporation,  which 
l)y  élection,  has  perpétuai  succession,  The  tirst  point  to  be  con- 
sidered  is  whether  Plaintiffs  are  bound  by  the  acts  of  their 
predecessors  ?  It  cannot  be  doubted  that  they  are,  and  that,  if 
the  discharge  which  has  been  given  to  the  Défendant  is  good, 
it  uiust  be  good  against  ail.  The  second  point  to  be  considère^ 
is  whether  there  are  such  circumstances  in  this  case  as  would 
justify  to  reopen  and  set  aside  the  account  which  has  been 
rondered  and  accepted,  but  Plaintiffs'  déclaration  do  not  state 
fraud  or  error.  Plaintiffs  have«ued  Défendant  by  a  direct  action 
for  nioneys  had  and  received  for  their  >)enefit.  There  is  no  allé- 
gation that  Défendant  has  moneys  in  violation  of  any  clause 
of  the  statute.  There  should  be,  at  ail  events,  a  précise  alléga- 
tion of  his  having  received  a  particular  amount  not  stated  in 
tho  account  ren<lere<l.  It  should  hâve  been  a  spécial  action.  A 
third  point  to  be  considered  is,  whether,  by  the  12  Vict.,  ch.  50, 
sec.  12,  i\'C-  superintendent  of  schools  had  a  right  to  settle 
disputes  on  such  matters,  and  whether  his  décision  is  not  in 
the  nature  of  a  judgment  or  sentence  arbitrale.  Now,  in  the 
face  of  this  statute,  can  thèse  suitors  corne  before  the  courts  of 
justice  when  another  tribunal  exists  for  the  décisions  of  such 
(litlîculties,  namely  before  the  superintendent  of  schools,  whose 
office  is  created  by  law  ?  I  am  disposed  to  think  that  they  can- 
not do  so.  The  action,  upon  thèse  grounds,  niust  be  tlismissed. 
(4  /.,  p.  123.) 

Cherrier,  Dorion  et  Dorion,  Avocats  des  Demandeurs. 

OuiMET,  MoRiN  et  Marchand,  Avocats  du  Défendeur. 

Viik  ((  R,  J,  R.  (ji.,  p.  21,  the  Schoot  Commîmoner.t  of  CHamhly  va.  HUhy. 
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CORPORATION  MUinCIPALE.-SEGRETAIRE-TRE80RIER. 

Cour  Supérieure,  Montréal,  17  septembre  1850. 
Corani  Badgley,  J. 
La  Corporation  du  comté  de  Chambly  vs.  Loupret. 

Jugé  :  1"  Que  le  secrétaire-trésorier  d'une  municiriiilité,  sur  son  refus 
de  rendre  compte,  doit  être  condamut^  uu  paiement  du  montant  ('taMi 
par  la  preuve  de  la  Demanderesse  avec  int<'>rêt  à  raison  de  12  par  tout 
et  de  plus  contraint  par  corps.  (1  ) 

2°  Que  la  rtigle  pour  obtenir  une  telle  condamnation  peut  être  sijrni- 
fiée  au  greffe  dans  le  cas  où  ce  sticrétaire-trésorier  a  quitté  la  Pro- 
vince. (2) 

La  Demanderesse  s'est  pourvue  en  reddition  de  comptes 
contre  le  Défendeur,  ci-devant  son  secrétaire-trésorier.  Le 
Détendeur  ne  contesta  pas  l'action,  en  sorte  que  la  Demande- 
resse ayant  procédé  ex  parte,  la  seule  question  qui  fut  soule- 
vée, lors  de  l'audition  au  mérite,  par  le  Défendeur,  fut  de 
savoir  si,  en  autant  que  le  succes.seur  du  Défendeur  n'avait 
pas  été  nommé  par  la  m^me  ré.solution  qui  le  destituait, 
nonobstant  le  3^  paragraphe  de  la  14^  clause  de  l'acte  des  mu- 
nicipalités et  des  chemins  du  Baa-Canada  de  1855,  18  Vie,  eh. 
100,  qui  est  connue  suit  :  3  "  tout  conseil  aura  le  pouvoir  de 
destituer  tout  officier  nommé  par  lui,  ainsi  que  tout  officier 
nommé  par  le  gouverneur  n'étant  pas  membre  de  tel  conseil, 
pourvu  que,  par  la  même  résolution  qui  de.stitue  tel  officiel-,  il 
nomme  une  autre  personne  à  sa  place,  et  nt)n  autrement  "  lui 
le  Détendeur  ne  devait  pas  être  considéré  C(jmme  étant  encore 
le  secrétaire-trésorier  de  la  Demanderesse.  La  cour,  par  son 
jugement  interlocutoire,  rendu  le  31  mars  1859  (Berthelot  J.) 
condamna  le  Défendeur  à  rendre  le  compte  demandé,  en  obser- 
vant que  le  Défendeur  n'avait  et  était  sans  aucun  intérêt  à  in- 
voquer les  dispositions  contenues  dans  le  susdit  statut.  Le  24 
août  1859,  la  Demanderesse  fit  signifier  au  greffe  de  la  Cour 
Supérieure,  à  Montréal,  pour  le  Défendeur  qui  aviiit  «juitté  le 
pays  après  le  prononcé  du  susdit  jugement  interlocutoire,  une 
règle  conçue  en  ces  termes  :  "  vu  que  le  Défendeur  ne  s'est 
pas  conformé  au  jugement  interlocutoire  du  31  mars  1859,  lui 
ordonnant  sous  un  mois  de  la  signification  à  lui  faite  du  dit 
interlocutoire,  de  rendre  à  la  Demanderesse  un  compte  vrai 
exact  et  sous  serment,  avec  pièces  justificatives  de  la  gestion 
et  administration  qu'il  a  eu  des  biens  et  deniers  de  la  Dennin- 
deresse,  depuis  le  11  août  1855  au  5  février  1858,  tant  des 

(1)  V.  art.  167  C.  M. 

(2)  Sed  ViiU,  14  et  15  Vie,  ch,  59,  soc  3  ;  22  Vie,  ch.  o,  sec.  60. 
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ariijents  qui  lui  ont  été  remis  en  mains  par  la  Demanderesse, 
lors  (le  son  entrée  en  charge,  (jue  des  argents  dus  avant  son 
entré  en  charge,  et  qu'il  a  retirés  depuis,  ainsi  que  des 
arn^ents  (jui  sont  devenus  dus  subséquemment,  et  par  lui 
pi'irus  et  retirés  pour  la  Demanderesse,  pendant  qu'il  a  été 
son  secrétaire-trésorier  ;  et,  vu  que  le  Demandeur  n'a  point, 
depuis  le  délai  expiré,  rendu  le  dit  compte,  et  vu  la  significa- 
tion à  lui  faite  du  dit  interlocutoire,  par  le  ministère  de  Joseph 
Robert,  un  des  huissiers  de  cette  cour,  le  6"  jour  d'avril  1859, 
la  cour  ordonne  au  Défendeur  de  comparaître,  le  17*'  jour  de 
septembre  prochain,  au  palais  de  justice,  en  la  cité  de  Mont- 
réal, à  dix  iieures  et  demie  du  matin,  cour  tenante,  pour,  là  et 
alors,  donner  ses  raisons,  si  aucune  il  a,  pourquoi,  vu  son 
défaut  de  rendre  compte,  il  ne  serait  pas  condamné  à  payer  à 
la  Demanderesse  la  somme  de  £246  8s.  4d.  avec  intérêt  du 
25  mai  1858,  tel  que  réclamé  par  l'action  de  la  Demanderesse, 
avec  dépens  tant  de  la  dite  action  que  des  présentes;  et 
pourquoi  il  ne  serait  '>oint  contraint  par  corps  au  paiement 
de  iii  dite  créance.  Et,  à  défaut  par  le  Défendeur  de  compa- 
)"îore,  aux  jour,  heure  et  lieu  susdits,  il  sera  condamné  à  payer 
à  la  Demanderesse  la  susdite  somme,  avec  intérêt  et  frais,  et, 
au  paiement  de  la  dite  créance,  conti*aint  par  corps  ainsi  que 
demandé  dans  la  dite  motion.  Cette  règle  fut  déclarée  absolue 
pour  la  somme  de  £96  8s.  3^d,  montant  établi  en  preuve  par  la 
Demanderesse  comme  ayant  été  reçu  par  le  Défendeur  durant 
sa  gestion,  avec  intérêt  au  taux  de  12  par  cent,  avec  dépens, 
et  la  contrainte  par  corps  fut  accordée.  (4  /.,  p.  125.) 

Lemlanc  et  Cassidy,  Avocats  de  la  Demanderesse. 

Lafrenaye  et  Papin,  Avocats  du  Défendeur. 


ENQUETE. 

Cour  Supf^RIEURE,  Montréal,  30  tlécembre  1859. 

» 

Coram  Badgley,  J. 
Lauzon  vs.  Stuart. 

Jngê  :  1"  Que  les  renvois,  dans  une  déjrosition,  «lui  sont  paraphés, 

Quoique  non  mentionnés  dans  le  jurât  de  la  déposition,  n'annulent  i)as  la 
éposition.  (1) 

""  (iue  l'omission,  dans  la  déposition,  que  le  témoin  n'e.«t  pas  parent, 
ni  allié  de  l'une  ou  de  l'autre  des  parties  au  degré  prohibé,  emporte  la 
nullité  de  la  déposition.  (2) 

Le  Défendeur  ht  motion  que   certaines  dépositions  fussent 
mises  de  côté  :  "  Because  said  dépositions   contain   erasures 

(i)  V.  art.  252  ot  295  C.  P.  0. 

{•^)  Ord.  1667,  titre  22,  art.  i4,  18  et  20. 

TOME   VlII.  9 
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"  and  marginal  notes  in  material  portions  ot'  said  dépositions, 
"  which  are  not  noted  or  certified  in  any  manner  in  the  jw,  at 
"  to  said  dépositions,  respectively."  Cette  motion  ne  fut  pas 
accordée.  Le  l^éfendeur  ayant  t'ait  une  autre  motion  que  les 
dépositions  de  deux  témoins  entendus  de  la  part  du  Deman- 
deur, savoir,  Joseph  Proulx  et  Paul  Let'ebvre,  fussent  rejetées  : 
"  Because  said  witnesses  appear,  by  the  dépositions,  to  bo 
"  related  to  Plaintiff,  and  to  one  of  the  parties  in  this  suit,  and 
"  it  is  notshown  that  they  were  net  related  within  the  prohi- 
bited  degree,  and  are  tlierefore  incompétent  witnesses"  ;  cette 
motion  fut  accordée. 

Peu  Curiam  :  Le  défaut  de  mention  des  renvois  ou  apos- 
tilles n'a  pas  l'effet  d'annuler  une  déposition,  pourvu  ({ue 
ces  apostilles  soient  signées,  au  désir  de  l'article  18  de  l'ordon- 
nance de  1667,  titre  22  des  enquêtes.  Mais  l'omission  de  men- 
tionner en  quoi  d-op  '"  témoin  est  parent  est  fatale,  car 
l'article  20  prcut.ii  •  dlité  dans  un  cas  semblable.  Les 
dépositions  destériiv^uio  i  roulx  et  Lefebvre  sont  rejetées.  (4  /., 
p.  126.) 

Ricard,  Avocat  lu  DraaL '^^'^ m". 

Carter,  Avocat  du  Lôiendnir 


SEGURITT  FOR  COSTS. 

SuPERioR  Court,  Montréal,  19th  October,  1859. 

Coram  Monk,  J. 
Donald  vs.  Becket. 

Held  :  That  the  interlocutorj'  judgment  of  the  court  granting  the  mo- 
tion of  Défendant  that  a  foreign  Plaintiff  .«hall  give  seourity  for  costs 
is  only  complied  with  by  Phiintiff  offering,assuch  security,  the  per-'ons 
of  tv)o  sufficient  sureties.  (1) 

Peu  Curiam  :  Plaintiff,  being  held  to  give  security  for  costs, 
bas  offered,  by  hit  motion,  to  enter,  as  such  security,  the  por- 
son  of  William  Maxwell,  who  would  justify  if  required.  De- 
fendant  bas  resisted  the  motion,  on  the  ground  that  the  per- 
son  of  one  surety  is  not  a  compliance  with  the  law.  My  per- 
sonal  opinion  is  that  the  offer  of  Plaintiff  should  be  held  snf- 
ficient,  but  the  practice  of  this  court  bas  been  otlierwise,  and 
Plaintif!'  will,  tlierefore,  take  nothing  by  his  motion.  Motion 
dismisséd.  (4  J.,  p.  127.) 

Torrance  and  Morris,  for  Plaintiff. 

C.  R.  Bedwell,  for  Défendant. 

(1)V.  art.  29C.  P.  C. 
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FAITS  ET  ARTICLE8.-ANSWER8  VIVA  VOCE. 

SuPERioii  Court,  Montréal,  4th  March,  1859. 
Coram  Badgley,  J. 
CoLEMAN  et  al.  va.  Fairbairn. 

Ilild  ;  Tluit  a  party  in  the  cause  who  lias  been  ordered  to  answer  in- 
terrogatories  sur  fuitu  et  nrtide»  rivd  voce,  under  20  Vie,  c.  44,  s.  8(i,  will 
iiot  be  allowed  to  read  bis  un-swers  from  a  paper  previously  prépar- 
ée!. (1) 

Défendant  appeared,  at  the  enquête  sittings,  to  niake  an- 
swer, vivâ  voce,  to  interrogatories  previously  served  upon  him, 
in  the  ternis  ot  20  Vie,  e.  44-,  s.  86,  and,  in  niaking  answer. 
Défendant  atteni[)ted  to  make  use  of  a  paper  on  which  he  had 
previously  written  his  answers.  Cross,  for  Plaintif!',  objected 
to  Défendant  making  use  of  the  papers,  in  giving  answer  vivâ 
voce  to  the  interrogatories,  and  his  objection  wjis  tnaintained, 
and  Défendant  ordered  to  make  answer,  without  référence  to 
the  paper.  (4  J.,  p.  127.) 

ToRRANCE  and  MoRRis,  for  Plaintiffs. 

A.  and  W.  Robertson,  for  Défendant. 


S 


PEREMPTION. 

SuPERiOR  Court,  Montréal,  31st  Deceniber,  1859. 
Coram  Berthelot,  J. 
Farnan  vs,  Joyal. 

Held  :  That  tbe  fant  oftbe  iule  for  péremption,  iiaving  been  indorsed 
and  intiluled  "  Louin  "  Joyal  in  place  of  "  Lewis  "  Joyal,  was  not  a  mis- 
iiomer  fatal  to  the  proceeding. 

On  the  20th  Deceniber,  1859,  no  proceedings  having  been 
had  in  the  case  during  three  years,  Défendant,  on  the  20th, 
served  a  rule  nisi  for  péremption,  on  this  ground,  returnable 
the  23rd  Deceniber,  upon  Plaintiffs  attornej  ;  whereupon,  the 
lutter,  on  the  22nd,  inscribed  the  cause  for  final  hearing  on 
the  uierits,  on  the  27th,  the  enquête  having  been  duly  closed 
on  both  sides.  On  the  return  day  of  the  rule,  Torrance,  for 
Défendant,  prayed  that  the  rule  might  be  declared  absolute. 
Nye,  for  PlaintitF,  resisted   the  application,  on  the  ground 

(1)  V,  art.  22fiC.  P.  C. 
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that  the  rule  was  intitulée!  in  a  cause  "Louis  Jof/nl,"  and  tho 
cause,  bet'ore  the  court,  was  oue  wherein  "  Lewis  Joyal  "  was 
Défendant. 

Per  Curiam  :  I  hold  tliat  the  woi'd  "  Louis  "  in  phice  of 
"  Lewis  "  is  no  misnomei*,  being  idew  .so)ians.  The  'péremp- 
tion h  acquired.  Rule  declared  absolute.  (4  J.,  p.  128.) 

T.  Nye,  for  Plaintiff 

Mack  and  Muir,  for  Défendant. 

F.  W.  ÏORRANCE,  Counsel. 


DROIT  D'AGCROISSEIIENT.-LEGS. 

Cour  Supérieure,  Montréal,  29  février  18G0. 
Coram  Monk,  J. 
DuPUY  vs.  Surprenant  et  al. 

Jugé:  Que,  dans  le  legs  d'une  universalité  de  biens  fait  en  faveur 
d'un  mari  et  de  sa  femme,  "  pour  appartenir  (les  dits  biens)  à  la  com- 
munauté de  biens  qui  règne  entre  eux,  et  être  considérés  comme  oon- 
quêts  d'icelle,"  il  y  a  lieu  au  droit  d'accroissement  en  faveur  du  survi- 
vant des  légataires,  pour  la  part  du  prédécédé,  si  le  prédécôs  a  lieu  du 
vivant  du  testateur.  (1) 

Le  Demandeur  se  présentait  comme  cessionnaire  des  droits 
héréditaires  de  cinq  des  frères  et  sœurs  d'Eric  Surprenant, 
l'un  des  Défendeurs,  et  alléguait,  dans  sa  déclaration  :  que 
Charles  Surprenant  et  Marguerite  Bazinet,  père  et  mère  des 
cédants  et  du  Défendeur  Surprenant,  avaient  acquis  un  cor- 
tain  immeuble  ;  que,  par  son  testament,  en  date  du  4  mars 
1843,  Charles  Surprenant  institua  Eric  Surprenant  et  Mar- 
guerite Denaut,  sa  femme,  ses  légataires  universels,  dans  les- 
termes  suivants  (voir  infra  le  jugement)  ;  que  Marguerite 
Bazinet,  par  son  testament,  en  date  du  même  jour,  a  aussi 
institué  Eric  Surprenant  et  Marguerite  Denaut  ses  légataires 
universels,  dans  les  termes  suivants  (voir  infra  le  jugement); 
que  Marguerite  Denaut  mourut  le  23  août  1845,  et  qu'après 
son  décès  Eric  Surprenant  fit  faire  inventaire  de  sa  commu- 
nauté avec  elle,  lequel  fut  clos  le  9  janvier  184G  ;  que  Charles 
Surprenant  mourut  le  16  décembre  1846,  et  Marguerite  Bazi- 
net le  13  décembre  1856  ;  que,  partant,  Marguerite  Denaut  a 
prédécédé  les  testateurs  ;  que  la  communauté  entre  Eric  Sur- 
prenant et  elle  a  aussi  été  dissoute  avant  le  décès  des  testa- 
teurs, et  que,  partant,  il  y  a  eu  caducité  des  legs  faits  à 
Marguerite  Denaut,  et  que,  par  cette  caducité,  la  moitié  des 

(1)  V.  art.  868  C.  C. 
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hifiwi  léguée  comme  susdit  est  restée  dans  les  saecessùms  des 
(lifn  Charles  Siwprenant  et  Marguerite  Bazinet  ;  que  Eric 
Surprenant  ayant  été  institué  légataire  univerael,  et  ayant 
recueilli  ce  lejjs,  il  ne  doit  rien  appréhender  dans  la  moitié  des 
dites  successions,  qui  doivent,  en  conséquence,  être  divisées 
l'iitre  les  onzes  autres  enfants  des  testateurs  parmi  lesquels  se 
trouvent  les  cinq  cédants  du  Demandeur  ;  que,  dans  les  dites 
successions,  est  demeuré  l'immeuble  en  question,  dont  la  moi- 
tié .1  été  léguée  au  dit  Eric  Sui'prenant  et  moitié  à  Marguerite 
])enaut,  de  sorte  que  les  cédants  du  Demandeur  ont  été  saisis 
chacun  d'un  onzième  dans  la  moitié  du  dit  immeuble  ;  que, 
par  acte  du  1er  avril  1859,  Eric  Surprenant  a  vendu  la  totalité 
du  dit  immeuble  à  Olivier  Perron,  l'autre  Défendeur,  pour  la 
sonnne  de  9,000  livres  ancien  cours,  à  compte  de  laquelle  il 
reçut  alors  2472  livres  ;  quant  aux  0528  livres  restant,  le  dit 
acquéreur  promit  les  payer  aux  vendeurs  ou  représentants, 
en  six  paiements  annuels-  et  consécutifs,  dus  et  exigibles  en 
mars  de  chaque  ann('e,  à  commencer  en  mars  1860;  que 
Olivier  Perron  prit  possession  immédiate  et  jouit  encore  du 
dit  immeuble  ;  que  le  Demandeur,  comme  propriétaire  des 
cincj  onzièmes  indivis,  dans  la  moitié  du  dit  immeuble,  aurait 
le  droit  de  revendiquer  du  dit  Olivier  Perron  ;  mais  qu'il  se 
contente  de  réclamer  cinq  onzièmes  dans  la  moitié  du  prix  de 
vente,  sur  les  paiements  à  échoir  en  mars  1860,  1861,  1862, 
1(S()8,  1864  et  1865,  lesquels  cinq  onzièmes  forment  la  somme 
de  £85  4s.  6d.  que  le  Demandeur  a  droit  de  réclamer,  comme 
étant  substitué  aux  droits  du  dit  Eric  Surprenant  ;  en  consé- 
quence, le  Demandeur  concluait  à  ce  qu'il  fût  déclaré  subrogé 
aux  lieu  et  place  du  dit  Eric  Suprenaut  dans  la  balance  due 
sur  le  prix  de  vente  jusqu'au  montant  de  £85  4s.  6d.,  et  à  ce 
que  défense  fût  faite  au  dit  Olivier  Perron  de  payer  la  dite 
sounue  à  d'autres  qu'au  Demandeur,  à  peine  de  payer  deux 
fois. 

Eric  Surprenant  plaida,  par  une  défense  en  droit,  qu'en 
supposant  que  le  legs  fait  à  Marguerite  Denaut  fût  devenu 
caduc,  en  conséquence  de  son  décès  advenu  antérieurement  à 
celui  des  testateui-s,  il  n'eu  résultait  aucun  droit  aux  cédants 
du  Demandeur,  attendu  que,  par  la  loi,  les  choses  léguées  à 
Marguerite  Denaut  sont  accrues  au  dit  Eric  Surprenant,  co- 
légataire  universel  de  Marguerite  Denaut. 

LoRANGER  (T.  J.  J.),  pour  le  Demandeur,  prétendait  que  la 
disposition  testamentaire,  en  faisant  tomber  le  legs  dans  la 
communauté,  avait  fait  une  attribution  de  part  à  cnacun  des 
colégataires,  et  que  cette  attribution  de  part  rendait  l'accrois- 
seuieut  impossible. 

DouTRE  (J.),  pour  le  Défendeur,  répondait  que  la  clause  qui 
t'ait  tomber  les  biens  dans  la  communauté  ne  portait  que  sur 
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l'exécution  du  legs,  et,  pour  établir  que  le  cas  donnait  lieu  au 
droit  d'accroissement,  il  citait  les  autorités  suivantes  ;  Doniat, 
t.  1,  liv.  3,  tit.  1er,  sect.  9,  Nos.  1,  5, 11,  14, 15  ;  Duplessis,  1. 1, 
p.  37^  ;  Bourjon,  t.  2,  p.  340,  8,  p.  341,  9  jusqu'à  12,  Id.,  p.  342, 
14  ;  Touiller,  t.  5,  Nos  505,  677,  679,  689,  691  ;  Pothier,  t.  6., 
Don.  Test.,  p.  409  et  auiv..  Règles  1,  5,  18;  Merlin,  Rép.,  vo 
accroissement,  811,  3;  Duranton,  t.  9.  Nos  495,  497,  546; 
Ricard,  Don.,  tit.  1,  15,  39,  No  473,  p.  541,  Nos  481.  487.,  Id., 
p.  544,  Nos  501,  503,  504,  507  ;  Vazeille,  Successions,  t.  3, 
p.  167,  No  3,  in  fine  No  4;  Proudhon,  Usufruit,  1,  2,  No  630, 
636. 

"  Considérant  qiie,  par  leurs  testaments,  Charles  Surprenant 
et  Marguerite  Bizinet,  son  épouse,  en  date  du  quatre  ma's 
1840,  ont  nonmié  et  institué  leur  fils,  Eric  Surprenant,  l'un  des 
Défendeurs  et  Marguerite  Denaut,  son  épouse,  leurs  légataires 
universels,  par  les  clauses  suivantes  (le  dit  legs  couché  dans 
les  termes  suivants,  dans  le  testament  du  dit  feu  Charles  Sur- 
prenant.) "  Donne  et  lègue  le  testateur  à  Eric  Surprenant,  un 
autre  de  ses  enfants  issus  de  son  mariage,  et  à  Marguerite 
Denaut,  sa  femme,  pour  appartenir  à  la  communauté  de  biens, 
qui  règne  actuellement  entre  eux,  et  être  considérés  comme 
conquêts  d'icelle,  tous  et  chacun  des  autres  biens,  meubles  et 
immeubles,  propres,  acquêts  et  conqnêts  immeubles,  qui  se 
trouveront  être  et  appartenir  à  lui,  dit  Sr  testateur,  au  jour 
de  son  décès,  à  quelque  somme  qu'ils  puissent  se  monter,  de 
quelque  nature,  qualité  et  dénomination  qu'ils  soient,  en  quel- 
ques lieux,  pays  ou  coutumes  qu'ils  se  trouvent  dus,  sis  ou 
situés,  sans  exception  ni  restriction  d'aucun,  les  faisant  et  ins- 
tituant ses  seuls  héritiers  et  légataires  aniversels  du  résidu  de 
tous  ses  susdits  biens;  pour,  par  eux,  leurs  hoirs  et  ayants 
cause  respectifs,  jouir,  faire  et  disposer  de  tout  d'iceux,  en 
pleine  propriété,  au  moyen  des  présentes,  à  n'en  commencer 
la  jouissance  et  possesion  qu'au  décès  arrivé  de  lui,  testateur, 
leur  père  et  beau-père,"  et  dans  les  termes  suivants,  dans  le 
testament  de  Marguerite  Bazinet  :  "  Quant  au  résidu  de  tous 
les  autres  biens  meubles  et  immeubles,  propres,  acquêts  et 
conquêts  immeubles,  qui  se  trouveront  être  et  appartenir  à 
elle,  testatrice,  au  jour  de  son  décès,  à  quelque  somme  qu'ils 
puissent  se  monter,  de  quelque  nature,  qualité  et  dénomination 
qu'ils  soient,  en  quelques  lieux,  pays  ou  coutumes  qu'ils  se 
trouvent  dus,  sis  et  situés,  sans  exception  ni  restriction,  elle, 
testatrice,  donne  et  lègue  ce  même  résidu  à  Eric  Surprenant  et  à 
Marguerite  Denaut,  ses  fils  et  bru,  avec  elle  demeurant,  et 
qu'elle  fait  et  institue  ses  seuls  héritiers  et  légataires  universels 
du  résidu  de  tous  ses  biens;  pour,  par  eux,  leurs  hoirs  et  ayants 
cause  en  jouir,  faire  et  disposer,  en  tout  et  pleine  propriété,  au 
moyeu  des  présentes,  pour  aussi  être  les  biens  compris  dans  le 
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préHcnt  le^  universel,  considérés  comme  conquêts  de  la  com- 
iiiuiuiuté  le  biens  (lui  rèpie  actuellement  entre  eux  légataires 
universels  ;  à  ne  connnencer  la  jouissance  du  résidu  des  susdits 
1)i('ns  qu'au  décès  arrivé  «le  la  présente  testatrice."  Vu  que  la 
terre  désignée  dans  la  déclaration  en  cette  cause  formait  partie 
et  était  comprise  dans  le  dit  legs  universel  :  "  Considérant  que 
le  décès  de  Marguerite  Denaut,  épouse  du  Défendeur,  Eric 
Surprenant,  arrivé  avant  la  mort  des  tet  ateurs,  Charles  Sur- 
prenant et  Marguerite  Bazinet,  n'a  pas  donné  droit  aux  héri- 
tiers des  dit  Charles  vSurprenant  et  Marguerite  Bazinet,  de  par- 
ticiper ou  de  prendre  part  dans  les  biens  légués  par  les  dits 
testateurs,  en  vertu  de  leurs  testaments  susmentionnés,  au 
temps  du  décès  des  testateurs.  "  Considérant  que,  par  le  défaut 
d'appréhender  le  dit  legs,  par  Marguerite  Denaut,  les  biens 
légués  ne  sont  pas  restés  dans  les  successions  des  testateurs, 
uiîiis  que,  pur  tel  défaut,  Eric  Surprenant  est  devenu  l'unique 
légataire  universel  des  testateurs,  et,  comme  tel,  est  devenu 
piojjriétaire  exclusif  de  tous  les  biens  meubles  et  immeubles 
(lélais.sés  par  Chax'les  Surprenant  et  Marguerite  Bazinet.  Vu 
que  le  Défendeur,  Eric  Surprenant,  a  valablement  plaidé  en 
(Iroit,  et  a  établi  les  allégués  essentiels  de  son  exception  péremp- 
toire  plaidée  à  cette  action,  maintient  la  défense  en  droit  ainsi 
(|ue  la  dite  exception,  et  à  débouté  et  déboute  l'action  du  De- 
mandeur." (4  /.,  p.  128.) 

LouANGER  et  Frëre,  pour  le  Demandeur. 

DouTUE  et  Daoust,  pour  les  Défendeurs. 


PROCEDURES.— FAITS  ET  ARTICLES. 

SuPERiOR  Court,  Montréal,  26th  March,  1860. 
Coram  Monk,  J. 

CUMMINGS  VS.    DiCKEY    AND    THE    SCH(iOL  COMMISSIONERS    OF 

DuRHAM,  Opposants,  and  W.  Winchester,  Plaintiff  par 
rejjrise  d'instance,  Contesting. 

Hild:  Tliat  default  to  appear  and  answer  to  interrogations  surfaits  et 
(irlicles,  on  the  part  of  the  PlainlKF,  will  be  taken  off  and  the  rul«  and 
interiojiatories  set  aside,  where  tliis  rule  was  issued  during  the  pen- 
deiicy  of  a  former  rule,  in  the  saine  case. 

The  Plaintiff  ^ar  reprise,  contesting,  submittedto  the  court 
a  motion  which  prayed  that  the  default  to  answer  to  the  inter- 
logatories  sur  faits  et  articles,  which  was  recorded  against  the 
late  Sarah  Cummings,  on  the  5th  day  of  April,  1853,  be  annul- 
led  and  set  aside,  and  the  rule  itself  declared  to  be  null.  After 
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alleginff,  that  a  nile  was  previou.sly  issued  and  a consont  Hlti], 
tliat  thc  answers  to  tlie  intorru^atories  of  Cuimiiings  shoiiM 
be  takeij  before  a  coinmissitiner,  and  that  tho  connniH.sioiifp 
had  returned,  tliat  shu  was,  tlirough  extrême  âge,  inconiptîteiit 
to  auswer  the  motion  asked,  the  setting  aside  of  tlie  det'iuilt, 
beeau.se  the  second  rule  was  irreguhirly  issiied,  another  nilc 
having  been  previously  issued  on  the  ]4th  day  of  Februuiy, 
1853,  in  the  case.  The  court,  granted  the  motion  on  the  grouiid 
of  tlie  irreguhirity  of  the  issue  of  the  second  rule.  (4  J.,  p.  i:{|.) 

A.  Morris,  for  Plaintiff. 

A.  and  G.  lloHERTSoN,  for  Défendant. 


CARRIER. 

Sui'ERiOR  Court,  Montréal,  28th  February,  ISfiiS, 
Corani  Baihîley,  J. 

ISAHEL  MACDOUGALL  VS.  ToRUANCE. 

Held:  Ist.  That  iu  an  action  againsta  carrier,  a  imsHonger's  own  oatli 
will  be  recoived,  as  to  the  contents  of  a  trnnk,  winch  had  boen  l^roken 
open. 

2nd.  That  the  cai)tain  of  a  ship  is  hable  for  a  ^((t///'."»  jewellery,  stolcn 
out  of  one  of  her  trunks  during  the  voyage.  (1) 

Plaintiff  allegcd  that  she  was  a  passenger  by  the  ship  "  Har- 
lequin,"  from  Glasgow  to  Montréal,  of  which  Defenclant  was 
captain  ;  that  she  delivered  to  the  mate,  on  board  said  ves.scl, 
a  trnnk  containing  jewellery,  of  the  value  of  £120,  and  infor- 
mcd  him  that  it  contained  valuables  ;  that  the  trunk  was  bro- 
ken  open,  during  the  voyage,  and  the  jewellery  abstracted. 
Plaintiff  proffere(l  her  own  oath,  as  to  the  value  of  the  jewellery. 
Défendant  pleaded  want  of  notice  of  the  contents  of  the  trunk, 
and  delivery  to  Plaintiff,  and  denied  the  allégations  of  Plain- 
tiff, except  that  of  her  having  been  a  passenger.  The  delivery 
of  the  trunk,  in  good  condition,  on  board  the  vessel,  and  the 
loss  of  the  ornaments,  while  on  board,  was  established  by  seve- 
ral  witnesses,  and  Plaintiff's  own  oath  was  taken  as  to  the  con- 
tents and  value  of  the  articles.  Her  estimation  of  them  was 
corroborated  by  that  of  two  jewellers,  who  were  aware  of  her 
possession  of  the  family  jewellery,  and  of  its  value.  The  case 
was  submitted  without  argument,  and  juilgment  was  renderod 
for  the  amount  of  the  claim.  (4  J.,  p.  132.) 

Torrance  and  Morris,  for  Plaintiff. 

Rose  and  Ritchie,  for  Défendant. 

(1)  V.  nrt.  1677  C.  C. 
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AiTiioiiiTiKs  :  Ah  to  (Hiiiiiiu'iits,  AngoU,  mi  Carrirr,  imge  1 17,  1 IH,  4.')H,  .ind 
us  to  tlio  oatli  <>f  l'iiiiiititl",  Idem,  4."»0,  4.VJ.  4ri(),  4.')7  ;  Uimly,  f>ii  /'nun  pur 
tnii'iiiix,  \M^i'  ll">,  sut'-  -"•  11"'  iiiiistor  ooiitiiiiies  liiiltlt,',  iiinK-r  tlio  ahi/iiihii) 
Alt  i)f  lH.'i4  iukI  IM.V»  ;  DdwdeHwell,  Sfiijtjiiii;/  ,l'7i,  piige  2*21,  'ilO  ;  Vidf  Slii/i- 
iiiiKI  Ji'f  "f  iSâ.S,  M.  .")1.  'l'iioiigli  tlici  owiiei'  aftiiii!*  t(i  lie  almolvud,  Idem,  ji.  'iir>. 
."iiKi,  Shiii/iiii;/  Art  i>f  IH.')4,  m.  .')()3.  .S'< f/  «et'  iiIho  7  A'.  J.  H.  V--  !'•  '■*"<  *""•'  "f 
(  '(iilinilliiihli  r  VH.  <lrnii(l  Trtnik  linilntiiil  Cnni/xini/  nu  to  iniin'M  jcwi'll(M'y,wlier<! 
H  (lillcrciit  rulo  in  iidoptod. 


JURIDICTION. -0APIA8. 

CouK  SrpÉuiEiJiiE,  Montmil.  îilst  Miiy,  l.Sdl. 
Comin  MoxK,  J. 
Macdougall  vs.  Tourance. 

llihl :  \"  That  u  debt  aiiHiiifr  ont  a  contraot  made  in  Scntland,  to  de- 
livor  passonger's  Uiggajio  in  the  port  of  Montroal,  and  wliere  delivery 
fiiilod  to  be  made,  is  not  a  cauHe  of  civil  action  wliich  lias  arisen  in  a 
l'dioi^'n  conntry.  (Consolidated   Statutes,  L.  C,  Cap.  87,  sec.  7,  M  2.)  (1) 

l."'Tiiat  .indûment  havinu  been  rendered  in  the  district  of  Montréal, 
onsuch  breach  ofcontract,  in  favonr  of  the  passengor,  a  capia»  atl  rt-fi- 
liortilindum  will  lie  apaitiHttho  body  of  the  Défendant  in  Lower  Canada. 

o"  That  the  Plaintiiris  justified  in  his  beliefot  the  Défendant  bein^j; 
iriiir"'diately  abont  to  leave  the  Provinco  of  Canada,  with  intentto  do- 
fnn  le  Plaintiff  froin  tho  fact  of  tlie  Défendant,  lieing  a  seafaring 
m  ident  without  Canada  and  in  Great  Britain,  and  tomporarily 

w  wC  Province,  in  coniniand  of  a  seagoing  vessel  which  is  inime- 

diately  abont  to  leave,  and  from  the  Dcfendant  having  made  and  nia- 
kiii^'  no  attempt  to  pay  the  l'Iaintiff'V  debts  and  from  the  Defendii nt  bav- 
iiifr  iibsented  himself  from  the  Province  in  1860,  immediately  aftor  the 
rendcring  uf  the  judgment  against  hini,  althoiigh  in  each  of  the  tbree 
vears  next  preceeding,  he  had  been  in  the  Province  in  coinnnmdofa 
ship.  (2) 

Tho  cause  out  of  whicli  the  présent  cause  arose  is  reported 
swpra.p.  136.  The  Défendant, a  master  niariner,  résident  in  (Has- 
j(()W,  Scothmd,  havinp^  failed  to  pay  the  ainount  of  the  judg- 
iiiont  of  the  Superior  Court,  at  Montréal,  rendered  against 
hini  on  the  29tli  February,  1860,  and  abstaining  from  entering 
the  Province  in  1860,  but  arriving  in  the  Province  in  the 
nionth  of  May,  1861,  in  coniniand  of  tlie  ship  "Toronto,"  Phiin- 
titftlien  sued  out  a  capins  ad  respondend lun,  undav  which 
Défendant  was  arrested  and  gave  bail  to  the  Sheriff  l'he 
grounds  of  Plaintift's  belief  that  Défendant  was  immediately 
aliout  to  leave  the  Province  of  Canada,  with  intent  to  def raud 
Plaintiff,  and  that  such  departure  would  deprive  Plaintiff  of 
hor  reniedy  against  Défendant  were  stated  »is  foUows,  in  the 
nftidavit  of  Alexander  M.  Forbes,  the  agent  of  Plaintiff.  And 
déponent  doth  dépose  as  follows,  as  regard  the  grounds  of  his 
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(2)  V.  art.  798  C.  P.  G. 
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said  Lelief  :  That  aince  the  rendering  of  said  judgincnt, 
against  Archibald  Torrance,  in  favor  of  Isabella  Macdougall, 
Torrance  hath  made  no  attempt  to  pay  the  same,  that  he  is  a 
seafaring  tnan  résident  without  the  said  Province  of  Canada, 
to  wit,  in  the  Kingdom  of  Great  Britain  and  Ireland,  and, 
teniporarily  in  the  district  ot  Montréal,  and  in  the  port  of  tlie 
city  of  Montréal,  as  a  master-mariner,  in  cotnniand  of  a  sea- 
going  vessel  belonging  of  Great  Britain,  and  temporarily  iii 
said  port,  and  whicii  vessel  hath  juat  arrived  in  the  port  oî 
Montréal,  from  Great  Britain,  with  a  cargo,  and  bound  to  set 
sail  for  and  return  to  Great  Britain,  within  a  very  few  days, 
and  is  innnediately  about  to  départ,  in  command  of  said  ves- 
sel for  Great  Britain  aforesaid  ;  that  said  Torrance,  notwith- 
standing  said  intended  immédiate  departure,  hatl"  made  no 
provision  for  the  payment  of  said  sum  first  above  mentioned, 
and  he  may  never  return  to  the  said  Province  ;  that  said  Tor- 
rance did  not  come  into  the  Province  of  Canada  after  tho 
rendering  of  said  judgment,  in  any  ship,  during  the  year 
eighteen  hundred  und  sixty,  although  he  had  come  into  said 
Province  in  connuand  of  a  vessel  from  Great  Britain  aforesaid, 
in  each  of  the  three  years  immediately  next  preceeding,  and 
déponent  doth  verily  believe  that  said  Torrance  did  not  come 
into  tiie  Province  the  year  eighteen  hundred  and  sixty,  in 
order  to  avoid  the  payment  of  said  judgment.  The  Défendant 
nioved  to  quash  the  capias  in  the  following  terms,  inasmuch 
us  it  appears,  upon  the  face  of  the  affidavit  and  déclaration  in 
the  cause  made  and  fyled  that  the  pretented  cause  of  debt  set 
up  by  Plaintiff  arose  in  a  foreign  eountry,  to  wit  in  Scotland, 
and,  inasmuch  as  the  grounds  set  forth  in  the  affidavit  of  the 
pretended  belief,  on  the  part  of  Plaintiff,  that  Défendant  was 
about  to  leave  the  Province,  with  the  fraudulent  intent,  are 
whoUy  i'-sufficient,  vague  and  contradictory;  that  the  writof  ca- 
2)ias  ad  reaponclendiim  be  quashed  unless  cause  to  thecontra- 
ry  be  shewn  on  the  23rd  day  of  May  instant.  The  court  re- 
jected  the  motion,  holding  that  the  cause  of  action  had  not 
arisen  in  a  foreign  eountry,  and  further  that  the  grounds  of 
Plaintiff's  belief  of  Defendant's  fraudulent  intent  were  suffi- 
cient  to  maintain  the  captas.  (1)  Moticm  rejected.  (5  J.,  p.  148). 

Torrance  and  Morris,  for  Plaintiff. 

Rose  and  Ritchie,  for  Défendant. 

(1)  The  following  authorities  were  citecl  by  the  Plaintiff  in  resisting  the 
motion:  1"  That  cause  of  action  was  not  foreign;  Story,  Oovflùt  of  Lairis, 
§  280,  p.  2.3.S,  §  299,  p.  248-9  ;  Pothier,  ChniKje,  n«  155  ;  Chittv,  Pleadinu,  1, 
103,  5.  2"  Tliat  the  "  cause  of  action,"  in  the  Statute  ineans  tue  whole  cause 
of  action,  Warren  vs.  A'ay  5  li.  J.  H.  Q.,  p.  153  ;  RouMeau  vs.  Hwjhe.f,  <5 
li.  J.  il'.  Q.,  ]).  203.  3*^  Tliat  the  grounds  of  helief  stated  are  saiticient  :  Heu- 
jamin  vs.  WH-hou,  3  Ji.  J.  R.  Q.,  p.  34  ;  Wilxoii  vs.  Reid,  4  R.  J.  R.  (,>.,  p.  12(5  ; 
Bi'rry  vs.  Dixon,  4  R.  J.  R.  Q.,  p.  HMi  ;  Qntnn  va.  Atchtmn,  4  R.  J,  R,  Q., 
I».  203  ;  Lffebrre  tlif  Vermotte.  vs.  Titllnck,  4  //.  J.  R.  Q.,  p,  2S7  ;  llimft  va. 
Mnkahfy,  4  //.  J.  R.  Q.,  p.  474. 


DE   LA   PROVINCE   DE  QUÉBEC. 


139 


judicial  sale.— fraud. 

Court  of  Queen's  Bench,  in  Appeal, 

Montrefd,  Ist  Septeniber,  1858. 

Comm  Sir  L.  H.  LaFontaine,  Bart.,  C.  J.,  Aylwin,  J., 
DuvAL,  J.,  Cahon,  j. 

Cîi^nÉoN  Ot'imet  et  al.  (Plaiutiffs  in  tho  court  below),  App., 
luid  J.  B.  Sénégal  et  al.  (Défendants  in  the  court 
below),  Respondents. 

Hild:  A  direct  action  will  lie  to  hâve  a  salw  of  moveables  pet  aside 
■or  fnuid  ;  and  tliis,  thougii  a  jndicial  sale  lias  been  resorted  lo.  (1) 

LaFontaine,  C.  J.,  rendering  judgnient  said:  Les  Deman- 
deurs ont  'Hé  déboutés  de  leur  action  sur  une  défense  uii  fond 
en  droit.  Cette  action  étai*  -lirigée  contre:  1*^  Jean-Baptiste 
Senécal,  sellier  ;  2°  ChrysL.i'.o;,ie  Senécal  et  Fran(;ois  Daniel, 
iniprinieurs  associés;  3°  Isaac  Bourguignon,  imprimeur; 
4'^  Charles  Lapierre,  huissier.  Ci-suit  un  précis  des  allégués 
(le  la  déclaration  des  Demandeurs:  1"  en  vertu  d'un  bref 
(l'exécution,  émané  de  la  Cour  de  Circuit,  à  la  requête  du  <lit 
Isaac  Bourguignon,  contre  les  deux  associés,  Senécal  et  Daniel, 
le  (lit  huissier  Lapieire  procéda,  le  27  février  dernier,  à  4  heu- 
res de  l'après-midi,  à  la  "  boutique  et  bureau  d'afîiiires  "  des 
associés,  à  saisir  et  prendre  en  exécution,  conune  appartenant 
à  ces  derniers,  diveis  meubles,  entre  autres  "  une  presse  à 
cylindre,  de  Hoe  &  Co.,  de  New-York,  et  tous  ses  appareils  ;  " 
2"  le  9  mars  suivant,  à  midi  et  demi,  le  dit  huissier  procéda 
à  la  vente  des  effets  ainsi  saisis,  et  vendit  le  tout  au  dit 
J.-Bte.  Senécal  ;  3*-'  la  presse  et  ses  appareils  sont  encore  dans 
l'endroit  où  ils  ont  été  ainsi  saisis  et  vendus,  et  J.-B.  Seaécal 
prétend  en  être  maintenant  le  propriétaire  en  vertu  de  cette 
vente  ;  4''  la  presse  et  ses  appareils  étaient,  avant  et  à  la 
date  des  saisie  et  vente,  la  propriété  des  Demandeurs  et  l'est 
incore ;  les  associés  Senécal  et  Daniel  n'en  avaient  la  posses- 
sion (jue  conune  locataires,  les  ayant  pris  à  loyer  des  Deman- 
deurs ;  5^  la  vente  ainsi  faite  le  9  mars  est  nulle,  étant  faite 
mper  non  domino,  et  étant,  de  plus,  frauduleuse,  ainsi  (ju'il 
appert  par  la  simple  inspection  du  ])rocès-verbal  de  l'huissier, 
et  encore  parce  que  J.-Bte  Senécal  a  fait  faire  la  vente  en 
secret,  et  sans  en  rien  communiquer  aux  Demandeui-s,  bien 
i|u'il  connût  tous  leurs  droits  susdits  :  0"  la  vente  a  été  faite 
contrairement  à  la  loi,  et  sans  avoir  observé  h.'s  formalités,  et 
sans  (pie  les  Demandeurs  aient  eu  aucune  connaissance  (ju'elle 

(1)  V.  iift.  590  0.  P.C. 
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allait  avoii*  lieu,  ce  qui  a  été  cause  qu'il  n'y  a  pas  eu  réollo- 
nieut  (le  compétition  à  cette  vente  ;  tout  avait  été  arrangé 
d'avance  par  l'raude  par  les  Défendeurs  et  l'huissier  (à  l'excep- 
tion du  dit  Bourguignon)  ;  J.  B.  Senécal  avait  acheté  le  tout 
pour  presque  la  soiinne  exacte  due  au  saisissant,  avec  intérêt, 
frais  et  frais  subséquents  ;  tandis  que  les  effets  vendus,  s'il  y 
avait  eu  compétition  libre  et  ouverte,  l'eussent  été  pour  £1000 
et  au  delà,  et  les  (juatre  premiers  items  l'eussent  été  pour 
£750,  la  presse  à  cylindre,  seule,  valant  £(550  ;  la  vente  a,  de 
plus,  été  faite  à  une  heure  inaccoutumée,  savoir,  à  midi  et 
demi,  et  lorsque  les  ouvriers  de  Senécal  et  Daniel  étaient 
absents  à  leur  dîner,  lesquels  ouvriers,  ou  quelques-uns  d'eux 
auraient  pu  en  avertir  les  Demandeurs  ;  la  vente  a  été  faite 
d'une  iDanière  précipitée  par  l'huissier  qui  prêtait  son  aide  aux 
associés  Senécal  et  Daniel,  de  telle  sorte  que  la  vente  a  été 
finie  dans  une  demi-heure,  et  avant  que  les  ouvriers  fussent 
de  retour  de  leur  dîner  ;  aucun  pavillon  ne  fut  exposé  à  la 
porte  de  la  maison  ;  J.-Bte  Senécal,  l'acheteur,  est  le  frère  du 
dit  Chrysologue  Senécal,  et  savait  que  les  Deuiandeurs  étaient 
aloi's  les  créanciers,  comme  en  effet  ils  l'étaient,  des  associés 
Senécal  et  Daniel,  à  un  fort  montant,  savoir,  £500,  et  savait 
aussi  (|ue  la  presse  à  cylindre  appartenait  aux  Demandeurs, 
et  que  Senécal  et  Daniel  n'en  étaient  que  les  locataires  ;  et, 
cependant,  il  ne  donna  aucun  avertissement  aux  Demandeurs  : 
et,  depuis  la  vente,  il  a  loué  tout  ce  qu'il  a  ainsi  acheté  aux 
dits  Senécal  et  Daniel,  à  vil  prix,  et  il  est  de  plus  sous  l'obli- 
gation de  leur  en  faire  cession  à  demande,  sur  le  rembourse- 
ment de  son  prix  d'achat.  Enfin,  il  y  a  eu  fraude  et  collusion 
entre  les  Défendeurs  (à  l'exception  du  dit  Bourguignon),  et 
c'est  en  conséquence  de  cette  fraude  et  de  cette  collusion  (pie 
les  saisie  et  vente  ont  eu  lieu,  de  manière  que  c'est  sans  droit 
et  sans  titre  (jue  J.-B.  Senécal  prétend  maintenant  être  le 
propriétaire  de  la  presse;  7*^  les  Demandeurs  concluent  à 
être  déclarés  propriétaires  de  la  presse,  à  la  nullité  de  sa  sai- 
sie, vente  et  a(ljudication,  etc. 

Les  Défendeurs  ont  plaidé  séparément,  à  l'exception  des 
associés  Senécal  et  Daniel,  qui  se  sont  joints  dans  leur  défense. 
Cha(iue  plaidoyer  contient  une  défense  en  droit  et  une 
défense  en  fait.  Il  ne  s'agit,  pour  le  moment,  (jue  des  défenses 
en  tiroit.  Il  suffit  de  relater  les  raisons  données  à  l'appui  de 
celle  du  dit  J.-B.  Senécal  ;  les  voici  :  "  1^'  parce  que  lesDenifvn- 
dours  n'allèguent  pas  sous  quelles  conditions  ils  se  réputeiit 
propriétaires  de  la  presse  à  cylindre,  avec  les  appareils  en 
question,  si  c'est  comme  associés,  comme  propriétaires  indivis 
ou  autrement,  et  ne  font  voir  aucun  rapport  légal  entre  eux 
pour  se  porter  coumie  tels  propriétaires,  et  porter  la  présente 
action  ;  2*^  parce  qu'il  n'existe  pas,  sous  notre  droit,  de  telle 
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action  mais  qu'une  demande  en  nullité  de  décret  en  matière 
niol)ilière  ;  3^  parce  la  nullité  d'une  vente  forcée  d'objets  niobi- 
lieis  ne  peut  être  l'objet  d'une  action  directe  comme  la  présente  ; 
4**  ))arce  (jue  les  Demandeurs  alléguant  eux-mêmes  en  leur 
déclaration  (]ue  la  vente  mentionnée  comme  ayant  eu  lieu  le 
neuf  mars  dernier  de  la  "  Presse  à  cylindre  de  Hoe  &  Co.,  de 
Xevv-York,  et  tous  ses  appareils,"  est  nulle,  la  présente  action 
ne  peut  avoir  aucun  objet  légal,  et  les  Demandeurs  n'avaient 
et  n'ont  aucun  intérêt  à  la  porter  sous  la  forme  actuelle  ; 
5°  parce  (jne  la  nullité  absolue  de  la  vente  alléguée  par  les  De- 
mandeurs n'ayant  pu  avoir  l'effet  légal  de  les  déposséder  de 
leur  titre  de  propriété,  la  présente  action  ne  pouvait  compéter 
en  leurs  personnes  ;  G°  parce  que  les  Demandeurs  n'alléguant 
pas  une  fraude  concertée  entre  les  Défendeurs,  les  Demandeurs 
ne  pouvaient  légalement  porter  leur  action  contre  différentes 
personnes,  contre  lesquelles  ils  n'allèguent  aucun  lien  commun 
d'action."  Le  jugement  n'est  pas  motivé  ;  le  juge  s'est  contenté 
de  dire  :  "  Maintient  les  défenses  en  droit  plaidées  par  les  De- 
t'endeui's  respectivement,  en  conséquence,  déboute  l'action  des 
Demandeurs."  Il  me  semble  que  le  jugement  est  erroné  ;  les 
défenses  en  droit  n'auraient  pas  dû  être  maintenues,  ni  l'ac- 
tioa  déboutée  in  limine.  Les  allégués  de  la  déclaration  s<>nt 
suffisants  pour  justifier  l'action  et  les  conclusions,  s'ils  sont 
établis  en  fait.  Une  vente  faite  en  apparence  sous  forme  de 
justice,  mais  réellement  faite  par  fraude  et  collusion,  connue  les 
Demandeurs  prétendent  que  celle-ci  l'a  été,  n'est  pas  plus 
exempte  d'être  attaquée  par  un  tiers,  victime  de  cette  fraude 
et  de  cette  collusion,  que  toute  autre  vente  frauduleuse.  Il  ne 
doit  pas  être  permis  de  dépouiller  ainsi  un  tiers  de  sa  [)ro- 
priété.  Celui-ci  doit  *ivoir  un  moyen  de  se  faire  rendre  justice. 
"  Ce  n'est  pas  seulement  par  des  actes,  dit  Chardon,  n°  02," 
c'e.st  aussi  dans  des  instances  et  par  des  jugements  concertés, 
que,  parfois,  la  fraude  parvient  à  se  préparer  les  moyens  de 
nuire  à  des  tiers,  quelle  que  soit  la  surveillance  du  ministère 
public  et  des  juges,  trop  souvent  ce  scandale  se  renouvelle  dans 
les  tribunaux."  (1)  Ces  actes  judiciaires  ainsi  entachés  de 
fraude,  peuvent,  dans  certains  cas,  être  attaqués  par  la  tierce 
t)l)position.  Dans  d'autres,  on  peut  employer  la  voie  directe 
pour  exercer  cette  action.  Capn)as,  De  la  Révocation  des 
actes,  p.  100,  n*^  66  :  "  Il  n'est  donc  pas  douteux  (jue  l'action 
paulienne  s'applique  chez  nous,  môn)e  aux  jugements  qui  dé- 
pouilleraient le  débiteur,  et  qu'il  aurait  laissé  rendre  contre  lui, 
en  colludant  avec  ses  adversaires."  (P.  104,  n**  73.)  "  L'action 
paulienne  peut  être  intentée  contre  tous  ceux  qui  ont  traité 
avec  le  débiteur  de  mauvaise  foi,  qui  ont  coopéré  avec  lui,  d'une 
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n  tinière  quelconque  à  l'acte  argué  de  fraude,  on  seulement  qui 
ont  profité  de  cet  acte,  qui  y  ont  trouvé  l'accasion  d'un  gain  in- 
juste." L'action  paulienne  étant  donnée  contre  un  jugement 
argué  de  fraude,  il  y  a  la  même  raison  de  la  donner  contre  une 
vente  par  exécution,  mise  à  effet  par  fraude  et  par  collusion, 
de  manière  à  dépouiller  injustement  un  tiers  de  sa  propriété." 

The  judgment  in  Appeal  was  recorded  as  folio ws  :  "  La  cour, 
1"  Considérant  que  les  allégués  de  la  déclaration  des  Deman- 
deurs sont  suffisants  en  loi  pour  justifier  leur  action,  et  leur  en 
faire  adjuger  les  conclusions,  s'ils  sont  établis  en  fait,  que,  par 
conséquent,  toutes  les  défenses  au  fond  en  droit  plaidées  res- 
pectivement par  les  Défendeurs  sont  mal  fondées,  et  que,  par- 
tant, dans  le  jugement  dont  est  appel,  qui  maintient  les  dé- 
fenses au  fond  en  droit,  et  déboute  les  Demandeurs  de  leur 
action,  il  y  a  mal  jugé  ;  infirme  le  jugement  rendu  le  vingt- 
neuvième  jour  de  mai  dernier  par  la  Cour  Supérieure,  siégeant 
à  Montréal,  et  cette  cour  procédant  à  rendre  le  jugement  que 
la  Cour  Supérieure  aurait  dû  rendre,  rejette  toutes  les  défenses 
au  fond  en  droit.  (3  J.,  p.  35.) 

Mackay  and  Austin,  for  Appellants. 

DouTRE  and  Daoust,  for  Respondents. 
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JUDIGIAL  SALE  OF  MOVEABLES— ACTION  REVOCATOZRE. 

Court  of  Queen's  Bench,  In  Appeal, 

Montréal,  1***  Mardi,  18G0. 

Coram  The  Hon.  Sir  L.  H.  LaFontajne,  Bart.,  Chief-Justice, 
Aylwin,  J.,  Du  val,  J.,  Mondelet,  J. 

GÉDÉON  Ouimet  et  al.  (Plaintifs  in  the  court  helow),  Ap- 
pellants, ar)d  Jean-Bte.  Sénégal  et  al.  (Défendants  in 
the  court  helow),  Respondents. 

Ifcld  :  Thata  direit  action  will  lie  to  liave  a  salo  of  moveables  set 
aside  for  fraud  ;  and  tins  though  a  judicial  sale  has  been  resortedto.  (1) 

The  Appellants  in  April,  1858,  in  the  Superiour  Court,  Mon- 
tréal, sued  the  Respondents  in  an  action  révocatoire,  and  liy 
their  conclusions  prayed  that  a  certain  cylinder  printing  proies 
should  be  adjudged  their  property,  and  that  a  sale  of  it  under 
exécution,  at  suit  of  Bourguignon  against  Senécal  &  Daniel, 
should  be  declared  fraudulent,  null  and  void,  &c.  That  action 
was  dismissed  upon  demurrer,  but  the  judgment  dismissing  it 

(1)  V.  ftit.  Ô90C.  P.  C. 
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wasreversed  by  sentence  ot'this  court  reporter!  supra,  p.  142. 
Aftorthat  the  parties  went  to  enquête  in  the  court  below. 

The  Superior  Court,  on  30th  September,  1859,  rendered  the 
foUovvingjudgment  :  "  The  Court,  consideringthat  the  Plain- 
tiffs  havc  established,  by  légal  and  sufficient  évidence,  that, 
at  the  time  of  the  taking  in  exécution,  by  Isaac  Bourguignon, 
of  the  printing  press  referred  to  in  Plaintittk'  déclaration,  and 
of  tho  sale  thereof,  by  Bourguignon,  under  and  in  virtue  of 
said  exécution,  that  Plaintifts  were  the  légal  owners  and  pro- 
prietors  of  sai<l  printing  press  ;  and,  further  considering  that 
Défendants  hâve  proved,  by  légal  évidence,  on  the  issues  by 
thein  severally  raised  by  their  pleadings  that  the  exécution,  at 
the  suit  of  Bourguignon,  against  the  goods  and  chattels  of 
Senécal  &  Daniel,  was  issued  in  due  course  of  lavv,  and  was,  in 
the  forms  prescribed  by  law  in  such  matters  ;  and,  further, 
consideringthat  Plr  intiffs  hâve  failed  to  prove  or  establish, 
by  reason  of  anything  alleged  or  proved  in  said  cause,  that  the 
exécution  and  sale  had  thereon,  was  in  any  way  nuU  and  void 
and  inoperative  ;  and  that,  by  reason  of  the  fact  that  said 
printing  press  not  being  the  property  of  Senécal  &  Daniel,  at 
the  tinie  of  the  exécution,  and  sold,  although  seized  and  sold  in 
tlie  possession  of  Senécal  &  Daniel,  as  proprietors  thereof,  the 
said  exécution  and  sale  so  made  en  justice  are  not  thereby 
nuU  and  void  and  inoperative,  and  cannot,  by  law,  annul  the 
said  exécution  and  sale,  and,  thereby  entitle  Plaintitfs  to  the 
conclusion  by  them  taken  in  their  déclaration  ;  and,  further, 
considering  that  Plaintifts  hâve  failed  to  prove  that  Bourgui- 
gnon, Lapierre  and  Jean-Baptiste  Senécal,  in  any  way,  were 
cognizant  of  the  fact,  that  Senécal  &  Daniel,  at  the  time  of 
the  exécution  and  sale  of  said  printing  press,  were  not  the 
owners  and  proprietors  of  said  printing  press,  or  that  Défen- 
dants, Senécal  &  Daniel,  were  in  possession  thereof  by  any 
other  title  than  that  of  proprietors  ;  an«l,  further,  considering 
that  Plaintift's  hâve  failed  to  prove,  by  légal  évidence,  that 
Défendants,  Bourguignon,  Lapierre  and  Jean-Baptiste  Senécal, 
were  in  any  way,  participant  in  any  act  of  fraud  or  fraudulent 
concert  to  procure  the  issuing  of  the  exécution,  or  in  any  way 
fraudulently  and  collusively  agreed  to  eft'ect  the  sale  of  the 
printing  press,  as  belonging  to  Senécal  &  Daniel,  with  the 
knowledge  that  said  printing  press  was,  at  the  time,  the  pro- 
perty of  Plaintifts,  or  in  any  way  to  defraud  Plaintifts  ;  and, 
further,  considering  that,  in  ail  cases  of  ventes  en  justice 
(ventes  forcées),  where  the  formalities  of  law  hâve  been  coin- 
plied  with  no  fraud  on  the  part  of  the  Défendants  in  the  suit 
on  which  the  exécution  bas  been  issued,  can  attect  or  invali- 
date  the  rights  of  honâ  Jide  purchasers  ;  and,  further,  con- 
ijidering  that  Plaintifts  hâve  admittcd  by  their  déclaration, 
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that  Bourguignon  was  in  no  way  participant  in  any  fraud  as 
set  forth  by  PlaintifFs,  to  obtain  the  conclusions  of  their  said 
action,  and  that  the  ordinary  presuuiption  of  law  applicable 
to  sales  or  aliénations  of  a  purcly  voluntary  character  do  not 
apply  to  cases  of  ventes  forcées,  in  the  absence  of  soine 
évidence  of  couiplicity  or  concert  to  defraud  the  rights  of 
third  persons  (of  Plaintiff's  in  the  présent  instance)  :  the 
court  doth  dismiss  the  said  action,  as  against  Bourguignon, 
Lapierre  anti  Jean-Baptiste  Senécal." 

MoNDELET,  J.  :  Il  ne  s'agit  plus  maintenant  que  de  l'appré- 
ciation de  la  preuve,  car  la  Cour  d'Appel  ayant  décidé,  con- 
trairement à  l'opinion  de  la  Cour  Supérieure,  qu'il  y  a  eu  loi, 
une  action  pour  faire  mettre  de  côté  une  vente  de  meubles, 
telle  que  celle  dont  il  est  question,  faite  en  justice,  il  ne  s'agit 
plus  que  de  s'assurer  si  la  preuve  des  Demantleurs  est  suffisante. 
Il  est  à  propos  de  remarquer  de  suite,  que  la  Cour  Supérieure 
(Smith,  J.),  tout  en  déclarant  les  Demandeurs  propriétaires  de 
la  presse  à  cylindre,  ne  statue  pas  sur  la  (juestion  de  la  luillité 
de  la  vente  d'ieelle,  et  ne  condamne  que  deux  des  Défendeurs, 
savoir  :  Chrysologue  Senécal  et  François  Daniel,  et  déboute 
l'action  quant  aux  trois  autres.  Les  trois  Défendeurs  absous 
sont  :  Charles  Lapierre,  l'huissier  exécutant,  Isaac  Bourguignon 
le  Demandeur,  ot  Jean  Baptiste  Senécal,  l'adjudicataire.  Il  est 
inutile  d'entrer  dans  tous  les  détails  de  cette  cause,  et  se  fatiguer 
à  récapituler  l'énorme  masse  de  preuves  inutiles,  inadmissibles 
en  loi,  étrangères  à  la  contestation  et  tout  k  fait  injustitiables, 
que  les  parties  se  sont  permis  de  produire  et  (]u'on  paraît,  à 
ma  gnxnde  surprise,  avoir  ])lus  ou  moins  sanctionnées.  Il  est  à 
regretter  que  de  pareils  procétlés  aient  eu  lieu,  et  il  semble  (]ue 
ceux  tjui  conduisent  les  procédures  devraient  énergiquenient 
s'opposer  à  l'admission  de  preuves  aussi  palpablement  inad- 
missibles. Quelques  objections,  à  la  vérité,  ont  été  faites,  mais 
on  eût  dû  dans  tous  les  cas  faire  reviser  celles  des  décisions 
rendues  ou  réservées  à  l'enquête,  qu'on  regardait  comme  errou- 
nées.  Le  système  pernicieux  de  réserver  est  on  pleine  opération 
dans  cette  cause  ;  aussi  avons- nous  un  monceau  de  dépositions, 
qu'un  juge  pénétrant  et  exercé  eut  de  suite  énergiquenient  ré- 
duit à  un  très  petit  volume.  Il  n'y  a  à  juger  que  deux  faits  : 
1'-'  les  Demandeurs  ont-ils  prouvé  qu'ils  étaient  propriétai'-es 
de  la  presse  à  cylindre  ?  2*^'  ont-ils  établi  légalement  (pie  la 
vente  dont  ils  se  plaignent  a  été  faite  par  fraude,  «fec.  ?  1''  -j'ai 
mis  trois  jours  à  lire  et  examiner  tout  le  dossier,  et  je  ne  trouve 
nulle  part,  la  preuve  légale  de  la  propriété  alléguée  des  Deman- 
deurs. L'on  a  tenté  par  des  dire  et  des  «/JÏ-dire,  et  des  bruits, 
et  de  ce  qu'on  répétait,  d'établir  ce  fait  mais  l'on  a  failli,  et 
l'on  est  à  se  demander,  d'après  les  assertit.ns  de  plusieurs  des 
témoins  mêmes  des  Demandeurs,  si  ces  messieurs  étaient  [)ro- 
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priétaires  d'aucune  chose,  ou  si  les  et  tous  les  souscripteurs  fie 
la  Patrie  l'étaient,  ou  si  aucun,  et  combien  d'entre  les  De- 
mandeurs, étaient  propriétaires,  ou  si  ces  messieurs,  ou  quel- 
(|iu's-uns,  et  combien  et  lesquels  d'entre  eux,  étaient  un  comité 
ile  régie  politique,  ou  enfin,  et  en  deux  mots  quels  ils  étaient, 
ot  (|u'est-ce  qu'ils  étaient.  Les  Demandeurs  ne  se  sont  pas  même 
donné  la  peine  d'allé|]fuer  comment  ils  sont  propriétaires  ;  en 
sorte  (jue,  eussent-ils  t'ait  quelque  espèce  de  preuve  (ce  qui  n'est 
))!is  le  cas)  la  cour  ne  pourrait  les  déclarer  tels.  Il  est  vrai  que 
les  Défendeurs  auraient  dû  se  plaindre  de  l'insuffisance  mani- 
feste des  alléfjués  de  la  déclaration,  mais  la  faute  des  uns,  à 
cet  égard,  ne  remédie  pas  à  celle  des  autres.  Il  y  a,  a-t-on  dit 
chose  jugée,  par  le  jugement  de  la  cour  de  première  instance, 
(juant  à  la  question  de  la  propriété  de  la  presse  à  cylindre  ; 
non  !  y  eût-il  chose  jugée,  ça  ne  serait  tout  au  plus  qu'à  l'égard 
des  lieux,  ^\u\  ont  été  condamnés,  et  non  pas  quant  aux  trois, 
(|ui  ont  été  absous  et  qui  ont  nié  les  allégués  des  Demandeurs, 
qui  auraient  diî,  comme  ils  y  étaient  tenus,  les  prouver.  (1)  Au 
reste,  ce  jugement  n'a  qu'une  autorité  momentanée,  et  qui,  en 
l'absence  d'un  appel  interjeté,  ne  confère  a'autre  droit  que  celui 
de  faire  émaner  l'exécution.  L'autorité  de  la  chose  jugée  est 
tout  autre  chose.  Il  faut  que  le  jugement  soit  rendu  par 
une  cour  en  dernier  ressort,  ou  tjue  le  terme  de  l'appel  soit 
expiré,  ou  que  l'appel  ait  été  déclaré  périmé.  Ord.  IH()7,  tit.  27, 
art.  5  :  Jouisse,  t.  2,  p.  87  ;  10  Toullier,  No  97,  p.  150  et  suiv. 
Cela  étant,  l'action  devait  nécessairement  être  déboutée.  J'a- 
joute qu'elle  eût  dii  être  déboutée  quant  à  tous  les  Défendeurs. 
Il  est  à  peine  nécessaire  de  remarquer  que  cette  cour  ne  doit 
aucunen»ent  s'occuper  de  savoir  si  les  Défendeurs,  Senécal  et 
Daniel,  étaient  et  sont  propriétaires  de  la  presse  à  cylindre.  Il 
ne  s'agit  pas  de  cela  du  tout.  2"  Quant  à  la  vente,  les  deux 
seules  circonstances  qui,  s'il  y  en  avait  d'autres  sérieuses  de 
prouvées,  pourraient  faire  naître  quehpies  soupçons,  seraient 
l'heure  à  laqiielle  elle  a  eu  lieu  et  l'exiguïté  du  prix.  Or,  quant 
à  riieure,  outre  qu'il  n'y  a  aucune  loi  (pii  exige  qu'une  vente 
par  huissier  ait  lieu  à  telle  ou  telle  heure,  nous  avons  le  témoi- 
gnage d'un  certain  nombre  d'huissiers  anciens,  qui  établit  (ju'il 
se  fait  de  ces  ventes  à  la  même  heure  et  à  d'autres  heures. 
Quant  à  l'exiguïté  du  prix,  le  principe  ne  s'appli(jue  pas  aux 
ventes  forcées  de  meubles,  attendu  (|Ue  cette  exiguïté  de  prix 
ne  peut  Uffcilevieiit  établir  aucune  présomption,  vu  (pi'à  ces 
ventes  il  arrive  le  plus  souvent  <jne  tout  est  sacrifié  ;  n'a-t-on 
pas  vu  des  biens  de  £100  vendus  pour  (juelques  piastres  ?  Pre- 
^Hvipflo  ndscitur  ex  eo  quod  plerwnique  Jit.  Ainsi,  dans  l'es- 
pèce, la  présomption  n'est  pas  en  faveur  des  Demandeui's,  mais 
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elle  est  en  faveur  de  la  vente.  J'ajouterai  que  des  faits  et  arti- 
cles on  ne  peut  rien  induire,  car  les  refus  de  répondre  à  cer- 
tains interrogatoires,  ne  tirent  point  à  conséquence,  vu  que  ces 
interrogatoires  sont  posés  de  manière  à  ne  rien  établir,  à  moins 
qu'on  ne  réponde.  Il  est  assez  étrange  que  les  Demandeurs 
persistent  à  vouloir  faire  condamner  Bourguignon,  eux  qui 
dans  leur  déclaration  allèguent,  qu'il  n'a  aucunement  participé 
à  la  fraude  dont  ils  se  plaignent.  Le  jugement,  quant  aux  deux 
condamnés,  est  sans  fondement  évidemment.  Dans  tous  les  ctts, 
l'appel  est  mal  fondé,  et  le  jugement  de  la  cour  de  première 
instance  est  bien  rendu,  quant  aux  trois  Défendeurs,  Bourgui- 
gnon, Lapierre  et  Jean-Baptiste  Senécal. 

Sir  L.  h.  LaFontaine  Bart.,  Juge-en-Chef  :  Il  y  avait  cinq 
Défendeurs  à  cette  action  révocatoire  :  1°  J.-Bte  Senécal,  sel- 
lier ;  2''  Chrysologue  Senécal  et  Frs  Daniel,  imprimeurs  asso- 
ciés ;  3°  Isaac  Bourguignon,  imprimeur  ;  4°  Charles  Lapierre, 
huissier.  Il  y  a  déjà  eu  appel,  dans  cette  cause,  d'un  jugement 
qui  avait  maintenu  une  défense  au  fond  en  droit.  Ce  jugement 
a  été  infirmé  par  cette  cour.  Les  parties  ont  été,  en  conséquence, 
obligées  d'instruire  leur  cause  ;  ce  qu'elles  ont  fait,  en  partie, 
au  moyen  d'une  preuve  testimoniale  dont  la  moitié  pouvait 
être  retranchée  comme  étant  tout  à  fait  inutile,  et  l'autre  moi- 
tié serait  encore  plus  que  suffisante  pour  permettre  à  aucun  tri- 
bunal de  juger  en  pleine  connaissance  des  faits.  Il  est  à  espérer 
que  l'exécution  du  nouveau  règlement  qui  exige  l'impression 
des  témoignages,  dans  les  causes  portées  en  appel,  aura  l'eflet 
de  faire  disparaître  cette  prolixité  dans  les  dépositions,  et  toutes 
ces  questions  inutiles  qui  ne  sont  propres  qu'à  introduire  la 
confusion  là  où  la  clarté  seule  devrait  apparaître.  Toute  la  con- 
testation se  réduit  à  deux  questions  principales  :  1"  Les  Deman- 
deurs ont-ils  prouvé  qu'ils  étaient  propriétaires  de  la  chose 
qu'ils  revendiquent  ?  2*^  S'ils  l'ont  prouvé,  ont-ils  établi  qu'il 
y  ait  eu  fraude,  dans  la  vente  dont  il  s'agit,  et  que  les  Défen- 
deurs en  aient  eu  connaissance,  ou  y  aient  été  ])lus  ou  moins 
participants  ?  Sur  le  premier  point,  le  jugement  dont  est  appel 
a  décidé  dans  l'affirmative,  et  il  ne  pouvait  pas  en  être  autre- 
ment. Trois  des  Défendeurs  n'avaient  aucune  prétention  à  la 
propriété  de  la  presse  à  cylindre  qui  fait  le  sujet  du  procès, 
Bourguignon,  Lapierre,  et  Jean-Bte  Senécal.  Le  premier  était 
le  créancier  saisissant,  le  deuxième  était  l'huissier  saisissant,  et 
le  troisième  a  été  l'adjudicataire  à  la  vente.  Lti  (|uestion  de  pro- 
priété ne  concernait  donc  qua  les  Demandeurs  et  les  deux  autres 
Défendeurs,  Chrysologue  Senécal  et  François  Daniel.  Cette 
question,  le  juge  de  première  instance  l'a  décidée  en  faveur  des 
Demandeurs,  et  il  a  très  bien  décidé,  en  présence,  non  seulement 
de  l'ensemble  de  toute  la  preuve,  mais  encore  de  l'acte  du  14 
septembre   1857,  fait  par  Ramsay,  pour  lui  et  ses  coproprié- 
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tairoa,  par  lequel  acte  Chrysologue  Senéeal  et  Daniel  prennent 
à  loyer  la  presse  à  cylindre  des  '•  propriétainis  de  la  Patrie  qui 
sont,"  y  est-il  expressément  déclaré,  "  également  propriétaires 
(le  la  grande  presse  à  cylindre,  qui  se  trouve  actuellement  et  est 
en  usage  dans  les  atidiers  typogra|)hiques  de  Senéeal  &  Daniel." 
Ce  sont  à  présent  ces  locataires  qui,  après  avoir  reconim  f|ue 
les  locateurs  étaient  propriétaires,  réclament  la  propriété  de  la 
chose  par  eux  prise  à  loyer  !  C'est  un  nouveau  mode  d'acquérir 
lii  propriété  qu'il  faudra  ajouter  aux  traités  sur  la  matière.  Il 
y  a  plus  ;  le  jugement  condamne  Chrysologue  Senéeal  et  Fran- 
çois Daniel  à  remettre  aux  Demandeurs  la  presse  à  cylindre, 
ou  à  leur  payer  la  sonnne  de  £500  courant,  et  cela  après  avoir 
déclaré  expressément  que  les  Demandeurs  a\'aient  prouvé  qu'ils 
étaient  propriétaires  de  cette  presse,  et  qut  les  deux  derniers 
Défendeurs,  Senéeal  &  Daniel,  n'eu  étaient  que  les  locataires. 
Et  les  deux  condamnés  n'ont  pas  appelé  de  ce  jugement  !  Ce 
jugement  a  donc  la  force  de  la  chose  jugée.  "  IL  est  considéré 
comme  la  vérité,  tant  que  cette  présomption  légale  n'est  pas 
détruite  par  les  voies  de  droit."  (Bioche,  au  mot  Jugement, 
No  4()7.)  La  vérité  est  donc  que  les  Demandeurs  sont  proprié- 
taires de  la  presse  à  cylindre,  et  cette  preuve  est  une  preuve 
authentique,  résultant  d'un  jugement  que  nous  ne  pouvons  in- 
Hnuer  sous  ce  rapport.  Cette  preuve  milite,non  seulement  contre 
Senéeal  &  Daniel,  mais  même,  et  encore  avec  bien  plus  de  force 
si  c'est  possible,  contre  les  trois  autres  Défendeurs,  qui  n'ont  eu 
1 1  n'ont  pu  avoir  aucun  titre  à  la  propriété  de  la  presse,  avant 
la  vente  dont  il  s'agit.  La  deuxième  question  est  celle  de  savoir 
s'il  y  a  eu  fraude,  ou  si  J.-Bte  Senéeal  peut  être  considéré  comme 
un  adjudicataire  de  bonne  foi,  quand  même  il  y  aurait  eu  fraude 
de  la  part  des  saisis.  J'admets  que  la  vilité  du  prix,  dans  les 
ventes  forcées  d'effets  mobiliers,  n'est  pas  par  elle-même  un 
motif  suffisant  d'annuler  la  vente.  Mais  elle  peut  être  un  élé- 
ment dans  l'appréciation  des  faits  ou  des  circonstances  d'où 
l'on  argue  la  fraude. 

Quels  sont  les  faits  ?  Les  voici  :  les  Demandeurs  sont  pro- 
priétaires d'une  presse  qui  est  constatée  valoir  plus  de  £500. 
Cette  presse  est  par  eux  louée  à  Senéeal  &  Daniel,  qui  s'en 
servent  pour  imprimer  le  journal  la  Patrie,  dont  les  Deman- 
deurs sont  également  propriétaires.  Le  rédacteur  et  le  teneur 
de  livres  du  journal  sont  employés  par  les  Demandeurs,  et  ont 
leur  bureau  dans  la  même  maison  où  est  la  presse,  et  au  même 
étage  ;  la  porte  du  bureau  fait  face  à  cette  presse.  Les  Deman- 
deurs y  vont  très  souvent.  Aucun  d'eux  n'a  connaissance  de 
la  saisie  qui  est  dite  avoir  été  pratiquée  le  27  de  février,  non 
plus  que  de  la  vente  qui  a  eu  lieu  le  9  mars.  Les  meubles  de 
Senéeal  &  Daniel  avaient  été  vendus  judiciairement  à  leurs 
domiciles.  Ils  étaient  notoirement  insolvables.  Un  de  leurs  ap- 
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prentis,  le  Défendeur  Bourguignon,  obtient  un  jugement  contre 
eux  pour  ses  gages,  et,  le  27  février,  il  les  fait  saisir  et  exécu- 
ter dans  leur  imprimerie,  pour  la  somme  de  £30  1  1  seulement. 
Et  pour  le  paiement  de  cette  modique  somme,  on  permet  à 
l'huissier,  et  celui-ci  prend  sur  lui  de  saisir  des  presses  et  un 
matériel  qui  valent  £1000  à  £1200.   Il  y  a  une  presse  à  cartes 
qui  est  constatée  valoir  £25  à  £30  et  deux  presses  à  bras, 
valant  chacune  £50  à  £00.  Ces  trois  presses  appartiennent 
aux  saisis,  ainsi  (jue  le  reste  du  matériel  de  l'imprimerie,  moins 
la  presse  à  cylindre  qui  est  la  propriété  des  Demandeurs,  et 
qui  vaut  plus  de  £500.  S'il  faut  saisir  et  vendre  cette  presse  à 
cylindre,  ce  sera  sans  doute  le  dernier  meuble.  Point  du  tout. 
Il  est  le  troisième  effet  saisi  et  vendu  !  et  seulement  pour  la 
somme  de  £6  5s.  !  A  qui  est-il  adjugé  ?  à  Jean-Baptiste  Sené- 
cal,  frère  et  beau-frère  des  saisis  !  Tout  le  reste  des  effets  saisis 
est  adjugé  au  même  individu  et  le  tout  ainsi  vendu  à  ce  fortu- 
né sellier  ne  produit  qu'une   somme  de  £36  16s.  de  laquelle, 
déduisant  £5  16s.  4d.  pour  les  frais  de  saisie  et  vente,  il  reste 
une  balance  de  £30  19s.  8d.,  cequi  excède  le  ujontant  à  préle- 
ver de  IcSs.  7d.  courant.  Voilà  tout  ce  qui  revient  k  ces  deux 
infortunés  saisis,  d'effets  qui  valaient  £1000  à  £1200  au  moins  I 
Cependant  rien  ne  change  de  place,  tout  reste  au  même  endroit, 
comme  si  de  rien  n'avait  été.  Seulement,  le  lendemain  de  la 
vente,  un  frère  de  Chrysologue   Senécal,    et  beau-frère  de 
Daniel,  Eusèbe  Senécal,  qui  leur  prête,  ou  leur  avait  déjà  prêté 
£150,  entre  en   société  avec  eux.    Et  l'on  continue  pendant 
quelques  jours  d'imprimer  la,  Patrie  comme  par  le  passé.  Le 
propriétaire  de  la  maison  où  est  l'atelier  passe  un  bail  à  Jean- 
Baptiste  Senécal,  le  sellier,  et  celui-ci  fait  à  son  tour  un  bail  à 
la  nouvelle  société  pour  un  prix  convenu,  mais  le  paiement 
est  encore  à  venir.  Le  jour  de  la  sai>sie,  tous  les  effets  de 
l'atelier  de  Senécal  &  Daniel  étaient  déjà  sous  saisie  à  la  pour- 
suite d'un  autre  de  leurs  créanciers.   Ils  trouvent  le  moyen,  ce 
jour-là,  de  le  désintéresser  pour  le  moment,  en  lui  donnant  un 
fort  acompte,  et  ce  créancier   donne  en  conséquence  ordre  au 
shérif  d'arrêter  sa  saisie-exécution.  Mais  ce  créancier  n'a  pas, 
plus  que  les  autres,  connr  lasance  de  la  saisie  de  Bourguignon. 
Le  matin  de  la  vente,  les  saisis   offrent  à  Bourguignon  un 
acompte  de  £15  qu'ils  ont  emprunté  d'un  autre  beau -frère, 
le  nommé  Archambault  ;    et  Bourguignon    refusant    de    les 
accepter,    Chrysologue    Senécal    remet    ces   £15    dans    son 
gousset,  et   se    prépare    à   subir  le  grand   sacrifice   de  son 
atelier,   qui    doit  avoir   lieu    quelques   minutes   après.    Que 
n'a-t-il  alors  donné  ces  £15  à  l'huissier,  et  ne  lui  a-t-il  fait 
vendre  que  le  reste  des  effets  saisis,  qui  lui  appartenaient  à 
lui  et  à  Daniel  ?  Mais  la  presse  à  cylindre,  dans  ce  cas,  n'aurait 
pas  été  vendue,  et  ce  n'aurait  pas  été  le  résultat  qu'on  atten- 
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(lait  «le  cette  saisie  secrète.  Qui  a  été  établi  gardien  à  la  saisie  ? 
Eusèbe  Senécal,  frère  et  beau-frère  des  saisis,  et  leur  associé  dès 
le  lendemain  de  la  vente  !  A  quelle  heure  a  été  fixée  la  vente  ? 
On  prétend  qu'elle  a  été  fixée  à  midi  et  demi,  heure  inusitée  en 
part'il  cas,  de  l'aveu  de  tous  les  huissiers  entendus  comme  té- 
moins, excepté  un  seul.  Encore,  celui-ci  ne  se  rappelle-t-il  (jue 
d'uin'  seule  vente  qu'il  ait  jamais  fixée  à  une  pai-eille  heure.  A 
midi  t't  demi,  tous  les  ouvriers  do  l'imprimerie  et  des  imprime- 
ries voisines  étaient  absents  de  leurs  ateliera,  étant  alors  allés 
pren<lre  leur  dîner,  ce  qu'ils  font  de  midi  à  une  heure.  Quand 
les  ouvriers  de  Senécal  &  Daniel  furent  de  retour  de  leur  dî- 
ner, la  vente  était  terminée.  J.-Bte  Senécal,  l'adjudicataire  de 
tous  les  effets  saisis  et  vendus,  l'admet  dans  ses  réponses  aux 
interrogatoires  sur  faits  et  articles.  La  vente  était  donc  ter- 
minée à  une  heure.  Que  l'on  remarque  que  l'huissier  La- 
pierre  a  avoué  lui-mêuie  (\ne  c'était  la  prennère  fois  qu'il  fixait 
une  vente,  à  Montréal,  à  midi  et  demi.  Son  recors,  Gilbert 
Tassé, dit  qu'ils  ont  attendu  environ  un  quart  d'heure  ''pour 
voirai  Chrysostome  Senécal  n'arriverait  pas  avec  de  l'argent 
pour  régler  l'affaire."  La  vente  n'a  donc  commencé  (ju'à  midi 
trois  qiuirts,  et  comme  à  une  heure,  elle  était  déjà  terminée, 
cette  vente  n'a  donc  pas  pris  un  quart  <l'heure.  Et  durant  ce 
court  espace  de  temps,  l'hui.ssier  a  pu  crier  et  adjuger  des  va- 
leui"s  de  plus  de  £1000  !  Sans  même  que  la  personne  ou  les 
personnes  qui  sont  prouvées  avoir  été  dans  ce  moment-là  dans 
le  bureau  de  la  rédaction,  en  aient  eu  cormaissance  !  M.  Saint- 
Anuvnt,  l'avocat  de  Bourguignon,  et  qui  se  trouvait  à  la  vente, 
a  cru  même  reconnaître,  à  la  voix,  M.  Ramsay,  comme  étant 
l'une  des  personnes  (jui  étaient  dans  ce  bureau.  "  J'ai  certaine- 
ment, dit-il,  entendu  parler,  dans  cet  appartement-là,  en  mon- 
tant l'escalier,  ainsi  que  lorsque  j'ai  été  rendu  sur  la  plate- 
forme entre  les  deux  portes,  c'est-à-dire  celle  où  se  faisait  la 
vente  et  celle  du  bureau  de  rédaction  et  d'affaires  du  journal." 
Saint-Amant  a  donc  eu  raison  de  dire  à  Ricard,  étudiant  en 
(Iruit,  le  même  jour  de  la  vente,  que  cette  vente  s'était  faite 
"  très  promptement."  Nous  avons  la  preuve  que  la  vente  a  été 
faite  en  moins  d'un  quart  d'heure.  Voyons  si  elle  pouvait 
être  honnêtement  et  de  bonne  foi  faite  dans  ce  court  espace  de 
temps.  O'Neil,  the  bailiff,  says  that  he  never  fixed  a  sale 
betvveen  12  and  1  in  the  city  of  Montréal,  cannot  vecollect  to 
hâve  heard  of  such  athing.  In  Saint- Vincent  street,  there 
would  be  iio  audience.  "  Fairly,  or  unfairly,  if  there  was  an 
audience,  those  things  could  not  be  sold  in  half  an  hour; 
they  could  not  be  entered  and  pointed  out  fairly  to  the  au- 
dience in  the  time ....  could  p«.t  he  honestly  sold,  as  mentioned 
in  détail  in  that  proch-verhul,  in  half  an  hour."  L'huissier 
Emilan  McKay  dit  :  "  Je  ne  pourrais  pas  vendre  et  crier  dans 


:3 


rT"^r 


150 


RAPPORTS  JUDICIAIRES  RÉVISÉS 


une  deini-lieure  les  effets  énuinérés  dnnH  le  procès-verltul." 
McKay  avait  son  bureau  au-dessous  de  l'imprimerie  de  Scik'- 
cal  &  Daniel,  <le  même  que  M.  Betournay,  avocat,  chez  (pii  Ri- 
card était  ^^tudiant  en  droit.  Aucun  d'eux  n'a  eu  connaissance 
do  la  vente  et  n'a  vu  de  pavillon.  "  Lorsque  je  l'ai  reinanpn'  à 
M.  Saint-Amant,"  dit  McKay,  "il  n'a  rien  dit."  Kt  Kicnnl 
ajoute  qu'il  n'a  pas  entendu  monter  ni  descendre,  et  qu(^  M. 
Saint-Amant  n'a  rien  dit  du  pavillon,  au  sujet  de  la  remaniiic 
de  M.  Macka3^"  Cette  affaire  du  pavillon  paraît  être  un  ]v'u 
mystérieuse.  Il  est  assez  difficile  de  se  fixer  sur  ce  t'ait.  Los 
uns  l'ont  vu;  selon  les  autres,  il  n'y  en  avait  pas.  Chrysol()<,'uo 
Senécal  lui-même  a  dit  (pi'il  ignorait  qu'un  drapeau  eût  été  ex- 
hibé. Si  un  drapeau  a  été  réellement  mis  à  la  fenêtre,  et  à 
quelle  heure,  il  faudrait  s'en  rapporter  là-dessus  à  celui  (pii 
l'aurait  ainsi  placé  ;  c'est  le  recors  de  l'hui.ssier,  Gilbert  Tassé, 
qui  dit:  "Quand  Senécal  est  arrivé,  et  qu'il  eût  dit  qu'il  n'u- 
vait  pas  trouvé  d'argent,  je  suis  allé  mettre  le  pavillon  h  la  fe- 
nêtre du  premier  étage,  au-dessus  du  rez-de-chaussée,  à  l'au- 
tre bout  <le  l'enseigne  de  ta  Patrie,  c'est-à-dire  à  midi  trois 
quarts,  ayant  attendu  un  quart  d'heure.  '  Ce  pavillon  a  dû  être 
enlevé  immédiatenient  après  la  vente.  Il  n'y  était  donc  plus  à 
une  heure.  Quelle  foi  faut-il  donc  ajouter  à  ces  deux  scieurs  de 
bois  qui  disent  avoir  été  occupés  ce  jour-là  à  scier  dans  la  ruo 
Saint- Vincent,  avoir  vu  le  pavillon  à  \\  h.,  lorsqu'ils  sont  partis 
pour  aller  manger  au  marché  Bonsecours,  et  l'ont  vu  à  la  mêiiic 
place  à  If  h.  ?  Le  pavillon  est  destiné  à  avertir  le  public  ou  les 
passants  qu'une  vente  doit  avoir  lieu.  Pour  que  cet  avertisse- 
ment soit  loyalement  donné  de  la  part  de  l'huissier,  et  puisse 
atteindre  son  objet,  il  faudrait,  au  moins,  que  le  pavillon  fût 
exposé  pendant  un  temps  raisonnable  avant  la  vente.  Assuré- 
ment, l'huissier  devait  savoir  (ju'à  une  vente  qui  ne  dure  pas 
un  quart  d'heure,  ce  n'était  pas  remplir  le  but  de  l'avertisse- 
ment, que  de  n'exposer  le  pavillon  qu'au  commencement  de  la 
vente.  Il  est  à  remarquer  ({ue  le  recors  qui  a  exposé  le  pavilloii 
est  un  témoin  examiné  de  la  part  des  Défendeurs.  A  part  de 
Bourguignon,  le  saisissant,  et  de  son  avocat,  il  est  prouvé  qu'il 
n'y  a  eu  à  la  vente  que  des  Senécal,  et  des  beaux-frères  des  Sené- 
cal,Chrysologue,  Eusèbe,  Jean-Bte  et  André  Senécal,  et  Alo 
Archambault,  leur  beau -frère,  puis  François  Daniel,  aussi  Icii, 
beau-frère  ;  puis,  (juatre  imprimeurs  seulement,  les  deux  saisis, 
Eusèbe  Senécal  qui  e.st  entré  en  société  avec  eux  le  lendemain,  et 
enfin  Bourguignon  qui  paraît  avoir  formé,  vers  ce  temps-là  uiu' 
société  avec  un  autre  imprimeur  du  nom  de  Cérat.  Cependant 
Bourguignon  n'a  pas  jugé  à  propos  de  parler  de  la  saisie  et  di;  la 
vente,  à  son  associé  Cérat,  qui,  s'il  l'eût  su,  n'aurait  peut-être  pas 
fait  comme  Bourguignon,  refusé  d'acheter  pour  quelqîies  louis 
une  presse  qui  en  valait  plus  de  cinq  cents.  "  Je  me  suis  abste- 
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lui  «le  parler  de  la  saisie  que  j'avais  faite,"  dit  Bourppiipfnon,  "ex- 
ct'pti'parnn  ma  famille  et  mes  principaux  amis."  Cela  fait  tant 
(le  toi-t  aux  personnes  qui  ont  le  malheur  d'être  saisies!  aussi  ptis 
un  mot  à  son  associé  Cérat,  qui  est  imprimeur.  André  Senécal,  le 
frère,  n'est  arrivé  qu'à  la  fin  de  la  vente.  Ce  n'était  pas  la  vue 
d'un  drapeau  (jui  l'y  avait  amené,  car,  il  ne  peut  dire  s'il  en  a  vu 
un,  ayant  vu,  seulement  en  entrant,  quelque  chose  de  rouge  à  la 
porte.  Archatnbault,  le  beau-frère,  a  été  à  la  vente,  mais  la 
presse  à  cylindre  était  déjà  vendue,  loraqii'il  est  entré.  "  Quel- 
([u'un  des  Senécal  m'a  demandé  à  aller  à  la  vente,"  «lit  Ar- 
clifiinbault.  Jean-Bte  Senécal,  l'adjudicataire,  dit  :  "  Je  suis 
entré  avant  (jue  la  vente  fût  commencée,  de  sorte  que  je  n'ai 
pu  voir  s'il  y  avait  enseigne  ou  drapeau  à  la  porte  ou  ailleurs." 
Ce  n'était  donc  pas  le  drapesau  qui  l'avait  averti  de  la  vente. 
Co'pendant  il  savait  (ju'elle  devait  avoir  lieu,  et  l'heure  pré- 
cise à  laquelle  elle  avait  été  fixée.  Il  en  a  donc  reçu  avis  d'ail- 
leurs. De  qui,  si  ce  n'est,  comme  Archambault,  de  ses  frères 
Senécal,  ou  beaux-frères.  Il  n'a  pas  payé  à  l'huissier  les  ar- 
ticles, à  mesure  qu'ils  lui  étaient  adjugés.  Non,  il  a  attendu 
(jue  la  vente  fût  terminée,  et  a  tout  payé,  non  à  l'huissier, 
niais  à  M.  Saint-Aumnt,  l'avocat  de  Bourguignon.  C'était 
peut-être  dans  la  vue  que  la  vente  se  fît  "  très  promptement." 
comme  l'a  dit  Saint-Amant.  Venons  maintenant  à  la  déposi- 
tion de  M.  Boudrias,  témoin  des  Défendeurs.  Il  est  "  professeur 
à  l'Ecole  normale."  Il  était  sur  le  point  de  prendre  maison, 
et  désirait  acheter  des  meubles  aux  encans.  Il  va  voir  les  af- 
fiches à  la  porte  de  l'église.  Celle  qui  annonçait  la  vente  chez 
Senécal  et  Daniel  attire  son  attention.  La  vente  était  fixée, 
dit-il,  à  1  h.  ou  2  h.  "  Je  suis  plutôt  sous  l'impression  que  c'é- 
tait deux  heures.  Si  l'heure  avait  été  mentionnée  comme  fixée 
à  midi  et  demi,  j'aurais  assisté  à  la  vente,  mais  pour  très  peu 
de  temps,  environ  un  (^uart  d'heure  ou  vingt  minutes."  Il  lui  fal- 
lait être  à  l'Ecole  normale  à  1  heure.  Il  est  aussi  prouvé  que 
l'huissier  Lapierre  est  dans  l'habitude  de  sonner  une  cloche 
pour  annoncer  les  ventes  qu'il  est  chargé  de  faire.  Il  n'en  a 
j  i  '  !ié  dans  cette  occasion.  Un  témoin  ou  deux  croient 
avoir  \  u  un  M.  Cadotte,  sellier,  à  la  vente.  D'autres  témoins 
disent  n\i'ils  ne  l'ont  pas  vu.  Plusieurs  des  Défendeurs  ont 
niontr-  me  insigne  mauvaise  foi,  en  refusant  péremptoire- 
ment de  répondre  à  plusieurs  des  interrogatoires  sur  faits  et 
articles.  Aussi  ces  interrogatoires  doivent-ils  être  tenus  pour 
confessés  et  avérés,  au  moins  ceux  qui  peuvent  l'être  ;  car  il  y 
en  a  quelques-uns  ui,  à  raison  de  leur  rédaction  défectueuse, 
ne  sauraient  l'être.  Je  dois  dire  que  je  vois  dans  cette  saisie  et 
cette  vente,  une  affaire  qui  a  été  conduite  secrètement  autant 
(lue  possible,  une  affaire  conduite  en  famille,  par  collusion 
entre  les  membres  de  cette  famille,  caractérisée  par  la  fraude 
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lu  plus  patente,  fraude  à  laquelle  ont  participé  toutes  les  per- 
sonnes concernées,  non  seulement  les  deux  Défendeurs  con- 
damnés, mais  encore  les  trois  autres  Défendeurs  absents,  môme 
Bourguignon,  bien  (]ue  par  la  déclaration  des  Demandeurs,  au- 
cune telle  participation  ne  lui  soit  imputée,  (ju'il  en  soit  même 
disculpé.  Enfin,  toute  la  transaction  a  été  exactement  décrite 
par  Chrysologue  Senécal  lui-même,  dans  une  conversatiim  qu'il 
a  eue,  apvès  la  vente,  avec  le  témoin  J.-Ete  Deslauriers,  étu- 
diant en  droit.  "J'ai,"  dit  ce  témoin,  "entendu  dire,  parChry- 
.sologue  Senécal,  depuis  la  vente,  que  lui,  Senécal  &  Daniel,  sou 
associé,  avaient  été  plus  fins  que  les  Detnandeurs."  C'est  sans 
doute,  bien  vrai,  mais  ce  ne  sont  pas  de  ces  finesses  qui  doivent 
recevoir  la  sanction  d'une  cour  de  justice. 

The  judgment  in  appeal  was  as  follows:  "  La  cour,  1*  con- 
sidérant (jue  les  Demandeurs  ont  établi  que,  lors  de  la  saisie 
et  de  la  vent  >  dont  il  s'agit,  ils  étaient  propriétaires  et  avaient 
la  possession  de  la  presse  à  cylindre  qu'ils  revendiquent  ; 
2*^  considérant  que  la  saisie  de  la  presse,  sur  les  Défendeurs 
dans  la  cause  dont  il  s'agit,  a  eu  lieu  et  a  été  pratiquée  secrète- 
ment, de  mauvaise  foi,  par  collusion  et  fraude  concertée  entre 
tous  les  Défendeurs,  même  Bourguignon,  bien  que  la  déclara- 
tion des  Demandeurs  n'ait  attribué  à  ce  dernier  aucune  parti- 
cipation à  la  collusion  et  à  la  fraude,  que,  néanmoins,  Bourgui- 
gnon, nonobstant  cette  disculpation  alléguée  dans  la  déclara- 
tion des  Demandeurs,  a  été  régulièrement  mis  en  cause,  pour 
voir  la  .saisie  et  la  vente  qui  s'en  est  ensuivie  déclarées  nulles, 
que,  par  conséquent,  il  doit  être,  avec  les  autres  Défendeurs, 
condamnés  aux  dépens  de  l'action,  puisqu'il  a  jugé  à  propos, 
mais  sans  motif  valable,  de  contester  cette  action  ;  3*^  considé- 
rant que,  non  seulement  la  saisie  de  la  presse  à  cylindre,  mais 
encore  que  la  vente  de  cette  pres.se  ont  eu  lieu  et  ont  été  pra- 
tiquées secrètement,  de  mauvaise  foi,  par  collusion  et  par 
fraude  concertée  entre  les  saisis,  l'huissier  saisissant  et  Jean- 
Baptiste  Senécal  (l'adjudicataire  de  la  presse,  au  prix  de  six 
louis  cint]  schellings,  tandis  qu'il  est  clairement  prouvé  que  la 
presse  valait  plus  de  cin(|  cents  louis)  ;  qu'à  la  vente  et  adjudica- 
tion de  la  presse  à  C3dindre,  ces  quatre  individus  ont  agi  secrète- 
ment, de  mauvaise  foi,  et  se  sont  rendus  coupables  de  la  collu- 
sion et  de  la  fraude,  qui  leurs  sont  imputées,  d'après  la  preuve 
faite  dans  la  cause  ;  4*^  considérant  qu'en  pareil  cas  la  saisie  et 
la  vente  de  laclio.se  qui  en  a  fait  l'objet  sont  nulles  et  doivent 
être  déclarées  telles  par  le  tribunal  appelé  à  prononcer  ;  S*"'  con- 
sidérant que,  par  le  jugement  de  la  cour  de  première  instance, 
il  y  a  bien  jugé,  en  autant  que  les  Demandeurs-Appelants, 
sont  déclarés  être  pi'opriétaires  de  la  pres.se  à  cylindre,  et  que 
les  Défendeurs  Chrysologue  Senécal  et  François  Daniel  sont 
condamnés  à  leur  remettre  la  presse,  ou  à  leur  payer  la  sonnne 
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(le  cinq  cents  louis,  avec  intérêts  et  dépens,  mais  qu'il  y  a  mal 
jugé,  en  autant  que  les  Demandeurs  sont  déboutés  de  leur  ac- 
tion quant  aux  trois  autres  Détendeurs,  et  que,  de  plus,  la  sai- 
sie et  la  vente  de  la  presse  sont  déclarées  valables,  maintient 
le  juijroment  et  la  condamnation  qu'il  porte  contre  Chrysologue 
Senécal  et  François  Daniel,  pour  être  la  dite  condauniation 
suivie  et  exécutée  selon  sa  forme  et  teneur,  et  cette  cour,  fai- 
sant droit  sur  les  autres  conclusions  des  Demandeurs,  et  pro- 
cédant à  rendre  le  jugement  que  la  Cour  Supérieure  aurait  dû 
renilre,  annule  la  saisie,  vente  et  adjudication  de  la  presse  à 
cylindre,  déclare  les  Demandeui's  propriétaires  de  la  presse,  à 
rencontre  de  tous  les  Défendeurs,  condamne  Jean-Baptiste 
Senécal,  l'adjudicataire  d'icelle,  à  la  rendre  et  restituer  aux 
Demandeurs,  sous  quinze  jours  de  la  signification  du  présent 
jugement,  et,  à  défaut  de  ce  faire,  dans  le  dit  délai,  la  cour  le 
condamne,  conjointement  et  solidairement,  avec  Chrysologue 
Senécal  et  Fran(;ois  Daniel,  à  payer  aux  Demandeurs  la  susdite 
somme  de  cinq  cents  livres.  {L'honorable  jît(je  G.  Monde- 
letdisfientiente.)  {4^  J.,p.  VSS.) 

MaoKay  and  AusTix,  for  Appellancs. 

DouTiiE  and  Daoust,  for  Respondents. 


PRESCRIPTION  OF  HOUSE  RENT.-INTERRUFTION. 

Circuit  Cou  ht,  Montréal,  lOth  Mardi,  l(S(jO. 
Coram  Badgley,  J. 
Alexander  m.  Delisle  vh.  John  McGinnis. 

IMd  :  1.  Tliat  the  prescription  of  five  years  established  by  tbc  142ikI 
article  of  the  ordonnaucc  of  1629  against  arrears  of  bouse  rent  is  in  force 
iii  I.ower  Canada.  Semble  :  Tbat  it  is  an  absolute  bar  to  the  ai'tion.  (1) 

lli'ld  :  L'.  Tbat  Défendant  baving  said  witbin  tho  five  years  immedia- 
tely  i)receding  tbe  action,  npon  bein<r  aslved  fo.  payment  that  lie  heliewd 
he  lind  a  largtr  account  agaiiiHl  l'iainliff',  was  sutKcient  to  interrupt  pres- 
cription. (2) 

Tins  was  an  action  to  recover  a  l)alance  of  liouse  rent,  ac- 
cnied  more  than  five  j'ears  previcais  to  the  institution  of  tbe 
iU'tion.  Défendant  pleaded  the  five  years  prescription,  under 
the  142nd  article  of  the  onhyiHKivce  of  1()2!),  without  tendering 
li's  oath  ;  Plaivtitt'an.sweretl  that  Défendant  ccnild  not,  by  law, 
cliiim  such  prescription,  and,  besides,  that  Défendant  had,  wi- 
tliiii  the  five  years  immediatel}'  preceding  the  institution  of 
tlie  action,  on  différent  occasions,  aknowledged  his  indebted- 
ness  to  Plaintiff. 

(M  V.  ait.  2250  0.  C. 
(2)  V.  ait.  2227  C.  C. 
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Per  Curiam  :  The  plea  of  prescription  inust  lie  maintaincnV 
It  la  now  for  Plaintifî  to  prove  the  interruption,  if  he  can.  De- 
fendant,  in  his  answer  to  Plaintiffs  interro^atories,  then,  ad- 
mitted  that,  about  six  or  eight  months  ago,  he  was  asked  for 
payment  of  the  amount  claimed,  hy  T,  S.  Judah,  acting  as  the 
attorney  of  Phiiutitf,  and  that  he  had  replied  as  follows  :  "  I 
hâve  a  larp^er  account  against  Mr.  Delisle." 

DoHEiiTY,  for  Defenchmt,  contended  that  thia  being  a  (jua- 
lified  staternent,  and  no  aeknowledgment  of  indebtedness  was 
not  sufficient  to  operate  interruption. 

Per  CiTHiAM  :  If  the  court  were  to  décide  that  thèse  words 
were  in  sufficient  to  work  interruption,  it  would  amoinit  to  this, 
that  Défendant,  at  the  tirne,  had  a  riglit  to  constitute  hinisolf 
arbiter  in  rem.  suain,  by  pretending  tliat,  although  he  was  the 
debtor  of  Plaintiff' for  à  certain  amount,  Phiintifi'was  his  deb- 
tor  to  a  larger  suni,  which  he  could  not  do.  It  is  tobe  observed 
that  prescription  is  based  upon  the  presumption  of  paynioiit, 
but,  in  tliis  case,  Defen(hint  a(hnits  Plaintifl's  crédit  as  against 
hini,  and  prétends  that  his  obh'gation  is  extinguislied  by  a 
compensation  of  anotherclaim  which  he  has  yetto  make  good. 
The  court,  therefore,  considers  Plaintiffs  case  established.  De- 
fendant  havinfi:  referred  the  décision  of  the  two  items  of  his 
account  disputed  to  PlaintiflTs  oath,  and  Plaintiff  being  absent 
froni  the  city,  the  courts  appoint  the  first  day  of  next  term 
for  Plaintiff  to  make  such  oath.  As  to  the  rest  of  Plaintiffs 
demand,  upon  vérification  of  the  receipts  produced  by  hini, 
his  plea  of  pavment  will  be  sustained.  (4  J.,  p.  145.) 

W.  A.  BovEY,  for  Plaintiff. 

M.  DoHERTY,  for  Défendant. 


SECURITT  FOR  C0ST8. 

Circt:it  Court,  Montréal,  I7th  February,  1860. 
Coram  Smith,  J. 
MoYER  et  al.  r.«.  Scott,  anu  Bennino  et  al.,  Gai-nishees. 

Ilcld:  That  a  forcifrn  Plaintiff  will  be  lield  to  (.'ivcseonrity  forcoslson 
the  application  of  ^arni^liee  wliose  declaiation  is  contested  by  Plain- 
tiff. (I) 

Per  Curtam  :  Plaintiffs,  foreigners,  hâve  contested  the  dé- 
claration of  the  GarnisheoH,  who,  thereupon,  hâve  asked  for 
security  for  costs  froni  Plaintiffs.  The  Cîarnishees  are  entitled 
to  this,  and  their  motion  to  that  effect  is  granted.  (4  J.,  p.  14().) 

M.  MoRisoN,  for  Plaintiffs. 

Laflamme,  Lafi.amme  and  Daly,  for  Garnishee.s, 

(1)  V.  art.  29  C.  C. 
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Cour  de  Circuit,  Montréal,  17  mars  1800. 


Corani  Monk,  J.  A. 
Thihaui)E.\u  vs.  Magnan. 


(lu  mineur.  (1) 

L'action  du  Demandeur  avait  pour  objet  le  recouvrement 
(lu  jirix  de  chaussures  vendues  au  Défendeur.  La  preuve  éta- 
blissait clairement  la  vente,  et  que  l'achat  fait  par  le  Défendeur 
étiiit  proportionné  à  son  état  et  à  ses  revenu.s.  Le  seul  point 
sur  lequel  le  Défendeur  appuyait  sa  défense  était  sa  minorité, 
et  que,  n'ayant  pas  encore  atteint  l'âge  de.  vingt  et  un  ans,  il 
ne  pouvait  pas  être  assigné  légalement  à  répondre,  en  son  pi'o- 
pre  nom,  à  l'action  du  Demandeur,  mais  que  la  demande  de  ce 
dernier  aurait  dû  être  dirigée  contre  le  tuteur.  La  cour,  par  son 
jugement,  a  reconnu  la  validité  de  la  procédure  du  Demandeur, 
en  maintenant  l'action  de  ce  dernier.  (2)  (4  J.,  p.  146.) 

Denis,  poui-  le  Denuxndeur. 

BoNDV  et  Fauteux,  pour  le  Défendeur. 


PR0GEOnRE.-EZHIBrrS. 

Superior  Court,  Montréal,  ]8th  March,  1860. 
Coram  Smith,  J, 
Denis  vs.  Ckawford. 

I[ild:  Thaï  TOtl  section  of  tlie  Judiratnre  Act  of  1807  ha.s  virtnally 
ri'iieuled  tlie  24tli  rule  ot' practice  uftlie  Sniierior  "oiirt,  re(juirinj:  tlie 
filintr  of  exliibits,  on  uliich  a  tieciaration  or  cther  ..leading  is  funr.ded, 
ut  tlie  tiine  sudi  déclaration  or  utlier  pleading  is  fyled.  (1) 

This  was  a  motion  by  Défendant  to  reject  from  tlie  record 
certain  e.xhibits  on  which  Plaintitf's  déclaration  was  founiled, 
find  which  ^^ eio  only  tiled  with  Plaintiff's  statement  or  arti- 
cujjition  of  facts,  instead  of  heing  filed  at  the  same  time  as 
the  déclaration,  as  required  by  tlie  24th  rule  of  practice.  The 
rule  invoked  by  Défendant  enacts  that  such  exhibits  shall 
:;ot  be  tiled  "  aftervvards,  unless  by  the  spécial  permi.ssion  of 
t!ie  c-mrt."  Not  being  tiled  within  the  prescribed  period,  De- 
ll) V.  art.  304  C.  C. 

[■2]  Sr,l  ride  rouira  Pigt^au,  t.  I,  p.  S.S  ;  ô  /.'.  ./.  /.'.  Q.,  p.  170. 
(■1)  V.  art.  9!),  l(»l)  et  KMi  C;.  V.  C. 
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fendant  filecl  a  vvritten  foreclosure  against  the  filing  of  such 
exhibits  afterwards. 

Per  Cuhiam  :  I  and  my  colleague  consider  that  the  7()th 
section  of  the  Judicature  Act  has  virtually  repealed  the  iule 
of  praetice  relied  on,  and  that  the  only  penalty  for  net  Hlin^j 
the  exhibits  at  the  tinie  required  by  the  rule  is  the  payment 
of  such  costs  as  uiay  thereby  be  occasioned  to  the  opposite 
party.  The  motion  is  consequently  rejected.  (4  J.,  p.  147.) 

OuiMET  and  MoRiN,  for  Plaintift! 

Bethune  and  Dunkin,  for  Défendant. 


CAUTIONNEMENT  POUR  FRAIS. 

SupERiOR  Court,  Montréal,  iTth  Septen)ber,  1859. 
Coraui  Badgley,  J. 
Bonacina  vs.  Bonacina,  and  Divers  Opposants. 

Hdd  :  That  it  is  oonipetenl  for  an  Opposant,  lnjore  fliing  a  contesta- 
tion of  tlie  daim  of  anotner  Oi)posant, described  as  nsidinfr  beyond  tlie 
liniits  of  tlie  Province,  »o  call  iipon  such  other  Opposant  io  put  in  hccii- 
rity  of  costs.  (1) 

Tins  was  a  motion  for  security  for  costs,  made  by  an  Oppo- 
sant who  declared  that  he  inteiided  to  contest  the  claini  of 
another  Opposant  described  as  résident  beyond  the  liniits  of 
the  Province,  and  whom  he  now  called  on  to  give  such  secu- 
rity. On  arginnent  the  motion  was  granted.  (  4  /.,  p.  148.) 

DoRioN,  DoRioN  and  Sénégal,  for  Opposant  moving. 

H.  Taylor,  for  Opposant  resisting. 


CAUTIONNEMENT  POUR  FRAIS. 

Sttperior  Court,  Monti-eal,  21st  September,  1859. 
Coram  Badgley,  J. 
Bonacina  vs.  Bonacina  ancl  Divers  Opposants. 

Htld  :  Tliat  it  is  not  compétent  for  an  Op[)08ant,  o/^r  filing  a  contesta- 
tion ofthechvini  of  another  Op|jtisanl.de.»cribeil  as  residinfr  beyond  tiic 
limits  of  the  Province,  to  cull  npon  sudi  oïlier  Oppo^-ant  -to  put  in  secu- 
rity for  costs.  (2) 

This  was  a  motion  for  security  l'or  costs,  made  by  an  Oppo- 
sant who  contestée!  the  claiuï  of  another  Opposant  described  as 
residing  beyond  the   limits  of  the  Proviiic(;,  and   cnllin<»'  on 

(1)  V.  art.  29  C.  C 

(2)  V.  art.  29  C.  C. 
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sucli  other   Opposant  to  put  in   such  security.  On  argument 
the  motion  was  rejectecd.  (4  J.,  p.  148.) 

1)rumm(jND  and  Dunlop,  for  Opposant  nu>ving. 

H.  Taylor,  for  Opposant  resisting. 


HARRIAOE  Df  EXTREMIS. 

Privy  Council,  28th  and  29th  June,  1807. 

Prosent  :  Sir  JoHN  Taylor  Coleridge,  Sir  James  William 

CoLviLLE,  Sir  Edward  Vaughan  Williams,  Sir  Fitz- 

RoY  Kelly  (the  Lord  Cliief  Baron),  and  Sir 

Richard  ïorin  Kindersley. 

AxN  Scorr,  Appellant,  and    Marie-Marguerite-Maurice 
Paquet  and  others,  Respondents. 

Ac:t6  of  the  Ordonnance  of  Louix  XIII  (20th  Novemher,  1639),  in  force 
in  Lower  Canada,  is  in  thèse  terms  : — "  Voulons  que  la  même  peine  {de  la 
priration  de«  succemons)  ait  lieu  contre  les  enfants  qui  sont  nés  des  femmes 
queles pères  ont  entretenues, et  qu^ils  épousent  lorsqu'ils  sont  à  V extrémité  de 
la  rie." 

Held:  1°  That  as  the  above  article  ofthe  Ordonnance  was  a  restraint 
of  natural  liberty,  iind  pénal  in  its  nature,  it  was  to  be  strictly  inter- 
prétée!, and  only  when  the  fact  of  a  party  being  in  extremis  at  the  tiine 
ofthe  solenmization  of  the  marriage  was  clear  and  beyond  doubt 
could  it  be  applied.  2^"  That  although  deuth  had  taken  place  two  days 
after  a  marnage  had  been  celebrated,  sui-h  article  oftne  Ordonnance 
did  not  affect  the  validity  ofthe  niarriage,  unless  the  party  was  at  the 
tiuie  sensible  that  he  was  in  his  last  illriess,  and  in  immédiate  danger 
ofdying. 

Suit  for  nuUity  of  marriage,  and  to  set  aside  a  marriage  contract,  on 
the  ground  that,  at  the  time  of  its  célébration,  the  hnsband  wasdelirious 
and  of unsound  mind,  arising  from  an  attack  ofdelirium  tremens,  froni 
which  disorder  he  died  two  days  afterwards.  The  évidence  in  chief  of 
oneofhis  médical  attendants  being  to  the  efFeot  that  hevasuncon- 
soioiis  and,  in  his  opinion,  from  the  nature  of  the  disease,  incapable  at 
auy  tinie  of  contracting  such  marriage:  Ileld,  on  gênerai  review  of  the 
évidence,  to  be  rebutted,  especially  by  the  conduct  ofthe  same  médical 
witiess  in  speaking  ofthe  probabîlity  ofthe  deceased's  recovery,  and 
by  tlie  évidence  of  thf  priest,  notary,  and  witnesses  at  the  marriage,  of 
iiis  capacity  ;  and  the  judgments  of  the  courts  in  Louer  Canada  sus- 
tained. 

This  was  an  action  brought  by  the  Appellant  in  the  Supe- 
rior  Court  for  Lower  Canada,  district  of  Montréal,  against 
the  Respondents,  Paquet  and  others,  widow  and  children  of 
William  Henry  Scott,  late  of  the  village  of  Saint  Eiistache, 
in  the  couuty  of  Two  Mountaiv.s,  Loiver  Canada,  merchants 
doceased,  to  hâve  the  marriage  of  Scott  with  the  Respondent, 
Paquet,  declared  null  and  void  as  regarded  its  civil  effects,  ami 
alsc)  to  set  aside  the  marriage  contract  executed  on  the  occa- 
sion thereof.  The  Appellant  claimed  as  his  sister  and  heiress- 
at-law. 
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The  facts  were  theae  :  Scott,  a  member  of  the  Presbytcrian 
Churcli,  had  for  many  years  cohabited  with  tlie  Respondont, 
Madame  Paquet,  a  roman  catholic,  by  whom  he  had  a  faïuily 
of  five  children,  whom  he  recognized  and  treated  as  hi.s  own 
chihlren.  In  1M45  a  niarriage  was  contcniphited  and  inteixk'd 
between  Scott  and  Madame  Paquet,  which  was  m  be  celebiatod 
according  to  the  i-ites  of  the  Roman  Catholic  Church,  and  uU 
necessary  préparations  were  made  for  that  purpose,  but  the 
completion  was  prevented  by  Scott' s  refusai  to  f>ive  a  prelinii- 
nary  engagement,  required  by  the  priest  before  célébration, 
tbat  he  would  cause  bis  children  to  be  educated  in  the  roniiui 
catholic  religion.  On  the  15th  of  December,  1851,  Scott  weiit 
to  the  bouse  of  Madame  Paquet  who  rerùded  in  the  village  of 
St.  Eustache,  just  opposite  to  bis  own,  and  there  sent  tbr  a 
roman  catholic  priest,  for  the  purpose  of  proceeding  to  a 
marriage,  and  fiuding  that  no  other  engagement  was  now  de- 
mandcd  of  hiuî  than  that  be  would  leave  bis  wife  and  children 
free  in  point  of  religion,  he  caused  a  marriage  to  be  celebrated 
between  himself  and  Madame  Paquet  on  the  evening  of  tbe 
following  day,  the  16th,  according  to  the  rites  of  the  Roman 
Catholic  Church.  By  the  act  of  marriage  the  consorts  acknovv- 
ledged,  as  legitimate,  their  Hve  children.  The  mai-riage  was  ac- 
eompanied  by  a  contract  or  settlement  prepared  by  a  notary. 
Scott  was  of  intempera  te  habits,  and  had  indulged  in  drinking 
during  the  course  cf  a  contested  élection  which  took  place 
three  days  previous  of  bis  marriage.  He  was  unwell  at  the 
time,  and  bis  pliysician,  Dr.  Jamieson,  was  with  him  during 
the  greater  part  of  the  day  of  bis  )narriage.  His  illaess  increa- 
scd  and  according  to  the  médical  testimony,  although  the 
nature  of  his  desorder  had  not  been  originally  understood, 
yet  it  ultinuitely  declared  itself  to  be  delirium  treineiiH.  As 
late  as  the  1 7th  of  December,  Dr.  Jamieson  considered  that  the 
disease,  though  of  an  aggi'avated  character,  would  give  way 
to  the  treatment  wdiich  he  and  Dr.  Ficher  another  physician, 
rtcomnian<]ed.  But  the  prescribed  treatment  was  not  followed, 
and  Scott  siink  and  expired  on  the  18th  of  that  month.  Froni 
the  death  of  Scott  to  the  period  of  the  institution  of  tbe  action, 
his  children  publicly  enjoyed  the  character  of  being  his  legi- 
timate heirs  and  were  judicially  admitted  to  accept  liis 
succession  with  benefit  of  inventory.  The  Respondent,  Pa- 
quet, had  also  since  Scott  s  death,  been  in  possession  of  the 
imiuoveable  property  which  he  by  the  marriage  contract 
settled  on  her  in  case  of  lier  surviving  him,  and  which  contract 
was,  in  April  1852,  duly  registered.  On  the  4th  of  March,  1854, 
the  Appellant  brought  an  action  against  the  Respondent,  Pa- 
quet, and  the  tive  children  of  Scott,  in  the  Superior  Court  for 
Loiver  Canada,  in  the  district  of  Montréal.  The  déclaration 
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stated  that  Scott  had  died  intestate,  having  three  sisters,  his 
oiilv  surviving  relations  and  hei-s-at-lavv,  two  of  wlioui  had 
renoiinced  his  estat*^;>heAi">p»^'!ant  accepting  it  as  sole  heircss- 
at-lavv;  that  in  December,  LSôl,  ho  fell  ill  of  the  malady  that 
caused  his  death  ;  that  his  disease  beeame  so  aggravated  that, 
on  the   15th  of  December   ho  was  délirions,  and  so  continued 
up  to  lus  death  ;  and  that,  vvhile  in  that  state,  he  was  qnite 
incai)al)le  of  entering  into  any  con tract  or  granting  any  valid 
consent  ;  that  he  had  lived  niany  years  in  a  state  of  concubi- 
nage with  the  Respondent,P«(/iu^/,  without  niarying  lier  or  ack- 
novviedging  lier  as  lus  wife  ;  that,  while  in  a  state  of  deliriuni, 
and  incapable  of  consent,  she,  profiting  by  his  condition,  on 
the  l()th  of  December,  liSôl,  procured  a  pretended  niarriage  ' 
to  be  solemnized  between  lier  and  Scott  and,  on    the  saine 
day    procured    a    pretended    niarriage   contract  to    be  exe- 
ciited,  that  by  the  register  of  the    niarriage    it  endeavonred 
to  rocognize  as  legitiinate    the  children  of  the  illicite  connec- 
tion, and  the  provisions  of  the  contract  ;  that  Scott  was  at 
the  tiine  of   the  niai-riage  in  a  state    of  deiirium,  and  in 
extremis,  and  afflicted  with  the  malady  whereof  lie  died  ;  and 
the  pretended  niarriage  was  clandestine,  celebrated  without 
the  knowledge  or  consent  of  Scott' s  relations,  and  was  neither 
publicly  solenmized  nor  accoinpanie<l  by  the  necessary  forma- 
îities,  nor  followed  by  consent  on  his  part  ;  and  that  the  Res- 
pondent.  Paquet,  and  the  other  Resjxmdfnt  had  assuined  to 
l)e  heirs  of  Scott,  and  had  taken  his  estate  into  their  possession  ; 
anù  the  déclaration  prayed  that  the  pretended  niarriage  inight 
be  declared  null  and   void.   The  Respondent  filed  their  pleas, 
consisting  of  two  sets  of  exceptions  péremptoire  and  a  dé/evse 
en  f (lit.  The  tirst  set  of  exceptions  referred  to  the  capacity  of 
the  Appellant  to  inaintain  lier  action  and  was  in  substance  to 
the  following  effect  :  that  the  Appellant,  being  only  a  collatéral 
rehition,  could  not  inaintain  such  an  action  ;  that  ever  since 
tlie  death  of  Scott  the  Respondent  lias  assunied  the  character 
of  his  représentatives,  and   that  their  right  to  that  character 
liad  been  publicly   recognized,  ami  had  beeii  ac(juiesced  in  by 
tiie  Appellant;  that  the  Appellant  had  recognized  their  right 
to  such  character  by  transferring  to  Jkirbdra   and  Jane  Scott 
lier  rights  as  one  of  lie  legatees  of  Scott'.s  father,  in  a  suiii  of 
iiioney  due  on    a  jud'^nient    obtained  by  Scott's    father,    on 
the   24th   of   Apyil,    1824,    against  Scott  and  another  ;  and 
that    the    Appellant  could    not  inaintain  lier   action    with- 
out joining    her    sisters    as    co-Plaintitl's.    The    second    set 
of  exceptions  referred  to  the  inerits  and  was  to  the  follow- 
ing etfect  :  that   for  niany  jears  Scott  and  the  Respondent, 
Paquet,   lived   together  as  husband   and    wife,    under   pro- 
mises freijuently  reiterated  by  Scott  that  he  would  marry  her  ; 
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that  the  Appellant  and  lier  sisters  were  aware  ot'  thia,  and  rcco- 
gnized  theposition  of  the  Respondent,  Paquei,  andher  cliildicn  : 
that  ahout  twelve  years  previously  l^vott  had  intended  to  t'ul- 
fil  his  promise  of  inarriage,  and  had  uHsend)led  his  friends  and 
the  priest  i'or  the  purpose,  bnt  was  prevented  i'rom  so  duing 
by  understanding  that  the  prient  recjuired  liiin  to  niake  outli 
that  he  would  allow  his  cliildren  to  be  brouglit  up  as  roman 
catholies  ;  that  it  was  witli  the  view  of  carrying  this  intention 
into  efFect  that  he  contracted  the  niarringe  comphiined  of  ;  that 
such  marriage  was  contracted  legitiniately  and  hiwfully  ou  the 
présence  of  a  roman  catholic  priest  duly  authorized  to  cele- 
brate  such  marriage,  and  that  Scott  was  at  the  time  sound  in 
mind.  The  défense  en  fait  put  in  issue  ail  the  statements  con- 
tained  in  the  Appellant's  déclaration.  Witnesses  were  exaniined 
on  behalf  of  the  Appellant  and  Respondent.  The  Appellant 
objected  to  the  réception  of  the  évidence  of  the  Respondent's 
witnesses,  so  far  as  it  went  to  prove  that  a  marriage  had  been 
celebrated,  on  the  ground  that  \erbal  évidence  of  a  marriafre 
was  inadmissible  by  law,  and  ;>uch  objections  were  reserved, 
but  the  évidence  was  afterwards  admitted.  The  évidence  as  to 
the  capacity  of  Scott  was  conllicting.  On  the  part  of  the  Appel- 
lant, Scott's  médical  attendants,  Dr.  Jamiesoii  and  Dr.  Fisher, 
declared,  as  their  opinion,  that  in  the  case  of  a  person  sufierin^r 
from  delirium  tremens  therecould  be  no  lucid  interval  during 
which  he  could  bave  the  use  of  his  faculties  or  be  tit  to  con- 
tract  any  kind  of  business  ;  that  Scott  was  in  a  state  of  ddi- 
rinm  tremens  just  before  and  imniediatel}'^  after  the  «lloged 
ceremonj^  and  that  it  was  a  scientitie  fact  that  this  disease 
never  leaves  the  patient  until  it  leaves  hini  finally  ;  that  thoro 
inay  be  tinies  at  which  it  is  moi-e  intense  than  at  others,  but 
that  the  patient  is  never  perfectly  sane.  The  évidence  for  the 
Respondents  consisted  t)f  the  dépositions  of  the  notar}'^,  priest 
and  others,  who  \vcre  présent  at  the;  marriage  ceremony,  and 
they  deposed  to  the  perfect  sanity  of  i'^cott  at  that  time.  It  was 
proved  that  Dr.  Jamieson  hadsaid,  when  attendingthe  diseascil 
that  he  con.sidered  that  the  decease  would  give  way  to  tlie 
treatment  he  and  Dr.  Fisher  reconiniended.  No  médical  évi- 
dence was  produeed  by  the  Respondents  in  finswer  to  the  évi- 
dence given  by  Drs.  Jamieson  and  Fisher.  The  cause  came  on 
to  be  heard.and  by  the  judgmentof  the  Superior  Court,  deli- 
vered  on  the  30th  oi  May,  1850,  the  action  was  disini.^sed 
with  costs,  on  the  ground  that  the  Appellant  had  failed  to 
establish  the  material  allégations  of  lier  declration. 

The  judgment  was  rendered  by  the  Superior  Court  (Day, 
Smith  and  Mondelet,  judges)  :  "  The  court,  considering  tliat 
Plaintîflf*  hath  failed  to  establish,  by  évidence,  the  material 
allégations  of  har  déclaration,  and,  more  especially,  that  tlio 
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lato  William  Henry  Scott,  thereiii  mentioned,  was,  at  the 
tinie  of  contructin^  muiria^e  with  Défendant  Marie-Margue- 
rito- Maurice  Pa(iuet,  on  the  l()th  day  of  Deceniber,  1851,  <leli- 
rious,  or  t)thervvise  of  unsound  niind  or  understanding,  or 
thiit  said  niarriage  was  so  contracted  by  hiin,  said  William 
Henry  Scott,  in  the  immédiate  prospect,  or  at  the  period  of 
(k'iith,  à  l'extrémité  de  lu  vie  ;  anH  that,  by  reason  of  sucli 
failure  of  évidence  ;  said  marriage  ought  not  by  law  to  be  de- 
clared  nul]  and  void,  or  to  be  in  any  manner  or  respect,  or 
as  to  any  (jf  its  effects,  annulled  or  made  inoperative,  tloth 
(lismiss  the  action  of  Plaintif}"." 

The  Appellant  appealed  from  tins  judgment  to  the  Court  of 
Queen's  Bench  for  Linver  Canada.  The  appeal  was  heard  be- 
foro  the  ju.stices  Aylwin,  Duval,  Car<m  and  Meredith,  and  on 
ôtli  of  Octoher,  1857,  the  court  delivered  judgment,  dismissing 
the  appeal  with  costs.  Mr.  JusticeDaval  and  Mr.  Justice  Caron 
considered  that  ail  the  (juestions  raised  by  the  pleadings 
ou^'ht  to  be  decided  in  favour  of  the  Respondents,  and  Mr. 
Justice  Aferedith  agreed  with  them  so  far  as  related  to  the 
questions  put  in  issue  by  the  déclaration.  Mr.  Justice  Aylwin 
(lisseiited  from  the  rest  of  the  court,  and  considered  that  ail 
tlie  que-'^tions  raised  on  the  pleadings  ought  to  hâve  been  dé- 
cidée! in  favour  of  the  Appellant. 

The  following  remarks  were  made  by  the  judges  in  the 
Court  of  Queen's  Bench  : 

Cai{ox,  J.  :  Tins  action  was  instituted  by  Ann  Scott,  one  of 
the  sisters,  calling  herself  the  heiress  of  William  Henry  Scott, 
lier  brother  against  Marie- M. -M.  Paquet,  and  the  other  Respon- 
tlents,  his  children,  with  the  view  of  annuUing  the  marriage, 
wliich  William  Henry  Scott  had  contracted  with  Dame  Pa- 
quet, and  also  for  the  purpose  of  annulling  the  contract  of 
uiarriage,  entered  into  between  them,  the  sanie  day,  the  16th 
Deceniber,  1851,  only  two  day  s  before  the  death  of  Scott. 

ALLEGATIONS  i)V   THE  DECLARATION. 
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The  I8th  Deceniber,  1851,  death  of  Scott  intestate,  leaving, 
as  liis  heirs,  Appellant,  Ann  Scott,  and  also  Barbara  and  Jane 
Scott  ;  thèse  two  last  having  renounced  the  succession  of  their 
brother,  it  went,  in  its  entirety,  to  Appellant.  On  the  15th  De- 
ceniber, 1851,  Scott  was  attacked  by  the  illness  of  which  he 
died,  and,  from  that  moment,  he  continued  in  a  constant  state 
of  (Idlriuvi,  Uiitii  his  death,  on  the  18th.  On  the  15th  De- 
ceniber, 1851,  a  marriage  was  secretly  solemnized,  by  Mr.  An- 
cey  (j)iiest),  with  a  contract  of  marriage,  passed  before  Ar- 
cliambault,  notary.  At  the  time  of  the  marriage,  Scott  was 
in  agoiiy,  and  incapable  of  knowing  what  he  was  doing.  The 
TuME  vin.  11 
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prayor  of  the  déclaration  was,  that  tho  marriago  should  bo  de- 
clared  nnll,  as  to  its  civil  efFecta,  as  also  the  contract  procee- 
ding  it.  Thia  nuUity,  it  will  be  pereeivod,  resta  upon  throe 
reasons  :  l*"  that  the  marriage  waa  clandestine  ;  2*^  that  it 
was  solemnized  iyi  extrertw  ;  S°  that  it  waa  eontractod  when 
Scott  was  not  compos  mentis. 

PLEAS. 

I.  The  gênerai  issue  ;  IL  several  exceptions,  which  may  be 
sumnied  up  as  follows  :  l"  that  PlaintifT,  being  only  a  relative 
of  thedeceasedin  tlie  collatéral  line,  was  not  entitled  todeinand 
the  nullity  of  the  marriage;  2''  that,  frorn  the  death  of  their  fa- 
tber,  the  young  Scotts  had  been  in  possession  of  their  ■'^tatufi, 
as  bis  children,  acknowledged,  publicly  and  notorionsly,  aa  bis 
lieira  and  représentatives,  and  that  Défendant,  their  niotlicr, 
had  been  put  into,  and  was  in  peaceable  possession,  ever  since 
bis  death,  of  the  property,  which  had  been  settled  upon  her, 
by  the  marriage  contract  in  question  ;  3"  that  Appellant  lior- 
self  had  acknowledged  the  young  Scotts,  Respondents,  us 
heirs  of  their  father,  by  varions  deeds  and  documents  of  which 
several  are  given  in  the  exceptions,  and  also  by  means  of  an 
action  brought  against^tbem  on  thèse  very  deeds  ;  4'^  that  the 
other  sisters  of  Appellant  should  bave  been  joined  with  lier 
in  the  présent  action,  which  could  not  belegally  brought  by 
Appellant  alone  ;  5"  that  8cott  and  Marie-M.-M.  Paquet  lived 
together,  for  a  long  time,  as  husband  and  wife,  with  the  in- 
tention, and  under  the  promise  of  marrying  each  other,  and 
that,  publicly  and  notorionsly,  and  above  ail,  to  the  know- 
ledge  of  Appellant,  who  regarded  the  children,  born  of  snid 
union,  as  her  nephews  and  nièces,  and  treated  them  as  such  : 
6*^  that,  it  was  in  order  to  put  into  exécution  thèse  resolutions 
and  promises,  that,  on  the  16th  December,  1851,  the  marrinfïe 
in  question  was  celebrated,  v/itb  légal  and  sufficient  fonnali- 
ties  ;  7''  that  the  présent  action  is  vexations  and  fraudulent, 
instituted  througb  a  conspiracy  between  the  Misses  Scott,  in 
order  to  ruin  Défendant  Paquet  and  her  children. 

The  Défevf^e  au  fond  en  fait  made  it  incumbent  on  Plain- 
tiff  to  prove  the  essential  allégations  of  her  déclaration,  on 
which  she  specially  based  her  action,  namely,  the  dandcxti- 
nity  of  the  marriage,  the  incapacity  of  Scott  to  make  a  con- 
tract by  reason  of  itisanity,  and  the  appréhension  under 
which  be  had  been  of  an  approaching  death.  Without  proving 
thèse  facts,  or,  at  least,  one  of  them,  Plaintif!'  could  not  liope 
to  succeed  in  her  demand.  The  court  below  h«,s  based  its 
judgment  solely  upon  this  defect  or  want  of  proof.  It  bas  not 
thought  proper  to  enter  into  a  considération  of  the  exceptions. 
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It  liîis  (locidcd  thiit   PlaintifT  liad  iiot  proved  lier  allocations, 
ifiviiiij  fis  l'cfisoiis  of  its  judt^tneiit,  that  Plaintift' liad  not  csta- 
liiislicd  "  tlint,  at  thc  tiino  of   liis  inai'riaf,'o,   Scott  was  in  tho 
"  (IrlirliDii,  tlie  niadnoss  and  mental  incapacitj'  a]le((od  in  tiio 
"  action,  n(ir  that,  at  tlic  tinio  of  thc   said  niarriafre,  ho  was 
'niidcr  thc  impression   that  lu;  was  on  thc  point  of  dyinr^,  at 
'the  last  cxtremity."  Snch  lieinfr  thc  roasons  of  tho  jndi^nncnt 
jipjiealcd    from,    in   order  to   sce   if  it  ho    correct,    it  is  nc- 
ccssaiy,  fir.st,  to  examine  thc  évidence  in  thc  cansc,  and  then, 
if  this  pvoof  Icîives  son;e  donht,  it  will  hc  nccessaiy  to  direct 
oiu'  attention  to  the  diflercnt  questions  of  law  raiscil   hy  tho 
p\ci>ptions.  Tho  important  fact,  ahout  which,  according  tothc. 
[iioof,  there   cxist  ditlicultics  in   th(i  cause,  arc  the  statc  of 
iiiiiid  of  Scott,  at  the  time    of  the   marriage,  and   tho  opinion 
that  he  hirn.self  entertaincd,  at  this  time,  as  to  the  state  of  his 
hcalth,  and   thc  prohahilit}"  of  an  approaching  death.  On  the 
part  of  Respondents,  it  is  confendcd  that  tho  évidence  csta- 
î)lislus  that,  atthc  time  of  th(î  marriage,  Scott  had  thc  full  en- 
joyiiient  of  his  intellectual   faculties,  and  that  hc  had  no  rea- 
son  to  think,   and  that  those,   who  surrounded  him,  did   not 
thiiik  any  moi'c  than  he  did,    that  he  irnist  <lie  of  tho  sicknoss 
fi'oin  which  hc   was  suftcring  ;  whilst,  on   the  part  of  Appel- 
lant,  it  is  contended  that  there  is  abundant  proofs  tliat  Scott 
had  then  completely  lost  tlu;   use  of   his  reason,  and  that  it 
had  not   rctnrned  to  him  up  to  the   moment  of  his  death.  It 
was  incumbent  on  Appellant,  who  alleged  thèse  facts,  to  provo 
thcin  ;  upon  hcr  was  the  onns  prolnnufi  ;  if  sho  has  not  mado 
this  proof,  she  ought   to  fail.  In   referring   to    thc    évidence 
takon  on  onc  side,  and  thc  othcr,  it  is  impossible  not  to  ob- 
serve in  it,  great  contradiction,  ditïicult  to  account  for,  with 
respect  to  the  mental  condition  of  Scott,  during  tiie  throe  (laJ^s 
wliich  prcceded  his  dcatli,  the  15th,  IGth  and  I7th  Dccember, 
1S51  (thc   ISth   bcing  thc  day  of  his  de;ith).  Thc  chicf  wit- 
noss  heard  on  the  part  of  Appellant.  on  this  point,  is  Dr.  Ja- 
iiii(!Son,  who  attended  Scott  in   his  last  illncss;  if  we  believe 
him,  during  thrcc  days,  till  tho  instant  of  his  death,  Scott  was 
coiitiimally  in  a  complote  and  unintcrruptcd  state   of  mental 
aberration  and  insanit}',  which  madc   it  impossible  for  him  to 
know  what  hc  was  doing,  and  to  cou  tract  any  engagement 
(ii-n-  corivaisisdnce  de  raitse    (knowing  what  he  was  ahout). 
He  tells  us  that  the  sickness  by  which  ho  was  attackcd,  and 
of  which  he  died,  was  the  dclirmin  tremens,  and  that  this 
riialady,  by  its  nature,  does  not  leave  tho  person   sufTering 
from  it  any  lucid  intcrval,  during  which,  he  can  enjoy  thc  use 
ofliis  intoïlcctual  faculties,  aufficicntly  to  be  capable  of  vali- 
clly  binding  him.self.  It  was  on  tho  15th  Dccember,  1851,  that 
he  Iliade  his  first  visit  to  tho  patient;  Scott  was  thon  in  his 
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owii  lioiise  :  th(!  (U)ctoi'  fouiul  liiin  witli  tlu^  fcaturcs  swdllt'n, 
prcsciitiM^'  syiiiptoms  oF  (.'i-y.si|)('lHH,  ho  iimi-kt'd,  tluit  Ik'  (IccIiu-imI 
tlifit  lit'  was  iittiic'kt'd  Uy  an  crysipulatoUH  inHaiiiination.  Ile 
coiic'ludud,  from  tlu'  t'xaininatit.)ii  lu'  inade  ot'  tlic  patient,''  tliat 
lie  was  bookt'd  t'or  t/iiiriam  firincus."  "  Hc  was  in  «^n-at  iiii'ii- 
tal  jx'i'turltation."  Havin^'  h't't,  afti'rtiiis  first  viwit,  tliu  ddctor 
reecived  froni  Scott  liiuiself  a  note,  in  whieh  lie  deniandcil  tlic 
pillstliat  1k'  liad  proiniHLMl,  wliicli  sui'prisin^  hini,  he  retmiieil 
to  H(,'t!  liini.  Tliosc!  two  visits  woro  in  tlie  al'ternoon.  The  second 
tinie  he  found  Inni  at  his  (hior,  ^oinj^j  ont  into  the  .strcet  ;  hu 
describeshis  state  andsays  :  "  That  he  l)ad  ail  the  cluiracteris- 
tie  syniptoins  oi'  dellnum  Inmieits,  setting  in  with  an  unusual 
intensity."  The  doctor  acconi[)anicd  hini  to  Madame  Patjuet'.s, 
where  the  tloctor  remained  only  a  short  tinie.  He  retui"iii'(l 
there  in  the  evenin^^  :  he  cannot  say  if  he  sta^'inl  there  ni! 
ni^ht,  Init  he  is  sure  that  he  remained  there  the  whole  ot'  tlu' 
ni^ht  of  the  17th.  He  stayeclvvith  him  the  ^reatest  part  (if 
the  time,  durin^'  the  whole  ot'  his  illness,  lea\'ing  hiui  littlt^ 
day  or  nif^ht  ;  the  whole  ot'  the  night  ot'  the  15th  he  was  la- 
bouring  under  a  state  ot'  mental  hallucination.  Tins  mental 
state  became  wors(^  during  the  night  of  the  lOth,"  and,  genc- 
"  rally,  there  was  no  marked  improvement  in  his  mental  ca- 
'  pacitics,  up  to  the  time  when  lie  awoke  l'rom  his  sleep,  soiiio- 
"  time  bet'ore  his  deceast;,  on  the  I8tli  :  On  the  evening  prc- 
"  cediiig  the  arrivai  of  Di*.  Fislier,  which  I  suj^pose  to  liuve 
"  been  the  Kitli,  the  uotaiy  and  tlie  prient  were  présent.  On 
"  the  afternoon  of  the  following  day,  which  I  take  to  hâve 
"been  tlie  I7th,  Dr.  Fisher  made  his  first  vislt  ;  on  the 
"  evening  of  the  Wednesday,  Mr.  Scott  died.  It  was  not  mitil 
"lateon  the  night  of  the  17th,  that  the  deceased  procurcd 
"  what  may  be  said  to  hâve  been  his  first  sleep  ;  he  could  not 
"  hâve  had  any  sound  sleep  before,  as  he  was  not  under  treat- 
"  iniiïitot  deliriam  treille n s."  On  the  iTth,  Défendant,  PaijUi't, 
having  been  informed  by  the  doctor,  that  Scott  was  in  dan- 
ger :  "  she  appeared  surprised  that  the  deceased  was  at  ail 
"  connected  with  danger."  Doctor  Fisher,  after  having  consul- 
ted  with  Dr.  Jauiieson  :  "  called  afterwards,  on  the  lîStli." 
Dr.  Jamieson  represents  that  he  was  prevented  by  Défendant 
from  treating  the  sick  man  as  he  ought  to  hâve  been  ;  Dr. 
])orion  was  callinl  in  and  refused  to  interfère  :  "  Mr.  Scott  was 
dying  or  was  dead  when  Dr.  Fisher  arrived  (on  the  IHtli). 
The  disease  was  not  necesnarily  fatal.  It  was  quite  ])ossib(e 
death  ivould  not  residt."  He  adds  :  "  On  the  second  day  of  iny 
"  attendance(  the  16th,  the  day  of  the  marriage),  I  attended  du- 
"  ring  the  greater  part  of  the  day,  and  let't  to  dine,  at  niy 
"  l)oarding  liouse,  at  about  half  past  one  or  tivo  ;  when  I  ru- 
"  turned  it  was  towards  evening.  The  candies  were  lighted.  1 
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"  luul  iK'on  aUscnt  two  (^r  tliroc  liouivs  more  or  less."  When  ho 
ivtuniofi,  tlicï'c  wcro  scvoral  i^thouh  iii  the  bed  rooni  witli 
Scott,  tlitï  (loctor  (liil  iKjt  enter  tlicre,  l)ut  he  reeo^iii.se<l  the 
voice  ot"  Mr.  Anccy,  tht-  prient,  Ai-chiiinhault,  the  notary,  aiul 
Mr.  Féré,  "passiu^^  cunninitiihitionsou  what  had  takfii  place." 
After  thèse  had  ^'utie,  he  had  eauseil  a  (|Ue.stion  to  î>e  put 
to  Scott,  by  Mme  l'a(|uet,  to  whieh  he  aiiswered  properly. 
Hi'  adds  :  "  I  had  iiot,  at  the  time,  the  sli^htest  knovvhjdge 
ot'  wluit  liad  pa.ssed,  or  what  the  Iniairie.sH  "  of  the  priest 
"and  the  ntttary  vvas  on  the  occasion  of  tlieir  visit  ;  it 
"  i.s  t'rcjm  the  eti'ect  of  (Ifliriiim  tremens  that  Scott  died." 
In  cross-examination,  he  .says  :"  From  the  heginnin^  of  his 
"di.sea.se,  /  ex/>fict('d  tlnit  he  inmld  rcntvpv  front  hi.s  diseuse. 
"  On  th(^  tirst,  .second,  and  third  day,  1  did  not  look  upon  the; 
•  (lisease  as  a  decidedbi  tiiorlul  (me.  1  never  conveyed  to  Scott 
"  the  idea  that  lie  ivos  or  mi^'ht  be  in  d.an(jer."  l'his  évidence 
is  stront;,  and,  if  the  fate  of  the  cause  depended  upon  it,  and 
if  it  were  not  contradicted,  the  n  illity  of  the  mai"riaf(e  would 
1m'  iij)])arent,  on  account  of  mental  incapacity,  but  we  will  .see 
tlmt  fins  proof  is  conijdetely  d(!.stroyed,  both  by  theconti'adic- 
tiiiiis  it  contains,  and  bv  the  other  évidence  in  the  cause.  Doctor 
Fislicr,  heard  on  the  part  of  A))pellant,  contirms  the  testimony 
of  ])r.  .famieson,  in  the  followin^  respects  :  He  ordy  visited 
Scott  on  the  I7th,the  evenin^  beforehis  death.and  the  niorn- 
\u^  after  the  marriage.  He  returned  the  ISth,  when  Scott  was 
(lyiug,  or  was  ah'eady  (h.^ad,  (betM'een  4  and  5  on  tiie  18th.) 
Hesaid  that  Scott  was  attacked  with  deUviuiu  fremen.-!  ;  after 
consultation,  it  was  a^reed  that  they  would  make  him  take 
"  brandy  punch."  He  went  away  under  the  impression  that 
sucli  would  be  the  treatment.  VVhen  he  saw  Scott,  he  con- 
sidered  him  as  incapable  of  speaking  reasonably  ;  he  put  him 
liut  few  (|uestions.  His  was  a  very  bad  ca.se  of  delirimn 
tr/'iiievs.  He  think.s  that  he  died  of  tiiis  disea.se.  The  oïdy 
.otlicr  witness,  who  contirms  in  any  way  the  preceding  onea, 
with  regard  to  the  mental  state  of  Scott,  at  the  time  in  (ques- 
tion, is  Johanna  Kerbey,  wdio  was  there  in  the  .service  of  Scott. 
Siic  speaks  of  the  15th  as  the  time  when  he  left  his  house  to 
i(o  to  Mme  Paquet's.  He  was  then  in  deliriuiit  :  neither  tins 
œitvess  nor  Dr.  Fisher  saw  Scott  on  the  IGth,  day  of  the 
iiiiUiiage,  and,  consequentl3^  cannot  say  whether  he  wa.s 
(diiipos  ïiientis  that  day  or  not.  Kerbey  only  saw  him  on  the 
15tli,  the  evening  before  the  marriage.  Doctor  Fisher  only 
siiw  him  on  the  I7th,  lir  ■  in  the  even'n}(/,  the  day  after  the 
iiiiU-riage.  Neither  the  one  nor  the  other  know.s  how  he  was 
on  the  Kjth,  in  the  evening,  when  the  marriage  took  place. 
On  the  part  of  Plaintif}",  on  tins  point  oî  the  gi-eatest  import- 
iiiioe,  slie   had   to   sustain   liei-   prétention  on  tlie  évidence   of 
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Dr.  Janiicsoii  :  îiow,  lie  hiinsolf  adinits  that,  on  the  IGtli, 
h(3  It'l't  to  j^'et  liis  (linner,  lietwot'ii  lialf'-])ast  oiie  and  two 
o'clock  ;  that  lie  oiily  returned  to  tlie  sick  luaii  at'ter  the 
caïuUt'S  liacl  heen  li^'hted.  Tlius,  wliatevor  h(3  niay  tell  us,  wuh 
t'e  State  of  liis  patient  when  hv  Itîft  liini,  and  when  he  siiw 
luni  a<i^ain  in  the  evenini^-,  it  is  certain  that  he  can  say  nothiiig 
])Ositive  as  to  liis  state  dnrino-  his  absence.  Without  enterii)^ 
into  the  détails  ol'  the  proof  ni;ide  on  the  pai't  (if  I)el"endai!t.s, 
Respondents  (which  is  printed  at  lenoth  in  their  factniii),  it 
suffices  to  state,  that,  hy  ]\lr.  Ancey,  priest,  vicar,  at  tluN 
period,  et*  St.  Eustachc,  it  is  proved,  that,  on  the  lôth  Deceiu- 
ber,  .Scott  sent  l'or  hiin,  by  his  iarnier,  told  hini  that  he  luul  a 
scei>-3  that  day  with  his  sister,  tii;it  he  wished  to  niaiTy 
Mme  Paijuet,  and  for  that  purpose,  lie  had  sent  for  him  ; 
infornied  that  a  disjiensation  was  necessary,  the  witncss 
wrote  at  tl;i.  reipiest  ot*  Scott,  a  letter  to  the  bishop  tu  obt.iin 
it.  He  then  weut  ;iv.;iy  ao-a,in,  sayin^'  to  let  hini  knovv  when 
the  dispensation  shonld  hâve  arrived.  The  disjiensation  came 
the  followino-  day  ;  a  message  came  froni  ]\Ir.  Scott  to  infoi'iu 
Mr.  Ancey  of  it.  Hesays  :  1  foinid  Mr.  Scott  much  better  tliaii 
the  evenino- before,  calmer,  and  snfTerin^  less.  It  wasabout  live 
o'clock  in  the  evenin^-,  he  was  completely  conscious.  He  relates 
M'hat  took  place  bel'ore  the  marria_ii;e,  the  oath  they  made  him 
take,  and  he  relates  what  took  place,  sev'ral  years  before, 
between  Scott  and  father  Martin,  when  the  sanie  inarria^e 
•was  in  question.  After  the  niarriao'c,  Scott  expressed  his 
satisfaction  at  what  had  been  done,  ofï'ereil  the  witness  tlie 
^old  pen  which  had  been  nsed  on  the  occasion  ;  Scott  himself 
gave  the  name.s  and  âges  of  his  children  ;  the  ceremony  lasteil 
an  hour  and  a  luilf  or  two  hours  ;  iieither  the  15th,  nor  the 
Kiiih,  was  Scott  in  danger  when  the  witness  saw  him  :  Arch  ini- 
bault,  the  nectar}',  in  place  of  a  contractof  marriage,  suggested 
the  niaking  of  a  will  ;  Scott  refused,  saying  that  his  will  Vias 
made  :  that  it  was  a  mairiage  contract  he  wished  to  make. 
Fie  himself  dictated  the  principal  clauses  of  it  ;  above  ail.  he 
insisted  upon  a  clause  of  exclusion  of  connnmi'ty  (as  proved 
by  the  notary).  Scott  made  him  ])roniisc  to  return  on  the 
morrow  ;  it  was  not  undei-stood  that  the  nuirriage  shouhl  he 
conceal(-d  ;  the  witness  s|.oke  of  it  to  ail  he  met  ;  on  the  ITtli, 
he  went  to  sec  Scott,  according  to  promise,  but  h.;  was  neit 
able  to  see  him  :  he  was  do/ing  •  t\w  doctor  had  forbiddeii  tu 
allow  him  to  be  seen  ;  on  tlu'  iStl  ,  tht  witness  returned  :  Seott 
wasdying.  He  was  very  nuich  sur[:rise(l  at  this  change  ;  nu 
the  witness  being  asked,  to  what  cause  he  atti'ibuted  this 
change,  he  answers  :  "  1  always  thought  that  the  doctor  had 
"  given  him  a  dose  of  o[)ium  a  little  tôt)  strong,  and,  at  the 
"  time,   I    expressed    this  opinion    to  several  '  pers(ju.s  ;  wheii 
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"  I  lUiiiTicd  liiui,  I  li;i(l  iiot  at  ail  tho  thought  that  lie  woidd 
"  die  of  tliis  liickiiesi^.  I  would  not  iiavc  married  him,  if  I  had 
"  uot  been  couvinc(3d  that  ho  was  in  the  enjoymcnt  of  ail  his 
'^  iutellectnal  facultius  ;  I  am  assured  of  this,  by  the  conver- 
"  siitions  1  had  with  him,  hefore  and  afte.r  the  onarridffe."  The 
very  nuinerous,  and  very  searching  question  put  to  this  wit- 
ness,  in  cross-exaniination,  onl}'  afforded  him  the  opportunity 
of  explaininf,'  more  f ully,  on  wh.at  was  founued  the  opinion  he 
gave,  and  the  reasons  he  had  to  tliink  and  to  say  :  1°  that,  at 
the  tinie  of  the  marriage,  the  16th,  in  tlie  evening,  Scott  had 
the  fui!  and  entire  use  of  ail  his  intellectual  faculties  ;  and 
2'  that,  at  this  time,  neither  Scott  himself,  nor  Mr.  Ancey,  nor 
the  other  individuals  présent,  were  under  the  impression  that 
lie  niust  die  of  this  malady,  and  that,  in  fact,  they  had  no 
reason  to  think  so.  This  évidence  is,  on  ail  the  important 
point,  corro1)orated  by  thnt  of  the  notary,  Archambault,  who 
])repar'id  the  contract,  and  as  présent  at  the  célébration  of 
tlie  niarriage,  as  well  as  by  the  testimony  of  Grégoire  Féré, 
who  was  also  présent  on  thèse  two  occasions.  Thèse  two  wit- 
uesses  relate  particular  facts,  circumstances  in  détail,  clearly 
shewing  that  Scott  was  not  only  compas  mentis,  but  that  he 
was  in  the  enjoyment  of  ail  his  faculties.  Both  agrée  in  saying 
with  Mr.  Ancey,  that  Scott,  the  whole  time  that  the  exécution 
of  the  contract,  and  the  célébration  of  the  marriage  lasted, 
was  seated  on  liis  bed,  his  legs  hanging  over,  and  that  he 
(lictated  to  the  notariés  the  principal  clauses  of  the  contract  ; 
that  he  insisted,  above  ail,  upon  the  clause  of  exclusion  of 
coiunmuity  ;  that  he  conversed  composedly  with  them  ;  that 
he  liimself  wrote  the  names  of  his  children,  as  well  as  those 
of  his  mother  ;  that  he  arose  of  himself  to  sign  the  jontracb 
and  the  marriage  register,  that  he  refused  to  sign  on  his 
bed,  though  the  offer  was  made  him,  saying  :  "  Badinez- 
vous  ?  Croyez-vous  que  je  ne  suis  y?av  capable  d'aller 
si{iner?"  (Areyou  joking  ?  Do  you  think  thati  am  not  able 
to  go  and  sign  ?)  After  the  marriage,  Scott  said  that  he 
was  content  ;  lie  was  perfectly  calm  and  said  :  "  In  case  of 
"  accident,  it  would  hâve  pained  me  to  leave  my  children, 
"  Avithout  being  legally  married."  There  was  not  secret  made 
of  wliat  waspassing.  Ail  the  people  in  thehouse  knew  it.  After 
tlie  marriage,  Scott  was  well  enough  ;  there  was  no  indication 
wliatever  to  induce  one  to  sui)p()se  lie  was  in  danger.  By 
thèse  same  witnesses,  and  by  the  évidence  of  Father  Martin, 
tlie  important  face  was  established,  that  since  the  year  1845, 
Scott  had  wished  to  celebrate  his  marriage  with  Respondent  ; 
that,  to  this  end,  he  had  caused  Father  Martin,  who  was  then 
in  the  parish,  to  be  called,and  ev(;ry  thing  was  ready  for  the 
célébration  of  the  marriage  and  that  the  affair  fell  through 
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oiily,  becaiise  Scott  felt  offended  at  the  oatli  and  promise, 
wliich  they  wished  tot'xnct  froin  hiiii.  as  to  biin^iiig  up  liis 
rhildren  in  the  catholic  relif^ion.  At  tliat  tinie,  he  repeated 
several  tiniefs  tliat  the  said  Marie-M.-M.  Paipiet  was  his  wife, 
that  he  recognizcd  lier  as  such,  and  that  he  would  get  hiui- 
self  niarried  hy  a  protestant  niinister.  Scott  often  used  to 
speak  of  his  niarriage,  said  that  it  was  a  nuitter  that  hc  ne- 
glected  i'roni  day  to  day.  On  tlie  KUli  December,  in  présence 
of  Mr.  Ancey,  of  the  notary,  Archandiault,  he  dechired  tliat,  if 
lie  was  not  niarried  in  1845,  by  the  niinistry  of  Father  Martin, 
it  was  that  lie  had  not  understood  the  nature  of  the  oatli  that 
he  wished  hiiii  to  take  with  respect  to  his  children.  Tiiere  were 
présent  at  the  niarriage,  on  the  Kîth  Decemlier,  in  the  rooiii. 
Scott  and  Mme  Paquet,  Mr.  Ancey,  Archa.nbault,  his  clerk 
nanied  Dagenais,  Féré,  and  several  other  persons  goiiig  and 
coming  in  différent  parts  of  the  house  ;  the  son  of  Scott,  and 
Guilbault,  stepfather  of  the  Respondent,  were  also  présent. 
This  very  conclusive  and  very  positive  évidence,  so  well 
united  and  so  consistent  would  well  suttice,  of  itself,  to 
destro}^  that  of  Dr.  Jamieson,  in  case  there  were  not  proof  in 
the  déclarations  and  admissions  by  the  doctor  himself,  whicli 
shew  that  lie  had  not  always  been,  as  to  the  mental 
state  of  Scott,  during  his  illness,  of  the  opinion  which  he  lias 
expressed  in  his  déposition,  as  a])j)ears  by  the  following  ex- 
tracts :  l*-^  to  F^'ré,  whosaid  to  liim,  on  the  morning  after  the 
marriage,  tluit  he  was  surprised  to  hear  that  Scott  was 
deranged,  as  he  had  found  liim  so  well,  the  doctor  replied  : 
"  In  thèse  maladies,  there  are  always  moments,  when  a  man 
"  maj^  hâve  a  good  judgment."  2*^  To  the  notary,  Aix'hani- 
'bault,  who  was  ill,  and  under  the  care  of  the  same  doctor,  lie 
said  the  very  day  when  the  contract  arul  marriage  took  place: 
"  that  he  might  go  to  Scott's  who  was  asking  for  hiui  to 
"  make  his  marriage  contract."  He  did  not,  at  ail,  say  tlut 
Scott  was  n(jt  in  a  state  to  make  !i  contract  ;  on  the  contrary. 
he  urged  him  to  go  there,  saying  that  there  was  no  danger  in 
his  going  out,  and,  at  the  same  time,  speaking  of  Scott,  lie 
said  to  Archambault  :  "  H»  is  sick,  but  he  his  tolerably  well." 
Archambault  adds  :  "  1  said  to  the  doctor  that  Scott  was 
asking  for  me  to  mak(^  his  contract  of  marriage.  It  was 
thereupon  that  the  doctor  told  him  that  he  might  go  there." 
How  can  thèse  facts  be  reconciled  with  whatDr.  Jamieson 
tells  us,  in  his  déposition, that  the  day  of  tlu;  marriage,  lie  kuew 
nothing  of  wliat  took  place  in  his  absence,  that  he  did  not 
know  what  the  priest  and  the  notary  had  come  to  d  >  at 
Scott's.  B*-'  "  To  Globensky,  on  the  morning  after  the  niar- 
"  riage,  or  the  doath  (he  is  not  sure),  the  doct(a'  said  that  tlie 
"  day  of  hia  marriage,  Scott  was  completely  conscious,  and  that 
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"  lie  spoke  like  a  man  in  possession  of  his  sensés  ;  Gloljensky 
"  M(l(ls  :  ])r.  Jamieson  told  nie  that,  inor(? t  to  show  nie  that 
"  Scott  was  (juite  conscious  when  he  raarried."  4^'  Catlierine 
Gofjuette,  wife  of  Arpin,  proves  that,  in  July  or  Aiigust,  1858, 
Dr.  Jainiesoii  replied,  in  hor  présence,  to  Mme  Paquet 
(Respoiulent),  "  that  niost  eertainly,  Mr.  Scott  was  conscious  to 
tlie  day  of  his  death."  The  question  that  Mme  Scott  nad  put 
liini  was  in  rehition  to  lier  contract  of  mai'riafjfe  with  Scott.  In 
his  answer,  tlie  doctor  made  lise  of  tlie  word  "  niarriage" 
with  référence  to  Ihe  day  of  the  marriîiye  of  Mr.  Scott. 
Notliing  in  the  cause  exphiins  thèse  palpable  contradictions 
wliich  we)<  found  in  Dr.  Jamieson's  testimonv,  who,  as  we 
liîivi  seei  >  not  only  contradicted  hy  the  other  witnesses,  but 
coiiti.iilicts  hiniself  several  times,  unk'ss  we  supposed  that  the 
docttu'  wished  to  clear  himself  frorii  the  reproach,  which 
;i{ij)t!n's  to  hâve  beeii  cast  upon  him,  that  he  had  not  been 
ciitirely  stian^"')  'the  turn,  altogether  extraordinary  and 
sudden,  taktii  \>y  a  disease,  wliich  he  hiniself,  liad  not  con- 
sidered  as  dan^'erous  and  niortal.  Whatever  niay  hâve  been 
the  mental  statc  of  Scott  before  and  after  inaî'riîi-jje,  dunng 
the  day  o^  ;  i»;  i  f>tli  Deceniber,  it  is  impossible,  with  the  proof, 
to  corne  to  ;iii.  "tlier  conclusion,  if  it  be  not,  that  tliis  niarriage. 
at  least,  took  place  in  a  long  and  peaceful  lucid  interval, 
during  which  he  had  the  useof  his  mental  faculties,  and  could 
contract  dvec  cou  na  is:-i(i  iice  de  cdiisc  (knowing  wliat  he 
was  about).  The  contract  of  niarriage  proved  to  hâve  been 
dictated  to  the  iiotary  by  Scott  hiniself,  is  assuredly,  not  th 
producticni  of  a  madman  ;  on  the  contrary,  its  wise,  prudent 
and  reasonabl'.î  provisions,  jirove  his  intelligence  and  lucidity 
of  his  mind  at  the  time  of  its  exécution.  The  doctor  hiniscdf, 
always  mhnliti'.d  t/ilx  fiwf,  exc'eytt  m  the  déposition  he  lias 
giveii  as  witness  ;  thus  we  must  conclude  t';;:t  he  lias  beon 
wrongly  contended,  on  the  ])!irt  f)f  Appellant,  that,  at  the 
tinic  of  his  niarriage,  Scott  was  not  in  a  condition  to  contract. 
Fi'oni  the  sjuiie  }>roof.  we  must  also  conclu<le  that,  at  tliis 
time,  ScoU  was  not  at  ail  undcr  the  impression,  that  he  must 
dit'of  the  di.sease,  froiu  wliich  he  was  sutf'ering,  that  he  had  no 
leason  whatever  to  think  so,  and  that,  in  fact,  no  one  thought 
«o,  .lot  even  Dr.  Jamieson  as  ht-  admits.  Wf  might  tluMi  leave 
the  cause  hère,  an<l  sav  that  l'Iaintitt',  havino-  faUcd  to  niake 
pinot  of  the  allégations  of  herdeniand,  the  judgment  could  not 
l'i' (itlicr,  in  the  Inferior  Court,  than  it  bas  been,  •>  dismiss  the 
action,  as  lias  been  doue,  aiid  without  going  further,  tliis 
court  might  content  its(df  with  a  simple  eontii  niation  of  this 
j'idgnicut.  But,  considering  the  inîriortance  of  the  cause,  it  is 
wi'll  to  express  an  <»piiiioti  on  t!ie  diftereiit  (|Uestions  of 
l'ivv  which    hâve  been   raised    by    nieans    of  the   excefitions 
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produced  «m  tlio  part  of  Rospcjn dents.  Thèse  questions  to 
wliicli  it  is  propiT  to  niake  allusion,  are  the  follovvin^' :  !'•'  is 
the  niuniao-e  contraeted  in  extremis,  that  is  to  say,  little  tinie 
bt'forc  the  decease  of  one  of  the  parties,  and  when  he  is  nt- 
tacked  with  the  disease  of  which  he  dies,  null,  jdeno  jure,  by 
opération  oï  law,  or,  in  order  to  openite  this  nuUity,  iiuist  it 
he  estahlished  that  the  party  was  then  hiniself  under  the  con- 
viction that  he  was  attaeked  with  his  last  illness,  and  in  im- 
minent dan^'er  of  dyin^f  ?  2'''  A'buitting  tiiat  tliis  nullity 
exists,  are  the  collatéral  relatives  adniitted  to  oppose  it  to  the 
children,  born  of  a  union  notoriously  and  ])ublicly  acknow- 
ledpi'd,  whieh  had  preceded  such  a  n)aiTia^e  '{  3*^  If  the  colhitc- 
l'al  l'elatives  hâve  the  riijfht  of  invokinir  the  nullitv  of  such  a 
niarriiige,  ean  they  doit  after  liaving  recognised  it  theniselves, 
directlv  or  indireetlv  ?  4'-'  Is  an  isolated  nieniber  of  a  fauiilv, 
interested  in  contesting  the  status  of  the  children  born  of  a 
marriage,  contended  to  be  ille^nd  and  null,  admitted  to  adopt 
in  a  court  of  law,  tlu,' proceedin^'s  re(piired  tothis  eti'ect,  aloiio, 
and,  in  his  personal  namc,  without  the  concurrence  and  inter- 
vention of  the  otlu'r  nienibers  of  his  fauiilv  ?  5"  Was  the  ordi- 
nance  of  1(189  which  decreed  the  nullity  of  niarriaires  contrae- 
ted lu  cxtreiaiN  in  France,  and  shoidd  it  be  Jicre,  strictly  and  ri- 
yorously  interpreted  and  restrained  within  the  narrow  and 
confined  liniits  ?  The  greater  part  of  thèse  questions  are 
treated  very  nuich  at  length,  iu  the  factum  of  Respondents, 
and  the  princifiles  which  should  serve  to  guide  theni  are  sup- 
ported  by  nunierous  authorities,  which  are  cited  tltere,  î'nd 
which  it  would  be  useless  to  repeat  hère.  It  is,  however,  well 
to  say  soniething  on  each  one  of  thèse  propositions,  and  to  re- 
fer  to  sonie  authorities,  which  hâve  not  been  cited  by  the  par- 
ties ;  obs(;rving  however,  what  is  of  the  greatest  inipo.'tanco, 
that  ail  thèse  (|Uestions  ought  tobe  exfunined  and  decide<l,  not 
only  according  to  tliM  text  of  the  french  laws,  which  regulate 
for  us  thest>  niatte, .-,,  but,  fnrther,  in  the  spirit  of  législation 
to  whieh  tliesc;  laws  owe  their  origin.  Another  observation, 
whieh  we  niust  also  uiake  and  kei'p  in  view,  in  the  exaniina- 
tion  of  ail  tlicsL'  ([uestioiis,  is  the  follovving  :  upon  the  validity 
or  the  nullity  of  the  niarriage  disputed,  dépends  the  :-ocial 
condition  aisd  the  fortune  of  Ki  spondent  and  of  lier  children 
brought  into  the  cause  with  lu  r  :  according  to  the  law,  which 
governsus,  différent  in  that  r  ipect  troni  the  english  law,  tho 
sulisequent  inarringe,  legally  contraeted,  bas  a  rétroactive  ef- 
fect,  that  of  legitiniizing  the  chililivn  of  the  union  which  pre- 
ceded it,  and  of  plaeing  the  wife  and  the  children  born  befoie 
on  the  s.inie  footing,  in  ail  respects,  as  if  a  légal  nnirriage  had 
tnken  pince  at  the  tiiiie  Mdn'u  this  union  began,  This  considé- 
ration, whieh  does  not  admit  of  doubt,  easily  explains  the  iiu- 


DE   LA    PROVINCE    DE  QUÉBEC. 


171 


portiince  whicli  Respondents  attach,  and  the  iimncnse  iiiterost 
whieli  tliey  liave,  in  niaintainino-  the  validity  of  a  marriao-e, 
wlùob,  otlierwise,  would  appear  t.)  l>e  ahsoluti'ly  of  no  consé- 
quence, for  havin^  benn  celebrated,  only  two  da^^s  before  it 
was  (Hssolved  by  the  death  of  one  of  the  parties.  The  niatter 
is  farotlierwise  when  we  notice  that,  if  this  niarria^re  is  valid, 
the  niother,  in  the  eye  of  the  hiw,  is  regarded  the  saine  as  if 
she  had  ahvays  been  a  lawful  wife  ;  the  eliildren  uill,  iii  the 
case,  liave  ail  the  advantages  and  ]>rivileges  arisint^  froiu 
hv'iufr  legitiniate,  ^vhile,  if  the  marriat^e  is  nnll.  the  nioiuei  and 
eliildren  lose  forever  the  social  .^tafa.s  they  hâve  enjoyed;  both 
the  one  and  the  others  are  repnted  illeiifitiniate,  with  ail  the 
Lilit;hts  and  the  disadvantages  wliich  follow  froni  thi>,  and  are 
depi'ived,  the  niother  of  the  nieans  of  subsistance  which  hâve 
been  left  her  by  the  iiian  who  had  alvvaysdeclared  and  treated 
lier  as  his  lawfnl  coni))aiiion,  and  the  chihiren,  of  the  considé- 
rable property  of  their  father.  whu  loves  thein,  and  cherislies 
theiii,  as  [lis  eliildren,  regarding  et  treating  thein  as  such  ; 
whose  fortune,  he  thought,  lie  Innl  assured,  in  causing  tlie  ce- 
lebiation  of  a  niarriage,  which  lie  reprt)aclii'd  hiinself  witli 
haviiig  deferred  so  long,  and  which  he  had  decided  u})on  for 
uiaiiy  3'ears,  as  he  declared,  an  instant  after  it  had  been  so- 
leinnised,  according  to  the  proof  of  record.  Let  ns  now  pio- 
cced  to  the  considération  of  the  (juestions  stated  above. 


■l(W' 


I.    POINT. 

As  to  the  tirst  (piestion,  we  inust  hold  that  ;  by  the  laws  of 
France,  apjjlicable  to  the  niatter,  in  order  to  déclare  nuU  a 
mariage  contracted  in  extremis,  the  party  contesting  ought  to 
e^itabiish,  that,  when  it  was  contracted,  not  c)nly  the  <leceased 
wasattacked  with  the  disease  of  Mdiicli  lie  died,  but  also,  and 
ahove  ail,  that  lie  knew  it,  an<l  thought  vso  hiinself,  and  that 
lie  was  convinced  that  ho  was  then  in  iinmiii'nt  danger  of  a 
iiear  dissolution.  On  this  important  point,  and  which  is  one  of 
the  iiio[if.s  on  which  is  based  the  Judgnient  ap|ieaUd  froni,  no 
positive  authority  whatever  lias  been  cited  ;  it  is  then  well  to 
.sU(,p!y  this  deticiency  in  referring  to  those  which  i'ollow, 
iiaïuely  :  Cocliu},l  vol.,  p.  r^tO  :  "The  custoin  (la  coutume) 
"  supposas  a  iiiaii,  in  such  a  state  (jf  d(!j  ression,  tliat  he  re- 
"fi'ai'ds  death  as  leady  to  make  its  tinal  assault,  a  nian  v,ho 
'  \  iclds  to  the  violeiici'  of  his  ill,  who  being  un.ible  longer  to 
"  ivsist,  abandons  ail,  reiiounces  ail."  1  vol.,  ]).  552  :  "  Ail  the 
aut'iKirs  agrée  tiiat  the  disiase  niust  be  in  its  last  stage,  in  or- 
<kr  ti)  give  the  right  to  object  to  it.  "  Although  a  jHi'son  bf-not 
la  a  good  coiidilion,  says  Charondas,  if,  at  aiiy  rate,  lu^  is  not 
HJ  uvercome  with  disease,  tliat  lie  cannot  gi\e  attention  to  his 
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aflfiiirs,  lie  will  l>e  rogardotl  as  iii  healtli."  Arre'f  of  otli  Novcinber, 
1555.  "  Dropsy  is  not  a  8ufïiei<-ntly  stroiig  reas(jii  t(j  cause  the 
"  aiinullin^r  of  a  donation  inter  vivos,  ncan'd'mg  to  MtreJean- 
"  Marie  Ricard, uniess  it  was  in  the  last  stage, and  iiitlicted  upoii 
"  tlie  sick  niantlie  assaults  ot'death."  V.ôHlJJiniionIi  ii  wasaiii- 
niatiMl  l»y  the  saine  s|)irit,  when  he  said,  on  the  article  170 
oi'  tiie  custoin  of  Blois  :  IiifirmiUitemnon  noce  re,  ni  ni  timen- 
tnr  mors  prexevx  aut  vicina  ;  it  is,  tli  ère  Fore',  necessary  tliat 
tlie  sick  nian  see,  so  to  speak,  that  death  is  ready  to  f^ive  hiui 
the  fahil  blow.  Le  Maître,  on  the  ai'ticle  277  :  "  The  diseascs 
"  which  are  not  mortal  in  theniselves  do  not  niake  the  doiui- 
"  tions  styled  hiicr  vivos  to  V)e  reganled  as  morfis  cvrwwr" 
Ricard,  Doiiofions,  1  vol.,  p.  27  et2(S  :  "  WesutHciently  under- 
stand  that  ail  kinda  of  diseases  do  not  serve  to  niake  a  (Jona- 
tion  declared  null  and  nuide  mort  i.<t  et i.und,  when  it  is  drawu  as 
i'nier  vivos  ;  but  solely  those  whicli  are  of  a  danserons  cliarac- 
ter,  and  which  are  coninionly  .acconipanied  l)y  the  péril  of  an 
approachintr  death."  Tins  residis  froin  thèse  ex]iressions  of  tho 
cnstoni  :  "Donations  niad(^  by  persons,  ill  of  diseases /ro/x 
"  irhich  (i  sprcd)/  (h'of/i  is  lookid  for,  hy  /icrsous  in  tipparcut 
"  davjfer  ofclenth."  Pothier,  vol.,  (i,  Ihnnitioiis  inter  vii'as: 
"  It  is  necessary  that  at  the  tinie  when  tlie  donation  was  iiiailc, 
"  the  siekness  was  tlien  declared  ntorlul.  If  the  donatioti  was 
'■  niîide  at  the  coniniencenient  of  a  disease,  which  seenieil  little 
"  dang'erous,  althongh  snbseipiently  havinf]^  j^ot  worse,  it 
"  broui^ht  the  donor  to  tho  grave,  a  donation  will  not  b(^  rc- 
"  o-iirded  as  niade  mortis  ru  usa,  seeing  it  was  inade  at  a  tiiiui 
"  when  the  donor  did  not  think  he  was  dying."  Applying  t^  tlui 
facts  proved  in  the  cause,  the  j)rinei))les  established  by  thèse 
citations,  we  cannot  help  tinding  the  '/**(>^//' of  the  judgnient 
of  the  court  lielow  rorrect,  which  goes  on  to  say  tliat  Scott, 
when  he  contracte»!  the  niai-riage  conteste<l,  not  beino-  undur 
the  impression  of  an  innninent  death,  liis  subséquent  (h^ocase 
which  followed  close  upon  the  célébration  of  this  niai-iiat^e, 
cannot  aft'ect  its  validity 

[I.   E'OINT. 


On  the  second  (juestion,  '  the  riglit  of  coUaterals  to  c  iitost 
tlie  valididy  of  the  niarriaoe."  This  right  is  strongly  deriedtu 
Appellant,  who,  as  sister  ot  the  deceasvd,  is  in  the  colliteral 
lin(>,  and  who,  accoi'diiig  to  Res]ionden'.,s.  lias  vei-y  badly  proved 
this  (juality  of  sister  which  she  assuiies.  In  fact,  it  is  abuii- 
daiitly  proved  that  Scott  lived  for  niany  years  with  Respoii- 
dent,  that  he  treated  hei'  as  bis  wife,  and  also  treated  the  cliil- 
drini.  born  of  hej-,  as  his  legitimate  children.  Several  tintes, 
there  had  beeii  ([U(?stion  about  a  nuirriage   between  th'MU,  ami 
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esjK'cially  on  tho  occasion  wliich  lias  been  mentioniHl  aliove,  on 
wliicli  Fatlier  Miirtin  was  called  tocelebrate  ifc.  Wliat  vvaH  done 
on  the  l()tli  Deceniber,  1<S51,  was,  tliereforo,  only  the  putting 
iiito  exécution  of  an  intention  settled  and  fornied  long  bet'ore, 
tiie  acconiplislinient  of  a  promi.se  and  of  a  contract  made  bet- 
ween  the  [)arties  ;  and  not  otdy  did  Scott  treat  Dame  Pacjuet 
as  liis  wife,  and  the  t)thei'  Respondeuts  as  lus  legitimate  chil- 
(lien,  and  that  notoriously  and  publicly,  l»ut  also  the  one  and 
tiu'  others  were  gênerai  ly  regarded  and  troated  as  such  by  ail 
the  world.  To  change  such  state  of  niatters,  to  deprive  a  wife 
of  her  Mtdtw*  and  her  position,  as  a  lawful  wife,  and  tive  chil- 
dren  already  of  a  certain  âge,  and  sonie  of  whom  liave  attained 
a  Huitable  situation,  the  person  who  undertakes  so  grave  and 
odious  a  task,  niust  assui-edly  be  well  founded  in  his  position, 
and  above  ail,  his  right,  his  capacity,  to  raise  the  difficulty, 
inust  not  in  any  respect  Vte  doubtful.  Now  is  it  very  certain 
tluit  the  collatéral  relative  lias  the  right  to  contest,  against 
the  wife  whom  her  brother  has  recognized  as  his  legitimate 
conipanion,  and  treated  as  such,  and  against  the  children  who 
;ue  born  of  the  wife  and  of  him,  their  state  of  legitimacy,  which 
he  liad  himself  given  them  and  which  had  been  ratitied  by  the 
public  ?  It  appears  not  oïdy  that  tins  i-ight  of  the  collaterîil 
relative  is  tloubtful,  Init  also  that  it  is,  alniost  certain,  that  he 
(lues  not  possess  it  at  ail.  In  sujjjiort  of  this  opinion,  we  may 
refer  to  the  authorities  cited  in  the  facturn  of  the  Respondents, 
naniely  :  Daguesseau,  2nd  volume,  PUddoyer  (Pleading)  12, 
page  288  :  "  You  know,  gentlemen,  and  we  bave  learnt  it  by  the 
"jurisprudence  of  your  arn'fs,  that  the  complaints  of  collate- 
"  rai  are  regarded  with  little  favour,  in  the  tribunal  of  justice. 
"  If  it  allows  a  father  to  avenge,  even  after  the  death  of  his 
"  son,  the  injury  which  the  latter  did  him  in  marrying  against 
■  his  will,  to  extend  his  indignation  and  his  anger,  to  the  second 
"  génération,  and  to  punish  his  son,  in  the  persons  of  his  grand- 
"  children,  in  refusing  them  not  only  the  hope  of  his  succession, 
"  but  also  the  (juality  of  legitimate  children  ;  it  did  not  give 
"  the  same  power  to  tli(ï  collaterals,  who  did  not  alh^ge  in  their 
"  favour,  either  the  préjudice  of  natrire,  or  the  authority  of 
"  law,  and  whom  a  spirit  of  self  interest  alone,  induces  to  dis- 
"  honour  the  meniory  of  the  father,  and  to  distract  the  position 
"  of  the  children."  Page  2!)1  :  "  We  could  n(jt  give  too  nuich 
"  attention  to  follovv  with  exactitude  aiid  even  with  scruj)ulo- 
"  sity,  the  rules  whicli  are  prescribcd  to  us,  both  by  the  canons 
"  uikI  by  the  ordinances  ;  ajutlge  niay  trendjle  with  reason, 
'  when  he  considers  that  he  is  perhaps  about  either  to  break 
"  the  ties  which  the  very  hand  of  (Jod  lias  formed,  or  conlirm 
"  the  ])arties  in  a  criminal  engagement.  But  when  death  had 
"  broken  tins  engagement,  althougli  we  must  still  observe  the 
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"  inaxims  of  tlio  elinrch  ainl  tlio  stato,  we  may  Ipss  clnsdv 
"  cl('a\o  to  foniialities,  in  oivU-r  to  dt^claiv'  in  favonr  of  possts- 
"  sicni,  tlic  sni-cst  an<l  niost  inviolable  law,  wIumi  tlic  qu'i'stion 
"  irii^ards  tlio  status  of  parties."  Daffuossoan,  2n(l  voluiiio,  l'iai. 
(loi/cr  (plt'udinfT)  57,  pai^n-s  (Jî>,  70  :  "  Wc  nmst  regard  aii<l  pay 
"  attention  to  tlu>  faots  of  each  cause,  to  tlie  great  consi(l('r;(- 
"  tion  of  the  puMie  interest,  and  not  establish  a  <:fen(;i-al  'iilc 
"  without  excejition."  In  tlie  présent  case,  thc  eircutnstances 
are  the  niost  favourable  possil>le  to  the  Respondeiiis,  wlio 
hâve  l)een  reeon-n''s"il  hy  the  two  other  sisters  of  tlu^  Appcl- 
lant  and  hy  the  Appellant  herself.  T)ao;nesseau,  oth  volume, 
S.'i''  PI(ii(loi/fr  (  lUeadinj;'),  paj^e  150  :  "  For  our  part,  hc- 
"  fore  enterini;  upon  an  (>xaniiiiation  of  the  différent  reasoiis 
"  whieh' M'e  luive  just  l'eniinded  you  of,  we  will  inak(!  two 
"  gênerai  observations.  TIk  tirst  that  the  case  of  a  niai-ringo  is 
"  like  that  of  a  will  and  sonie  otiier  acts,  with  regard  to  whicii 
"  is  citc^d  tlu;  cotninon  law  niaxini  :  i,iio(liih  hrlilo  voti  raJci^ 
"  fntrfnfoiijioris  ronralcKccrc  iiov  jinfcsf.  In  the  tirst  place,  un 
"  important  tlistinction  is  ina(h\  which  haa  beon  explaiued  to 
"  3'()U  of  absolute  inillities  and  of  those  which  are  only  relative 
"  an<l  introduced  in  favor  of  certa,in  persons.  When  thoso 
"  persons  by  sorui^  j)ers()nal  indignity  or  incapacity,  are  no 
"  longer  in  a  statc;  to  propose  theni,  then  it  can  be  said  tliat 
"  theniariiage  is  as  it  were  nifide  valid,  not  that  it  is  without 
"  a  defect,  but  by  the  (hîfect  of  right  in  the  person  who  wishcs 
"  to  hâve  it  anntdled  :  Non  jure  proprio,  i^ed  defcrfu  jnnf< 
"  dlicvi."  Page  151  :  "  If  the  public  advantage  deuiands  that 
"  we  slioidd  rigorously  observe  the  essential  foruialities  prcs- 
"  cribed  by  the  laws,  the  sanie  advantage  does  not  allowus  to 
"  expose  the  status  of  thc  children,  and  the  destiny  of  a 
"  fauiily  to  the  caprices  f)f  an  angry  father  or  niother  (niaclt 
"  /,r'.s',s' (7,  sisfrr)  who  would  sacrifice  theni  rather  to  their  passion 
"  than  to  justice."  P.  152  :  "  A  second  gênerai  ol)servatiou  is, 
"  that  there  is  i  great  différence  between  exauiining  a  niar- 
"  riag(î  which  still  exists,  aiid  a  niai-riage  which  death  lias 
"  severed,  In  the  former  case,  too  uiuch  care  cannot  be  taken 
"  in  the  discussion  c£  ail  the  nullities  ;  it  is  ditficult  to  hait  at 
"  pleas  in  Imr  ('fin.i  de  nov-rereroir),  because  tliere  is  3'et 
"  time  to  repair  the  defects  which  are  found  there  ;  judgcs 
"  oujjfht  to  tremble  with  the  fear  either  of  se  vérin  l'  ties  which 
"  the  very  hand  of  God  lias  formed,  or  of  confirming  an  illi'- 
"  gitimate  tie,  wliich  the  Church  condennis.  But  when  death 
"  has  anticipated  their  judgment,  rnvo^  t/ir.  oïdy  qnexiiov  is 
"  conrernivij  fhe  s(((f(inoj'f/ie  r^//f^;r9^,  pleas  in  the  bar  (Pns 
"  de  vov-recevoir)  hâve  greater  weiglit,  and  may  be  basci' 
"  ui)on  circumstances  sufficiently  strong  t  )  hâve  a  décisive  aii- 
"  thority."    Possession,  cohabitation,  tlie   approbation  of  the 
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fn.inily,  the  silence  of  the  Tnotlier,  tlie  ^ood  t'.'iith  of  the  wife, 

pvor]i  fhin;/  i>i  lisffnrd  ta  in  /(ivonrof  l/ic  c/tild rcii ,  wIumi  tlie 

nuirriii^e  of  irhh'h  thcy  (ire  horn,  hasothci' irise,  rtothhui  odiouK 

in  if."   P.  151^  :  "  Where  it  is  siid,  that  tlie  marria^'e  in  ques- 

"  tion,  wonlfl  liave  been  celebrated  with  ail   kinds  of   Fortna- 

"  lities,  it"  tlic    contractiiiff  parties   had   had  their  domicile   at 

"  Paris."  Tn  our  case,  the  niarriao-t^  of  Mme  Scott  would  hâve 

been  celebrated  as  far  back  as  bS'jo,  if  there  liad  not  been  the 

difficnlty  alxnit  the  oath  raise(l  by   Fatber   Martin,  a  Jesnit. 

This  o.rri'f.  is  very  important,  inasmuch  as  the  pleas  raised  l)y 

tho  df^fenee  had  prevailed  evcn  a^rainst  the  mother.   Arr't  8rd. 

Auj^ust,   1()!)4.  Joiirwd  de.s   Andirnrrs,    vol.   4,  chapter   Ist, 

]).  40!l.  A  collatéral  relative  cannot  appeal  rommc  (rahiis,  as  to 

the  célébration  of  the  marriafife  of  a,  nie.n  pa  rrvf  (suvs  relut  ire) 

under  ])retext  that  there  are  nidlities  in  the  célébration.  P.  410. 

"  The  advocate  gênerai  Daf^'uessean,  who  made  a   very    bean- 

"  til'nl  address,  having   explained   the  facts  and  the  pleadinfjf 

"  with  nuich  cleai'iiess,  narrowed  down  the  wliole  contestation 

"  to  the   two    propositions  mentioned    above,  and   said  with 

"  reo'ard  to  the  first,  there  was  no  difficnlty  that  a  collatéral 

"  relative  could  not  niake  an  appeal  rorumc,  d'td)Ufi  as  to  the 

"  célébration    of   a  marriage  :  that  there   was  only  the  fa- 

"  tliei'  and    mother   Avho  were  admissilile  to   do    it  ;  that  it 

"  was  a  very    sure    maxim,  founded    upon  the  judgments  of 

"  the  courts  ;  that   if  it  were  sometimes  allowed  to  collaterals 

"  to  appeal  ronivie  d'dhuK,  it  was  when  their  relative  disho- 

"  iioured  the  family  by  an  unworthy  alliance,  which  was   not 

"  the  présent  case.'  The  marriage  was  conlirmed  and  declared 

valid  altlunigh  it  had  begun  a/>   dUcitis,  and  notwitbstandino- 

the  ordinances  and  the  custom.  And  it  is  added,  that  there  was 

imich  the   appearance,    that    what  obliged    the   Appellant    to 

contestthe  status  of  tho  children,  was  the  désire  that  he   had 

touvoid  paying  what  he  owed  to  the  succession  of  Jean  Bignon, 

their  father.   Répertoire  tinyot,  vô[.  XI,    rerijo  mariage,    page 

8(i<S  and  following  to   37;i.    There  are    reporte*!  thei'e   sevei-al 

notable  (ii'vets  wliich  bave  rejected  the  demaml  of  collaterals, 

oveu  where  there  had  not  been  any  récognition  of  the  children 

silice  the  death  of  the  father.   In  particn'ar,  in  the  case  of  the 

chevalier  de  Flavigny  married  to  bis  servant.  There  was  hère 

clisparity  of  condition,  and  a  clandestine   marriage  ;  however 

the  comte  de  Flavigny,  brother  of  the  decease,  was  refused  in 

his  deuiand   to   contest  the    marriage   which    he  had   never 

recognised  and  although   he  otlered  to  support  the  mother  and 

the  child,  the  court  granted  civil  efi'ects  to   the   marriage  by 

urrrt  of  date  22nd  August,  1758,  page  871.  Page  872  :  There 

is  reported   an  a7VvV  of  the  81st  of  December    177!),  when   it 

is  saiil   that  the  advocate  General,  Seguier,  successfnlly  ap- 
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])li(Ml  tliis  l;iw  of  tlio  cinporoi's  Mfircus  aiid  Lucius,  wliioli 
(l(H(s  so  imich  lionor  to  tlieir  rcigii  :  Morcianr  ai  fc.iaporis  ilin- 
fumifatc  d  tuunero  liheroriom  vcsfroruin.  Tlio  womaii  Hoii- 
clianl  Iwid  a  muia'i'ou.s  t'iiuiily  aud  hIio  vn^is  Itcsides  wortliy  ut' 
tlic  a))i»li('ati<)ii  of  tliis  law.  To  ail  thèse  citations,  wc  iinist 
adil  oiic  (»l"  ^l'cat  wei^ht,  and  very  positive  on  this  suliject  ; 
it  is  froin  Merlin,  Questions  de  droit,  10  vol.,  aect.  5,  paj^'e  !!), 
Nvhen  lie  says  :  "  Yes  !  cei'tainly  the  Court  of  Appeals  lias 
''  wron^ly  d(!cided  (in  etitertainin^f  the  deniands  ot'  collatéral 
"  relative  a<;ainst  a  inarria<^e  wliich  lias  peaceahly  Hni)sistt'(l 
"  till  the  death  of  theii*  relativ(>).  Ves  !  certainly  tht  court  lias 
"  wion^ly  decided,  or  at  any  rate  it  lias  decided  against  tiu' 
"  uiiivorsal  Jurisprudence  of  tluï  ancien  trihunals.  We  coiild 
"  cite  more  tlian  50  (O'véts  which  hâve  declared  collaterals, 
"  pureli/  and  sinipli/,  as  not  adniissil)h>  to  alh^pre  even  reasoiis 
"  of  absolûtes  nuUity  at^ainst  niarria<jfes."  Merliti  oïdy  cites  a 
single  (irri't  rendered  l»y  the  parlianient  of  l'ari.s,  the  .']lst 
Deceuiber,  177!)  on  the  conclusions  of  the  advf)cate  gênerai 
Seouier.  Accordin^-  to  vvhat  ])recedes  we  caunot  douht  but  tliiit 
Appellant  was  not  (pialitied  to  contest  the  validity  of  the 
niarria^e  and  the  le(;itiniacy  of  the  chihh'en  of  their  hrother, 
^•iving  tlieni  the  quality  of  heirs  and  lei^'al  représentatives  of 
their  fatlier,  William  H.  Scott,  and  demandin<r  a  condeuuiation 
ai^ainst  theni,  in  the.se  qualities.  K/(/^^  schedules  n~  18  et  21, 
folios  18  et  23. 


111.    l'olNT. 


The  facts  j^iven  in  the  factum  of  Respondents,  as  estahlisli- 
ing  the  acknowledt^ment  by  Appellant  of  the  nuirriage  of  hci' 
brother  and  le^itimacy  of  his  cliildren,  appear  established  hy 
the  proof,  and  sutHcit'ut  in  law,  t(^>  |  revent  lier  after  sucli  ao- 
knowled^'inents  from  contestin^  this  marriage  and  this  legiti- 
macy,  called  in  (|Uestion  in  the  présent  action.  The  tinie  tluit 
Ap[)ellant  has  allowed  to  pass  before  {nitting  forth  lier  claiins, 
appeai-s  little  titted  to  shew  that  she  was  hersel f  strongly  coii- 
vinced  of  lier  riglit.  In  point  of  fact,  there  has  certainly  Iteeii 
an  acknowledgment,  on  the  part  of  Appellant  :  now  in  law 
this  acknowleilgment  is  fatal  to  hei'.  Guyot,  Riqx'rtoire,  vol. 
W,  cerho  mai-iage,  p.  .'iti.'i,  §  4  :  "' Witli  regard  to  coUatiTais, 
"  the  law  does  not  admit  tliem,  in  the  lifetimeof  husband  aii<l 
"  wife,  and  if  tliev  reeomîi/(^  the  marrlaw  after  the  death  ol 
"  the  conjoints,  they  are  not  adiiiitted  to  contest  its  civil  ef- 
"  fccts,  even  tvJien  the  reasons  d'ahl'H  are  absolute."  Vide, 
Ouyot  already  eitcd,  from  pages  8()o  et  .'}73  ;  Le  Merle,  Of 
pieds  il)  Ixir  ((i)is  (le  nov-receroir),  page  HO't  :  "  Witli  regard 
"  to  even  absolute  nullities,  such  as  tliose  rosultiug  from  waiit 
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"of  C('l('1)niti()n  Itctoro  tlio  proper  priost,  there  liad  Iteen  va- 
'  riations  in  tlic  juri.spi'udouce,  and  evcn  uritil  tho  artuH  oï  tlie 
"!)tli  April,  KiOÙ.tlienwixini  was  observed  tliat  tlio  sole  quali- 
"  ty  t»t'  collatéral,  rendered  a  person  not  adniiH.siV)le  in  the  ap- 
"pcal  coiitnte  (l'ahus,  nnU's,s  the  niatter  coneerned  a  relative 
"  wlio  dishonoured  the  fannly  by  an  unvvorthj'  alliance.  At 
■  tliis  tiiiie,  and  above  ail  at'ter  the  Ediet  of  the  nionth  of 
'•  Mardi,  16})7,  it  becanie  a  constant  rule  that  when  there 
'  were  absolute  reasons,  which  niade  an  essential  nullity  in 
"the  célébration  of  niari'ia^es,  the  coUaterals,  after  the  death 
"of  father  ainl  niother,  were  entitled,  not  to  conie  directly 
"  apiinst  thèse  niarria^es,  for  they  were  jiot  listened  to,  but 
"  to  attack  tiiein  by  appeal  covune  (l'dlms,  and  incidentall}'^  by 
"  way  of  exception,  to  défend  theniselves  against  a  deni  md  by 
"the  widow  for  lier  chnver,  or  by  chihli'en  for  a  division  of  the 
"succession  fallin^  to  the  family.  But  when  collaterals  or 
"other  relatives  had  approvcd  or  fornially  rrcu(jinze(l  the 
"  inarriage,  after  the  death  of  husband  or  wife,  that  is  to  say, 
"  when  their  rights  had  arisen  and  were  rested,  they  were  de- 
"clfired  vot(idmissil>le.  It  niaj'  further  l)e  sait!  with  référence 
"  to  civil  niarria^es,  which  involved  even  absolute  nidlities, 
"  that  the  new  laws  do  not  run  counter  to  this  last  state  of  the 


law. 


In  the  présent  case,  Appellant  only  denianded  the  nullity 
of  the  niarriage  in  ltS54,  three  years  after  its  célébration,  and 
at'ter  having  reco^'nized  it,  as  well  as  the  children  boni  of  it, 
by  the  transfer  wliich  she  made  to  lier  two  sisters  Barbara 
and  Jane,  who  as  well  for  the  share  of  Appellant  as  for  their 
owii  brought  an  action,  based  upon  this  transfer  in  July  1853, 
afjainst  the  niinor  children  of  their  brother,  givin^  thein  the 
(piality  of  heirs  and  légal  représentatives  of  their  father,  Wil- 
liam H.  Scott,  and  deniandingf  a  condenination  against  them, 
in  thèse  qualities.    Vide  Schedules  Nos.  1 8  et  21, folios  18  et  23. 


IV.    POINT. 


The  status  of  the  parties  hâve  been  recogni/ed  by  certain 
mcnibers  of  the  fannly,  can  it  be  contested  by  the  others  ?  The 
sistei's  of  Appellant,  Barbara  and  Jane,  bave  recognizcil  the 
qualities  of  Respondents,  as  representing  the  succession  of 
their  brother,  in  suing  them  to  déclare  executory  against 
theni,  a  judgnient  which  they  had  against  bis  succession.  Now, 
according  to  Mr.  Cochin,  cited  by  Respondents,  4th  vol.,  p. 
5D7,  cause  110,  the  status,  condition  ol  the  pai-ties  being  indi- 
visible, cannot  be  recognized  by  certain  meinbers  of  the  fami- 
ly and  contested  by  the  others.  The  gist  of  bis  proposition 
being,  that  when  the  status  of  a  child  is  assure«l  with  respect 
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to  one  part  of  the  family,  tlie  other  relatives  cannot  attack  it. 
If  such  be  the  law,  two  sisters  out  of  three,  having  recog- 
nized  the  statua  of  Respondents,  the  third,  Appellant,  is  ex- 
cluded  from  the  right  of  contesting  it  to  thcm  ;  otherwise,  the 
two  sisters  wlio  hâve  recognised  the  legitimacy  of  Respon- 
dents,  not  being  able  longer  to  contest  it,  and  with  respect  to 
them,  Respondents  requiring  in  ail  respects  whatever,  to  bc 
regarded  forever  f-s  legitiinate  ;  if  we  admit  that,  after  tliis, 
Appellant  could  contest,  with  success,  this  same  legitiniacy, 
this  anomaly  would  resuit  from  this  fact,  that  as  to  one  por- 
tion of  the  same  family,  Respondents  would  be  legitimate, 
while,  for  the  other,  tney  v/ould  pass  for  and  be  treated  as  ille- 
gitimate.  This  discordance  is  neither  just  nor  tolerable,  and 
could  not  be  légal  botLar  to  adopt  the  maxim  of  Cochin  : 
"  When  the  status  of  a  child  is  assured,  with  respect  to  one 
"  portion  of  the  famiîv%  t)ie  other  relatives  cannot  attack  it." 
Cochin,  vol.  4,  cause  110,  p.  597:  "  Would  the  minor  be  re- 
"  cognized  as  capablr  rith  re^'pect  to  one  portion  of  his  faini- 
"  ly,  and  incapable  witîi  respect  to  another  portion.  The  status 
"  of  men  is  indivisible  ;  what  they  are  constantly  with  rt'gnr<l 
"  to  some,  they  are  the  same,  with  regard  to  the  others,  an»! 
"  principally  in  the  bosom  of  one  and  the  same  family,  it  i.s 
"  not  possible  to  conceive  that  a  child  is  at  once  capable  and 
"  incapable  of  rM  successions,  according  to  the  différent  nieni- 
"  bers  of  the  family  who  présent  themselvcs." 

V.    POINT. 

It  is  useless  to  enter  into  any  détails  on  this  5th  question. 
namely,  to  know  whether  the  ordinance  of  1G39,  on  which  is 
founded  the  nullity  of  marriages  contracted  in  eairemifi,  was 
in  France,  and  ought  hère  to  be  rigorously  restricted  witliin 
its  stricted  terms,  and  ought  to  be  interpreted  favourably  to  the 
validity  of  such  marriages.  It  is  sufficient  to  refer  to  the  long  list 
of  authorities,  which  are  found  in  support  of  this  proposition  in 
the  factum  of  Respondents,  authorities  which  leave  no  doubt  on 
the  suVyect.  Jourval  du  Palais,  vol.  1,  p.  710  :  "  We  may  add 
"  that  the  ordinance  of  1639,  is  a  pénal  and  new  law.  As  a  pénal 
"  law,  it  does  not  admit  of  extension  ;  as  a  new  law,  its  ternis  are 
"  not  favorable  against  the  disposition  of  the  old  law."  Cochin, 
vol.  4,  p.  207  and  following,  on  the  spirit  of  the  article  G  of  the 
ordinance  of  1639  eoncerning  marriages  extremis  :  "  The  Une, 
"  the  only  case  to  apply  the  ordinance  is  when  a  man  niarrieK 
''  at  a  time,  when  he  feels  himself  dying,  when  the  violence  of 
"  disease,  and  the  impotency  of  remédies,  makes  him  feol  that 
"  life  is  ready  to  départ,  when  he  does  not  longer  count  on  any 
"  aid  ;  at  the  extremity  of  life,  that  is  to  say  when  the  stroke 
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'  of  (leath  ready  to  full  u|  on  theni  is  expected  at  any  tnomeiit, 

"  îuul  they  only  unité  tliemsolves  to  tliose  tlioy   many  with 

"  tlio  vidw  of  beinp  immediatoly  and   for  ever  separattvl  from 

"  tliem,"  wliieh  is  by  no  nioans  tlie  case  liere.  "  Ujiforeseen 

"  (leath  does  not  render  th»;  marria^çe  subject  to  the  article  G  of 

"  the  ordinance  of  1039.  (It  was  not  expected  by  Dr.  Jamieson 

"  tiiat  Scott  would  die  of  the  disease  he  was  sutfering  from.  He 

"  expected  lie  would  recover.)Page  200:  "Xo  one  dare  niaintain 

"  that  if  the  husband   came  to  die  shortly  after  the  marriage 

"  Ity  an  unforeseen  death,  this  accident  would  change  the  right 

"  ac([uired  to  the  wife  and  to  tiie  chiidren  by  a  .solemn  rnar-. 

"  riage."  Page  209,  arrêt  of  29th  Mardi,  1599,  confirming  the 

iiiiirriage  of  a  nian  whodied  th.e  very  day  on  which  lie  caused 

hiiiiseli  to  be  carried    to  the  church   in  order  to  receive  the 

mi[)tial  bénédiction.  In  our  case,  the  sole  reason  why  Scott  did 

not  go  to  the  church,  was  that  being  a  protestant  he  would 

not  go  there,  and  thence  the  necessity  of  the  marriage  at  lus 

domicile.  Page  592  et  593,  on  the  spirit  of  the  ordinance  : 

"  l'^  it  must  be  agreed  that  it  is  an  entirely  new  disposition, 

'  and  which  had  not  its  foundation  in  any  previous  ordinance  ; 

"  2^  it  is  a  pénal  law,  the  rigour  of  which  is  extrême,  seeing 

"  that  botli  the  guilty  and  ail  his  posterity  are  involved  in  the 

"  sanie  penalty  ;  3^  it  Would  appear   that  the  legislator  only 

"  liad  in  view,  thèse  shameful  alliances  which  eover  faujilies 

"  with  disgrâce."  Journdl  des  ((udienves,  v<j1.  3,  lib.  3,  ch.    Ij}, 

page  472,  col.  Ist  :  "  We  understand  by  thèse  words,  extremit^' 

"  of  life  {extrémité  de  la  vie),  the  time  when  asick  man  does 

"  not  see  hope  of  returning  health.   His  time  is  so  near  death, 

"  that  we  may  say  in  a  manner  that  the  sick  man  ceases  to  live. 

"  Arrêt  of  18th  May,  1085.  Marriage  of  Sieur  Talon  de  Rouval 

"  with  his  servant  made  in  extremis,  declared  valid  with  civil 

"  t'ttects  and  collatéral  relatives  declared  not  receivable  to  con- 

"  tt'st  it."  Boiiijon,  vol.  1,  note  on  No  00,  p.  14  :  "  Nevertheless 

"  a  marriage  conti-acted  in  extremis  by  a  person  who  being  in 

"  full  health  and  before  his  malady,  had  doue  what  was  in  his 

"  p(jwer  to  contract  it,  but  was  prevented   by  oppositions  or 

"  other  difficulties,  would  not  be  in  the  case  of  being  deprived 

"  of  civil   eff'ects,  thus  decided  />»/  arrêt  of  tiie  parliament  of 

"  Normandy  29th  July,  1719,  reported  in  the  Oth   volume  of 

■'  tlie  Journal  des  audiences."    Pothier,  vol.  3,   (Jontract  of 

ui(irria<je,  No  432  :  "  Although  the  marriage  was  in  extremis, 

"  il'  the  person  being  in  full  health  had  done  what  in  his  povver 

"  to  contract  it,  and  had  been  prevented  by  the  obstacle  which 

"  luid  been  interposed,  and   by  oppositions  which  had  been 

"  niade  from  which  he  could   not  sooner  obtain  relief,  such  a 

"  maniage  sliould  not  be  deprived  of  civil  ettects  ;  no  blâme 

"  can  be  unputed  to  this  individual,  it  cannot  be  said  that  he 
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"  waited  till  he  was  in  extreyrii»,  iii  order  to  contract  lus  inar- 
"  riage  ;  it  is  therefore  not  tlie  case  provided  by  the  law."  This 
was  very  wiaely  adjudged  by  an  ar7'et  oi'  the  parliainent  of 
Normandy  of  29th  July,  171f).  Jounml  défi  audiences,  vol.  (i, 
ch.  58,  p.  474.  Arrêt  of  the  21)th  July,  1719,  cited  above  by 
Bon rj on  and  Pothier,  dismissiiig  the  deniand  of  the  niother; 
marriage  of  the  Sieur  de  la  Varenne  with  Catherine  Hal)ert, 
p.  475  :  "  Where  it  is  reported  that  the  niarriage  was  celebrated 
"  on  the  27th  July  at  two  o'clock  after  midiiijçfht,  when  Sieur 
"  de  la  Varenne  accompanied  by  the  brother  Cosnie,  Ca[)ucin, 
"  his  physician,  was  carried  in  a  chair,  agonized,  and  reduced 
"  to  such  an  extreniity,  that  they  wore  obliged  to  carry  him 
"  back  to  his  bed  before  the  cereinony  was  entirely  coinplctetl  ; 
"  and  the  day  after,  the  28tli,  the  Sieur  de  la  Varenne  dicd 
"  without  having  received  extreme-unction."  Merlin,  Cour  de 
CasHidion,  Répertoire,  verho  Mariage,  vol.  19,  sec.  9,  art.  3. 
Arrêt  granting  civil  effects  to  the  niarriage  of  the  Sieur  Tho- 
massean  with  Anne  Duval  :  "  Considering  that  the  pénal  dispo- 
"  sition  pronounced  by  thèse  laws  against  niarriages  in  exire- 
''  mis  can  evidentiy  only  be  applied  to  the  case  in  which  tiie 
"  parties  hâve  voluntarily  waited  in  order  to  contract  a  mar- 
"  riage  till  the  end  of  their  lives,  and  when  it  is  recogiiized 
"  that  they  had  not  previously  had  the  saine  intention  ;  but 
"  that  we  cannot  without  wounding  at  the  same  tinie  justice, 
"  public  inte'^est  <:.  A  the  uniform.jurispradence  of  the  tribu- 
"  nais,  apply  the  vigo;  r  of  thèse  laws  to  the  case  where  the  par- 
"  ties,  constantly  animated  by  a  désire  to  be  united  by  tlie 
"  ties  of  niarriage,  hâve  been  prevented  by  a  vis  major,  or 
"  what  is  the  same  titing,  by  obstacles  which  it  was  morallij 
"  impossible  for  them  to  sunnount,  until  a  period  very  near  t<) 
"  the  end  of  their  life.  Considering  that  in  the  présent  case,  the 
"  Plaintift'in  appeal,  articulated  and  alleged  that  similar  obs- 
"  tacles  had  existed  and  had  alone  prevented  Anne  Duval  and 
*'  the  Sieur  Thoniasseau  froni  marrying  before  the  lf)tli  of 
"  May,  I7î)0,  the  evening  before*  the  deatli  of  the  latter, 
"  circumstances  the  proot  of  which  had  rendered  without 
"  application,  the  gênerai  disposition  of  the  laws  cited  above. 
"  That  thus,  in  rejecting  this  proof,  and  in  nevertheless  apply- 
*'  ing  the  deprivatioii  of  civil  effects  to  the  marriage  in  question, 
"  the  judges  whose  arrêt  is  attacked  hâve  displaced  and  falsely 
"  applied  the  ordinance  of  1639  and  the  edict  of  1697."  For  thèse 
reasons,  the  court  quashes  and  annuls  the  judgment  {arrêt) 
rendered  by  the  Court  of  Appeals  of  Bordeaux,  the  20th  prairial, 
year  9.  Bardet,  vol.  2,  p.  lll,  ch.  46.  Arrêt  of  30th  December, 
1632  ;  Bardet,  vol.  2,  p.  167,  ch.  28.  Ari'êt  of  12  May,  1038: 
Bardet,  vol.  2,  p.  326,  ch.  10.  Arrêt  of  4  March,  1536  ;  Banlet, 
vol  2,  p.  544,  ch.  33.  Arrêt  of  9  August,  1639.  Thèse  last judg- 
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ments  (Arrêtu)  prove  the  spirit  of  the  jurisprudence  in  relation 
to  marriages  in  extremis,  before  the  ordinance  of  1639,  an 
exceptional  and  new  law  and  eontrary  to  the  common  and 
ecclesiastic  law.  To  suni  up,  vve  will  say  in  the  tirst  place,  with 
the  Inferior  Court,  that,  on  the  défense  au  fond  en  fait 
(gênerai  issue)  the  action  of  Appeilant  ought  to  be  disniissed, 
ina,sniuch  jxs  she  lias  not  succeeded  in  esitablishing  the  essentiàl 
facts  which  she  alleged  in  her  déclaration,  naniely,  that,  at 
tlie  tin>e  of  the  mnrriage,  Scott  did  not  enjoy  his  intellectual 
faculties,  or  that  he  was  under  the  impression  that  he  must 
die  shortly,  of  the  inalady  of  which  he  was  attacked.  And, 
iiioreover,  we  mayadd  that,  even,  if,  on  this  point,  there  might 
exist  some  doubt,  Appeilant  could  not  succeed  in  her  demand, 
for  several,  if  not,  for  ail  the  reasona  asserted  by  Respon- 
(lents,  in  their  exceptions,  and  atated  al)ove.  We  are  therefore 
of  opinion  that  the  judgnient  appealed  froni  is  correct  and 
ought  tt)  be  confirnied. 

DuVAL,  J.,  concurred. 

Mehfdith,  J.  :  I  fully  concur  in  the  foregoin^  observations, 
in  HO  far  as  they  relate  to  the  matters  put  in  i.«sue  by  the 
déclaration  of  Plaintitï  in  the  court  below  ;  and,  bîing  of 
opinion,  with  Mr.  Justice  Duval,  and  Mr.  Justice  Caron,  and 
the  judges  in  the  court  below,  that  Plaintif!'  had  whoUy  failed 
to  establish  her  case,  I  deemed  unnecessary  to  consider  the 
iiiattera  alleged,  by  way  of  exception,  in  the  pleading  of 
Défendants. 

Aylwin,  j.,  dissentiens  :  In  reviewing  this  ca.se,  although 
the  /in«  de  non-recevoir  pleaded  by  Respondents  would  seeni 
to  présent  theuhselves  first  to  be  disposer]  of,  as  the  consiciera- 
ation  of  them  involves  questions  connected  with  the  merits, 
I  shall  départ  front  the  usual  order,  and  postponing  them,  and 
even  th»;  issues  raised  on  the  déclaration  and  the  perpétuel 
exceptions,  I  shall  attach  myself,  tirat,  to  vvhat,  in  my  view, 
is  the  chief  point  to  be  determined.  In  fact,  did  any  marriage 
take  place  between  William  Henry  Scott  and  Respondent 
Marie-M.  Paquet,  to  create  a  légal  vinculum  between  them  ? 
If,  indeed,  the  parties  had  admitted  expressly  such  a  marriage 
in  fact,  and  sought  only  to  hâve  its  nuUity  pronounced,  or  its 
validity  declared,  the  enquiry  would  hâve  been  much  limited  ; 
hut  Respondents  hâve  set  up  by  their  exception,"  que  W.  H. 
"  Scott  a,  enfin,  le  16  décembre  1851,  dans  la  paroisse  de 
"  >St-Eustache,  contracté  un  mariage  légitimement  et  légale- 
"  nu-nt,  en  présence  d'un  prêtre  catholique  bien  et  dûment 
"  autorisé  à  faire  la  célébration  de  ce  mariage."  Appeilant  bas 
denied  this  by  her  gênerai  answer  to  the  exception.  The  issue 
is  iw  uiique'f  accouple  en  loyal  nmtrimonie.  In  the  trial  of  this 
issue  regard  must  be  had  to  the  nature  and  description  of  the 
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proof  required  by  the  law  of  Lovver  Canada.  The  ordinance  oî 
Louis  the  XIII,  à  Paris,  en  janvier  1G29,  article  41,  is  to  the 
following  etf'ect  :  "  Nous  défendons  à  tous  jupes,  même  à  ceux 
"  de  cour  d'église,  de  recevoir  à  l'avenir  aucune  preuve  par 
"  témoins  et  autres  que  par  escript  en  fait  de  mariage  fors  et 
"  réservé  entre  personnes  de  village,  basse  et  vile  condition.  A 
"  là  charge  néanmoins  que  la  preuve  n'en  puisse  être  admise 
"  que  des  plus  proches  parents  de  l'une  et  de  l'autre  des  parties 
"  et  au  nombre  <le  .six  pour  le  moins."  Conférence  de  Guenois, 
livre  5,  tit.  2,  Den  mariages,  vol.  1,  pp.  70o-G  :  "  La  déposition 
"  du  curé,  ni  celle  des  parents  et  des  témoins,  ni  de  la  vérité 
"  du  mariage,  n'a  pas  même  été  jugée  suffisante  par  l'ordoii- 
"  nance  de  10G7,  tit.  20,  art.  7,  9,  10,  puisqu'elle  a  défendu 
"  précisément  de  recevoir  la  preuve  des  mariages  autrement 
"  que  par  un  acte  de  célébration,  signé  du  curé  et  des  témoins 
"  à  l'instant  du  mariage  et  inséré  dans  les  registres  de  la 
"  paroisse  où  il  a  été  contracté."  Danty,  Preuve  j)ar  témoin, 
p.  97  :  "  En  un  mot  depuis  le  concile  de  Trente  et  l'ordonnance 
"  de  Blois  (Henry  III,  anno  1519,  article  40),  on  ne  reconnoist 
"  plus  en  France  les  mariages  présumés  et  ainsi  la  preuve  par 
"  témoins  n'en  peut  jamais  être  admise,  parce  qu'elle  serait 
"  inutile,"  loco  cituto.  In  proof  of  the  solemnisation  or  "  célé- 
bration "  relied  npon  by  theiu,  Respondents  hâve  produced 
the  following  extrait  du  registre  des  baptêmes,  mariages  et 
sépultures  de  la  paroisse  de  St.  Eustache,  district  et  diocèse  de 
Montréal,  pour  l'année  1851,  and  no  other  2^reuve  par  écrit  or 
documentary  évidence  :  "  Aujourd'hui,  le  seize  de  décembre 
"  mil  huit  cent  cintjuante  et  un,  vu  la  dispense  de  toute  publi- 
"  cation  de  mariage,  ainsi  que  celle  du  temps  prohibé  pai- 
"  l'Eglise,  accordée  par  Mgr  Ignace  Bourget,  évêc^ue  de  Mont- 
"  réal,  comme  il  appert  par  sa  lettre  en  date  de  ce  jour,  nous 
"  prêtre  vicaire  soussigné,  autorisé  à  cet  effet,  avt)n8  assisté 
"  comme  témoin  au  consentement  de  mariage  donné  et  re(,'U 
"  par  William  Henry  Scott,  marchand,  domicilié  en  cette 
"  paroisse,  fils  majeur  du  défunct  William  Scott  et  de  défuncte 
"  Catherine  Ferguson,  de  Montréal,  d'une  part,  et  Marie-Mar- 
"  gtierite-Maurice  Paquet,  aussi  domiciliée  en  cette  paroisse, 
"  fille  majeure  de  Joseph- Maurice  Paquet,  décédé,  et  de  Marie- 
"  Marguerite-Ignace  Paquet,  d'autre  part,  et  ce  en  présence  de 
"  MM.  Jean-Baptiste  Archambault,  notaire  public,  et  Grégoire 
"  Féré,  lesquels  ainsi  que  les  parties  contractantes  ont  signéavec 
"  nous,  et  ce  après  avoir  obtenu  de  la  partie  protestante  ce  qui 
"  est  exigé  de  la  Cour  de  Rome  en  pareille  circonstance.  Les  dits 
"  épou.x  reconnaissent,  par  le  présent  acte,  pour  leurs  enfants 
"  légitimes  Henry  Williams,  âgé  de  vingt  ans,  Nicolas,  âgé  île 
"  dix-sept  ans,  Caroline,  âgée  de  quinze  ans,  James,  âgé  de 
"  quatorze  ans,  et  François  Henry,  âgé  de  douze  ans,  qui  ont  été 
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"  lîiptisés  à  l'église  catholique  de  St-Eustache,  excepté  Nicolas 
"dans  celle  de  8te-Roae.  "  (Signé)  Marie-Maro(terite-Mau- 
"  RicE  Paquet,  W.  H.  Scoit,  Gréooire  Féré,  J.  B.  Archam- 
"  HAi'LT,  F.  Ancé,  Prêtre,  Vicaire.  "  This  certificate  asserts  a 
spécial  power  or  authority  to  act,  given  not  to  the  curé  or 
rt'Ctor,  but  his  vicaire  or  curate.  It  is  to  be  presumed  that 
tlie  tiiing  done  wa-s  according  to  the  power  given.  Now  what 
wa-s  done  ?  Avons  assisté  comiae  témoin  au  consentement  du 
iiïari(U/e  donné  et  reçu,  etc.  ;  et  ce,  après  avoir  obtenu  de  la 
partie  protestante  ce  qu'est  exigé  par  la  cour  de  Rome  en  pa- 
rnlle  circonstance.  F.  Ancé,  being  the  curate  of  the  rector  of 
St.  Eustache,  attends  as  a  witness  of  the  consent  to  marry, 
friven  ant  receivcd.  There  were  also  présent  Jean-Bte-Ar- 
cliamhault  and  Grégoire  Féré,  two  laymen.  What  is  there  to 
;listinguish  their  présence  or  their  testimony  froni  that  of  Mr. 
Ancé  ?  Nothing,  except  that  they  state  no  authority  for  their 
présence,  whereas  Mr.  Ancé  professes  to  require  an  authority  to 
iixi^ister  comme  témoin,  and  to  act  under  it.  Where  is  the  law 
under  which  the  testimony  of  Mr.  Ancé  is  admissible  in  proof 
not  of  a  marriage  célébré  or  solemnized,  but  of  consentement 
(le  mariage  donné  et  reçu  ?  We  hâve  seen  prohibition  of  la 
preuve  par  tém,oins,  of  célébration,  by  the  législative  power 
of  the  King  of  France,  même  à  ceux  de  cour  d'Eglise.  Let  it 
now  be  ascertained  whether  a  consentement  de  mariage  may 
be  thus  evidenced.  "  3*^  Les  propresses  de  mariage  par  paroles 
"  de  présent  qui  étaient  autrefois  regardées  comme  un  mariage 
"  commencé,  comme  il  a  déjà  été  observé,  ne  sont  plus  permises, 
"  et  l'article  44  de  l'Ordonnance  de  Blois  défend  même  aux  no- 
"  Uiires  d'en  recevoir  les  actes  ;  ainsi  la  preuve  en  serait  inu- 
"  tile.  "  Dunty,  page  103.  "  Les  promesses  de  mariage  se  fonc 
"  pcr  verba  de  prœsenti,  aut  pér  verba  de  futuro  ;  que  l'ordon- 
"  nance  dit  par  paroles  de  présent,  ou  par  paroles  de  futur. 
"  ('elles  qui  se  font  par  paroles  de  futur  ont  accoutumé  de  se 
"  faire  par-devant  les  notaires  et  tabellions,  s'il  s'en  passe  con- 
"  tract,  ou  en  présence  de  parents  ou  amis.  Celles  qui  se  font 
"  par  paroles  de  présent,  se  font  ou  doivent  se  faire  en  face  de 
"  sainte  Eglise  es  mains  du  Prêtre  ou  de  celui  qui  vague  au  mi- 
"  nistère.  "  1  (iuenois,  706,  note  13,  sur  l'article  44  de  l'ordon- 
nance de  Blois.  ïhe  certificate  of  Mr.  Ancé  does  not  state  any 
consent  in  facie  Ecclesiœ,  or  any  clérical  act  done  by  him. 
The  Ordonnance  de  In)uis  XIII  à  St.  Germain-en-Laye,  le  26 
novembre  1639,  I  Guenois,  p.  707,  article  1,  prescribes  "  qu'à 
"  célébration  du  mariage  assisteront  quatre  témoins  dignes  de 
"  foi,  outre  le  curé,  qui  recevra  le  consentement  des  parties, 
"cf  les  conjoindra  en  mariage  suivant  la  forme  pratiquée  en 
l'Eglise.  "  With  référence  to  the  curé,  Danty  says,  page  102  : 
"  11  est  donc  constant,  suivant  l'opinion  commune  de  l'Ecole, 
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"  que  le  curé  n'est  que  le  témoin  nécessaire  du  mariage.  Ut 
"  conventio  ptrfium  habeaturpro  legitiino  contracta,  et  xiiffi,- 
"  ciente  ad  rationem  sacramenti  ;  ainsi  qu'en  parie  CaV)assu- 
"  tius  :  /ri  theorid  Jur.  canon,  1.  7,  cli.  17,  sur  quoi  Fra. 
"  Paolo,  en  son  Hintoire  du  concile  de  Trente,  1.  8,  a  remarqué 
"  que  le  concile  de  Trente  en  ordonnant  la  présence  du  propre 
"  curé,  a  changé  un  point  déjà  établi,  savoir  :  que  tout  iim- 
"  riage  fait  en  présence  de  trois  témoins  était  bon  et  qu'au  lieu 
"  de  l'un  des  témoins  il  a  substitué  le  curé.  "  The  vicaire,  ac- 
ting  in  the  ordinary  course  for  the  curé,  is  to  be  considered  as 
the  curé.  For  what  purpose  ?  pour  recevoir  le  consentement 
et  conjoindre  en  mariage.  "  Cette  présence  du  curé  recjuise 
"  par  nos  lois  pour  la  validité  des  mariages,  n'est  pas  une  pré- 
"  seuce  purement  passive  ;  c'est  un  fait  et  un  ministère  du 
"  curé,  qui  doit  recevoir  le  consentement  des  parties,  et  leur 
"  donner  la  bénédiction  nuptiale."  Pothier,  Du  mariage,  paît. 
4,  chap.  1,  sec.  3,  art.  1,  §  5,  No  350.  The  définition  of  mar- 
riage  by  Modestinus  is  nuptiœ  aunt  "  conjunctio  "  niai-is  et 
feminœ,  consortium  omnis  vitai,  divini  et  humani  juris  com- 
municatio.  Dig.  23,  2, 1,  de  ritu  nuptiarum.  "  On  peut  défi- 
"  nir  le  mariage  (says  Pothier),  un  contrat  revêtu  des  formes 
"  prescrites  par  les  lois,  par  lequel  un  homme  et  une  feniiue 
"  liabiles  à  faire  ensemble  ce  contrat,  s'engageant  réciproqu  ;- 
"  ment  l'un  envers  l'autre  à  demeurer  toute  leur  vie  ensemble 
"  dans  l'union  qui  doit  être  entre  un  époux  et  une  épouse.  " 
"  Il  suit  <le  cette  définition,  qu'un  mariage  où  l'on  n'aurait  pas 
"  observé  quelqu'une  des  formalités  que  les  lois  requièrent 
"  pour  sa  validité  ou  qui  aurait  été  contracté  entre  des  per- 
"  sonnes  que  les  lois  rendent  inhabiles  n'est  pas  un  véritable 
"  mariage.  "  Mariage,  partie  1,  chap.  1,  No  3.  It  is  évident 
froni  the  form  of  the  certificats,  that  the  old  pretensions  of 
the  canonists  and  of  the  schoolmen  are  now  attempted  to  be 
revived  in  Lower  Canada,  country  to  law.  The  doctrine  is 
again  asserted  "  que  les  parties  contractantes  sont  elles-mêmes 
"  les  ministres  du  sacrement,  et  qu'elles  se  l'administrent  l'une 
"  à  l'autre  par  leur  mutuel  consentement  ;  ils  ajoutent  qu'elle 
"  n'est  pas  essentiellement  nécessaire  pour  la  validité  du  ma- 
"  riage  et  que  le  curé  n'est  que  le  témoin  nécessaire,  sans  la  pré- 
"  sence  duquel  le  mariage  est  déclaré  nul,  parce  qu'il  est  réputé 
"  clandestin  suivant  le  concile  de  Trente,  session  24,  et  l'art.  40, 
"  de  l'Ordonnance  de  Blois,  et  cette  opinion  est  reçue  communé- 
"  ment  dans  l'Ecole.  "  Danty,  p.  101.  But  the  priest  must  officiate 
as  the  officer  of  the  law,  and  perform  what  the  law  requires. 
He  must  be  active,  not  passive,  or  his  présence  is  worthless. 
He  must  be  présent,  1"  pour  recevoir  le  consentement; 
2"  donner  la  bénédiction  nuptiale.  "  Dans  les  rituels  anciens  il 
disait  :  Ego,  tanquarn  Dei  et  Ecclesiœ  miniater  vos  conjungo." 
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Mémoire  à  la  fin  du  57®  Plaidoyer  de  D'A^ueaseau,  vol.  5, 
p.  l(j(),  note  (a).  "  Parmi  les  nombreuses  formules  ecclésias- 
"  ti(|ues  (says  Miehelet,  in  his  ()riff  ines  d ii  dnyit  fr(in\-(ns,  pages 
"  38,  34),  nous  donnerons  de  préférence  celles  qui  anpartien- 
"  nent  aux  rituels  de  nos  Eglises  de  France."  Rituel  de  Rouen. 
"  Nous  avons  fait  les  bans  en  cette  sainte  Eglise,  par  trois  di- 
"  manches  continues,  entre  tel  N.  tl'une  part,  et  tel  N.  d'autre 
"  part,  et  n'y  avons  trouvé  nul  empêchement  ;  pourquoi  le  ma- 
"  riage  ne  doye  bien  et  loyallement  assembler;  encore  de  re- 
"  chief  nous  les  faisons  première  fois,  seconde  fois,  tiers  fois  et 
"  (juatre  fois  d'abondant.  S'il  y  a  aucun  ou  auciuie  qui  y  sache 
"  empêchement  par  quoi  le  mariage  ne  se  doyt;  assembler,  si 
"  le  die.  Car,  qui  maintenant  s'en  taira  et  après  en  parlera,  on 
"le  dénonchera  excommunée.  (Personne  n'empêchant,  le  prêtre 
"dit  à  l'époux):  N.  veux-tu  avoir  N.  à  femme  et  épouse,  et  la 
"  garder  saine  en  enferme,  et  lui  faire  loyale  partie  de  ton 
"  corps  et  de  tes  biens  ;  ne  pour  pire,  ne  pour  meilleure  tu  ne 
"  la  changeras  tous  le  temps  de  sa  vie.  Alors  l'époux  répond  : 
"  Oui.  Que  lui  bailles-tu  ?  Ma  foy."  Rituel  d'Aihienf<  :  "  Le  jour 
"  des  noces,  à  la  porte  de  l'église,  le  prêtre  dit  :  Bonnes  gens, 
"  nous  sommes  ici  assemblés  poui*  faire  le  mariage  de  N.  et  N. 
"  dont  avons  fait  les  bans.  Pourquoi  s'il  a  nul  qui  y  sache  au- 
"  cun  empêchement,  si  le  die  présentement  si  haut  que  on 
"  l'oye  sur  peinement  d'excommuniment.  Le  prêtre  demande  : 
"  Luy  fut-elle  oncques  donnée  ?  R.  Guy,  ou  nenny.  Donnez  lui. 
"  Or  le  me  rendez.  Comme  avez  à  nom  ?  N.  Et  vous,  comment  ? 
"  N.  Jean,  voulez-vous  cette  femme,  (|ui  a  nom  Marie  pour 
"  nom  de  baptesme,  à  femme  et  à  épouse  ?  Sire,  ouy.  Mary, 
"  voulez- vous  cet  homme,  qui  a  nom  N.  pour  nom  de  bap- 
•'  tesme,  à  mary  et  à  épouse  ?  Sire,  ouy.  Jean,  je  vous  donne 
"  Marie  ;  Marie,  je  vous  donne  Jean."  Dans  le  rituel  de  l'E- 
"  glise  de  Reims  (1585)  on  lit  :  "  Le  Prêtre  qui  doit  bénir  l'an- 
"  neau,  demande  treize  deniers  qu'il  reçoit  du  consentement 
"  mutuel  des  deux  époux  ;  le  fiancé  prend  ensuite  l'anneau  et 
"  trois  deniers  (les  dix  autres  étant  réservés  pour  le  prêtre),  et 
"  par  la  main  du  prêtre  il  place  cet  anneau  au  quatrième  doigt 
■'de  la  main  de  la  fiancée,  en  disant  après  le  prêtre:  N.  Je 
"  vous  épouse  ;  sur  le  doigt  du  milieu  et  l'annulaire,  auquel  il 
"  passe  l'anneau  ;  et  de  mon  cœuv  je  vous  honore.  Posant  alors 
"  les  trois  deniers  dans  la  main  droite  ou  dans  la  bourse  de  l'é- 
"  pousée,  il  ajoute  :  et  de  mes  biens  je  vous  doue."  M.  l'avo- 
cat général  de  Lamoignon  says,  in  the  l'*""  Jourval  dit  Ptdais, 
p.  (J31,  arrêt  du  5  février,  1675  :  "  Quelques  solemnités  que  la 
"concile  de  Trente,  ait  établies  pour  la  validité  du  mariage; 
"on  prétend  qu'il  ne  demande  que  la  présence  du  profre  curé, 
"  et  l'on  veut  en  induire  que  son  ministère  n'est  pas  néces- 
"  mire,  parce   que  lorsque   le  même  concile  parle  du  sacre- 
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"  mont  (le  ('onfiniiation,  et  de  l'Ordre,  il  ne  dit  pas  <ju'il  sera 
"  confM, ]>r(i'f*entr.  Jypisco/xr,  mais  que  ce  sera  l'Evêque  cjui  cii 
"sera  le  minUtre.  Toutefois  quelle  apparence  y  a-t-il  que 
"  cette  présence  du  propre  curé,  (pii  est  si  essentielle  à  la  vali- 
"  dite  du  mariage,  soit  une  présence  muette  sans  aucune  fonr- 
"  tioii  ni  ministère  ?  Ne  peut-on  pas  soutenir  que  ce  concile 
'•  a  été  d'un  autre  sentiment  puisque  lorsqu'il  prescrit  la 
"  forme  du  niann|Te,  il  veut  que  le  curé  se  serve  de  ces  termes: 
"  Effo  vos  conjvncfo,"  ])our  marquer  (|ue  c'est  lui  qui  est  le  iiii- 
■'  nistre  de  ce  sacrement  et  qui  rappli(|Ue  aux  parties,  lor.s(ju'il 
"  voit  (ju'elles  ont  toutes  les  dispositions  nécessaires,  (]ui  con- 
"  sistent  dans  le  consentement  mutuel  de  l'un  et  de  l'autre." 
"  Si  nullum  legitimum  opponatur  impedimentum,  ad  celebra- 
"  tionem  matrimonii  in  facie  EccleaiiB  procedatur.  Ubi  paro- 
'chus  viro  et  muliere  interror/atis  et  eorum  mutuo  consensu 
"  intellecto,  vel  dicat.  Ego  vos  in  matrimonium  conjungo,  in 
"  nomine  Patris,  etc.,  vel  aliis  utatur  verhis  juxta  receptuni 
"  uniuscujusque.  Province  ice.  ritum.  Posthrec  prœmissa  ino- 
"  nitioue  d»;  indissolubii  matrimonii  vinculo  nionet  primo 
"  sponsum  est  secum  et  intelli^ibiliter  pronuntiet  formam  con- 
"  tractua  matrimonialis  ;  sive  verba  distincte  consensum  ma- 
"  trimonialem  exprimentia,  quibus  pronuntiatis,  eadem  pro- 
'•  ponit  sponsa^  pronuntianda,  ac  dein  data,  sic  utrinque  Hde 
"  dicat  Sacer<los.  Concil  Trident,  sess.  24,  de  reformat.,  cap.  1  ; 
"  et  Ego,  tanquain  Dei  minister,  vos  in  matrimonium  conjun- 
"  ffo  in  nomine,  etc.  Van  Espeu,  Juris.  Ecoles.,  Pars.  2,  cap.  (i, 
"  No  7  ;  vol.  1,  p.  396.  Edit.  Colon.  Agrip.,  anno  1729."  "  M. 
"  Louet,  dans  son  Recueil  d'arrêts,  lett.  M.,  chap.  26,  nous  ap- 
"  prend,  que  depuis  l'Ordonnance  de  Blois,  on  ne  reçoit  plus 
"  d'autre  preuve  de  mariage  que  celle  qui  résulte  de  la  béné- 
"  diction  nuptiale  ;  il  rapporte  un  arrêt  de  l'année  1606,  qui 
"l'a ainsi  jugé.  Nova,  qiiadani  jurisprudentia  cap.  veniens  et 
'"  cap.  is  qui  Jideni  de  sponsalibiis  apud  (rregoriitm,  non  am- 
"  plius  observantur  in  hoc  Regno,  sed  Regia  constitutione  Ble- 
"  sensi,  art.  40,  matrimonia  ex  carnali  copula  nonprœsumun- 
"  tur,  sed  henedictionesacerdotali  probantur  et  sic  judicavit 
"  Senatus  Paris.  Arrêts  d'Augeard,  vol  1,  page  216.  Arrêt  du 
"12  mars  1693.  Il  subsiste  quoad  fœdus  et  sacranientum 
"  (juoicju'il  ne  produise  pas  d'effets  civils.  Ceux  qui  croient 
"  que  le  prêtre  est  le  ministre  du  sacrement  sont  d'un  senti- 
"  ment  contraire  ;  ils  estiment  que  les  mariages  sans  la  béné- 
"  diction  du  prêtre  sont  absolument  nuls  et  l'on  verra  ci-des- 
"  sous  que  les  Parlements  suivent  cette  règle.  Cependant 
"  quant  au  for  de  la  conscience,  l'Eglise  ne  s'est  pas  encore 
"  expliquée  sur  la  validité  de  ces  mariages.  "  Durand  de  Mail- 
]a,ne,  Dictionnaire  canomi.,  voce  Clandestin,  vol.  1,  p.  523; 
edit.  in-quarto,  Lyons,  1770  :    "  La  présence  du  curé,  qui  est 
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"  rt'fHiiso  parleHOnlonnance.sot  par  le  concile  <le  Trente  pour 
"  la  validité  des  inariagtîs  n'est  point  une  simple  présenta  cor- 
'' purelle,  qui  pourrait  être  forcée  et  involontaire;  mais  elle 
"  doit  être  accompagnée  de  la  part  du  curé  d'un  (irqiilexre- 
'■  ment  et  de  l'approhtition  don  lien  dU  nom  de  L'K(jlim  <ia  emi- 
"  Hentenieid  respectif  de>^  ptirtiea,  et  de  l<i  hénédirtlon  imptvde, 
"  Arrêt  de  l(i7(i.  Les  termes  du  concile  et  de  l'Ordonnance 
"  man|uent  une  {)résence  volontaire  du  curé.  En  effet  ci.'S  lois 
"  portent  «pie  le  curé  recevra  Iv  consentement  des  parties 
"  et  (|u'il  leur  donnera  la  bénédiction  nu[)tiale  suivant  l'usage 
"(le  l'Église."  J)e  Héricourt,  Loix  eccles.,  cliap.  5,  art.  1, 
Xo  27,  ]).  474  et  notes.  Quoique  le  même  chapitre  jnemier 
du  concile  de  Trente  requière  la  bénédiction  du  curé,  avec 
les  paroles  (pi'il  rapporte,  ou  autres,  suivant  l'usaf^e 
(le  cluKiue  province,  il  ne  ré.sulte  point  un  empêchement 
(lirimant  de  l'omission  qui  en  serait  faite  ;  en  etî'et,  les  cano- 
iiistes  romains,  dit  Fagnan,  ne  croyent  pas  (pi'il  soit  néces- 
saire que  le  curé  parle  en  mariant,  parce  qu'un  témoin  peut 
('tro  témoin  d'un  fait,  quoiqu'il  garde  le  silence.  4.  En  France, 
lex  Ordonnances  et  la  jar imprudence  des  Arrêts  ont  adopté  cet 
empêchement  dirimant,  établi  par  U)  concile  de  Trente,  pour 
empêcher  les  mariages  clandestins,  et  ont  môme  été  plus  loin  ; 
en  voici  les  dispositions.  Article  10,  Ordonnance  de  Jilois, 
Lrtcombe,  Jurisprudence  canonique,  voce  empfrheinent, 
article  1,  n""*  8  et  4,  p.  280  :  "Ce  que  nous  avons  dit  que  le 
prêtre  qui  célèbre  le  mariage  n'est  pas  un  simple  témoin,  et 
(|u'il  y  exerce  un  ministère,  n'est  pas  contraire  à  ce  (ju'en- 
seignent  les  théologiens  que  les  parties  (jui  contractent  ma- 
riage sont  elles-mêuies  les  ministres  du  sacrement  de  Mariage. 
11  est  vrai  qu'ils  en  sont  les  ministres  (juant  à  ce  (pii  est  de  sa 
substance  et  qu'elles  se  l'administrent  récipro(iuement  par  leur 
consentement  et  la  déclaration  extérieure  qu'elles  se  font  do 
ce  consentement  ;  niais  le  prêtre  est,  de  son  côté,  le  ministre 
(le.s  solennités  (pie  l'Eglise  et  le  prince  ont  jugé  à  propos  d'a- 
jouter au  mariage  pour  sa  validité,  et  il  est  préposé  par  l'E- 
glise et  par  le  prince  pour  exercer  ce  ministère.  Pothier,  Du 
Contrat  de  niariaf/e,  partie  4,  cap.  1,  aect.  8,  art.  1,  par.  5, 
u^'  8Ô3,  \()1.  3,  p.  293,  Ist  édition  1781.  The  parish  registers  of 
Lowor  Canada,  both  in  the  French  times  and  since  the  con- 
i|U('.st,  liave  \)een  carefully  kept,  and  furnish  valuable 
niaterial  for  our  past  history.  The  forms  generally  used  in  the 
eritry  of  mari'iages  are  "  avec  les  cérémonies  prescrites,  nous 
piétie,  cuié  (or  vicaire,  as  the  case  may  be)  avons  reyu  leur 
mutuel  consentement,"  or  "  ai  re^'u  leur  mutuel  consentement 
(le  mariage  et  leur  ai  donné  la  bénédiction  nuptiale,  suivant  la 
l'oniiule  prescrite."  In  the  présent  case,  there  is  no  acceptance 
liy  the  priest  of  the  plighted  faith  of  the  parties.  No  conjunc- 
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fio  in  vuttrimoviam.  Ntthfvedictltni  71  njtt i((l<'.^o  \n'U'si\y  net 
wliatever.  No  otticiul  net  as  11  |,ul)lic  ïxnxciionnyy,  j>réin>né  jm r  le 
'priver.  In  tlic  absence  of  ail  tliis,  it  is  caivt'ully  n-conled  "  co 
après  avoir  olitenii  d»;  la  partie  protestante  ce  (pli  est  exi^M' 
pur  la  courte  Rome,  en  pai'eilh; circonstance."  VVhiit  this  niav 
lie,  is  not  stated  ;  Itut  most  certainly,  tlie  certificate  and  entry 
are  .  t  iniproved  hy  tlie  addition.  The  frencli  kin^s  kej»t  a 
watchful  eye  over  tlie  encroachnients  ot"  the  ('ourt  of  Rome 
upon  their  temporal  antlK)rity  ;  left  Uhcrtén  de  i'Ef/lIsc  (/dlli- 
cime,  vvere  in  full  force,  at  the  ])eriod  of  the  conquest  of  Ca- 
nada, they  are  a  portion  of  our  municipal  law  in  Lower 
Canada,  secnred  to  us  by  the  treaty  of  peace,  and  the  cession 
of  the  country  to  (Jreat  Britain  as  well  as  the  Quel)ec  Act. 
The  lefjislative  power  of  the  See  of  Rome  no  more  can  lie 
recognize<l  now  than  it  would  hâve  heen  in  France  prior  to 
175Î),  or  it  would  lu;  at  this  hour.  Wliatever,  then,  Mr.  Ancé 
may  hâve  obtained,  it  was  not  obtained  in  the  dischar^eof  lii.s 
duty  under  the  law  of  the  land,and  is  therefore  to  he  utterly 
disre£farde<l,  in  pronouncinj^  upon  the  validity  of  his  certifi- 
cate and  entry.  Mr.  Ancé  had  also  been  examined  on  the  |»ait 
ofthe  Respondents,  as  a  witne.ss  in  this  cause,  to  prove  the 
célébration  of  a  marriage.  His  testiinony  was  objected  to,  and 
the  objection  was  reserved  for  the  final  hearing  or  taken  de 
hene  mse.  As  tht  judgment  of  the  court  below  proceeded  upon 
the  ground  acforc  non  prolxinfe  ren» abuolvihir,  no  ruling  was 
made  upon  the  objection.  It  is  manifest,  however,  that  this 
evi<lence  was  received  in  gross  violation  of  the  Ordonnance 
de  Moulins,  and  that  it  is  inadmissible,  being  outre  le  contevn 
d'un  écrit,  as  well  as  forbidden  by  the  Ordovnance  already 
referred  to.  The  évidence  of  this  witness  will  require  comment 
hereal'ter  ;  but,  with  référence  to  the  célébration  in  fact  of 
any  marriage,  it  may  be  advcrted  to  now  as  exhibiting  the 
légal  \'iew  entertained  by  the  priest  on  the  subject  of  mar- 
riage. It  appears  that  he  undertook  to  administer  an  outh  to 
Mr.  Scott  "  qui  consistait  dans  l'engagement  de  laisser  son 
épouse  exercer  librement  sa  religion,  et  la  promesse  de  laisser 
élever  les  enfants  dans  la  leligion  catholique."  The  witness  saya 
that,  after  this  :  "  Je  procédai  à  la  célébrif tion  du  mariage,  en 
piésence  de  deux  témoins.  Monsieur  J.-Bte  Archambault, 
notaire,  &c.  Monsieur  Scott  déclara  alorn  qii  il  prenait  Marie- 
Marguerite-Maurice  Paquet  pour  na  femme  et  légitime  épotixe, 
et  cette  dernière  fit  la  même  déclaration,  en  nommant  M.  Scott. 
Dans  la  célébration  d'un  mariage,  entre  catholique  et  protes- 
tant, le  prêtre  anmste  comme  térnoia  de»  déclarations  des 
parties  qui  déclarent  se  prendre  comme  époux  et  épouse.  Mon- 
sieur Scott  était  assis  sur  son  lit  les  jambes  jien  dan  tes  hors  du 
lit,  conversant  avec  nous."   The  witness  very  gi-avely  then 
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siiys,  ".le  crois  \)ivn  i\xiv  la  reremonie  a  dun''  nue  lieiire  ou 
(liux.  Km  y  coinpretiant  le  tempH  qu'il  a  fallu  pour  la  rédaction 
(lu  contrat  <lo  n»aria{,'e  dont  on  l'a  fait  précéder  et  au(j»iel  j'ai 
si;,'i»é  connue  témoin."    In  another  part  of  liis  dep(witi»)n,  ho 
savM  :  "  Je  considérai  (pjede  procéder  à  la  céiébration  da  ma- 
l'iiiiif,  lie  M.  Scott  ("titit.an  acte  très  hn portant  et  trè»  solennel. 
Thv  w'ovdscérénio nie,  céléhration  mul  très  solennel,  ixro.  niost 
siii^'ularly  ])erverted,  when  applied  to  the  description  of  such 
H  scène  as  that  just  (lej)icted  l)y  the  witnesH  :  a  sick  man,  with 
liis  le^s  dan^linj^  out  of  his  bed,  conversant  avec  nous,   et  dé- 
rld rant q a  il pre na it  M.-M.  Paquet  jxnir safonme  et  lei/it'nne 
épouse,  iidt  usconipjire  t\n»celehratiA)n  with  tlie  re(iuirements 
of  the  déclaration  of  kinj;  Louis  XIII,  à  St-CJerniaiTi-en-Laye, 
le  2()  novenda'e  1639  :  "  Coinnu)  les  mariages  sont  1«^  séminaire 
(les  Ktats,  la  source  et  l'origine  de  la  société  civile  et  n   fonde- 
ment des  familles  (pii  composent  les  républiques,  qu  i  servent 
de  principe  à  former  leurs  polices  et  dans  lesquelles  la  natu- 
relle révérence  des  enfans  envei's  leurs  parens  >   i  le  lien  de 
légitime  obéisse nce  des  sujets  envers  leur  souverain  ;  aiissilc;^ 
Roys  nos  ]>iéca casseurs  ont  jugé  difjne  de  leur  soin,  de  laire, 
des  Inix  de  leur  ordre  public,  «le  leur  décence  extérieure,  de 
leur  hoiniesteté  et  de  leur  dimiité.    A  cet  effet,  ils  ont  voulu 
(jue  les  mariages   fussent  piioliqaement  célébrés  en  face  de 
l'Ef/lise  avec  toutes  les  justes  solennités  et  les  cérémonies  qui 
ont  été  prescrites  comme  essentielles  par  les  saints  Conciles,  et 
par  eux  déclarées  e'tre  non  seulement  de  la  nécessité  du  pré- 
cepte, mais  encore  de  la  nécessité  du  sacrement."  Guenois, 
l,p.  707. 1  hâve  corne  to  the  conclusion  that  neither  the  certlfi- 
cate  and  entry  in  the  parish  register,  nor  the  évidence  of  Mr. 
Ancé,  prove  a  marriage  in  fact  between  the  parties.  That  there 
neverhasbeen  a  conjunctio  in  matrinionium  by  an  author- 
ized  minister.  as  required  by  law,  and  that  noletjal  vinculuni 
ever  subsisted  between  them.  On  tins  ground  alone,  I  would 
be  prepared  to  reverse  the  judgment  of  the  court  below,  over- 
ruling  Respondent's  exception  of  a  marriage  duly  celebrated, 
and  to  pronounce  for  the  nullity,  as  prayed  for  by  Appellant  in 
lier  déclaration.  The  question  which  I  purpose  to  take  up  next, 
is  that  raised  by  the  déclaration,  that,  on  or  about  the   15th 
day  of  Deceniber,  1851,  the  deceased  W.  H.  Scott  "become  deli- 
rious,  and  so  continued  up  to  the  time  of  his  decease  ;  that  he 
was  incapable  of  entering  into  any  contract,  orgranting  any  con- 
sent whatever,  "  at  the  time  of  the  supposed  marriage  between 
liini  and  Dame  Paquet.  William  H.  Scott  died  on  the  18  Decetn- 
ber,  1851,  at  the  âge  of  52  years  and  11    months,  having  been 
born  on  the  13th  of  January,  1799.  He  died  afterthe  votingfor 
the  return  of  a  member  of  parliament  for  his  county  had  v'oased, 
and  before  the  proclamation  of  the  member  elected.  He  was  the 
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successful  cainlidate,  b  In^  reelectetl.  He  was  not  a  mun  of 
ternperate  habits,  but,  on  the  contrary,  addicted  to  liquor.  He 
kept  ashopin  the  village  ot*  St.  Eustacht,  in  a  house  in  wliich 
he  resided  with  one  of  liis  sisters.  In  another  house  in  the  saine 
vilhige,  but,  on  the  other  side  of  the  river,  Marie  M;.rguei'ito 
Maurice  Pa(|uet,  one  of  Respondents,  resided,  with  her  two 
youngest  chihlren,  one  of  whom  was  idiotie  and  a  cripplc.  An 
illegitiinato  connection  liad  existe d  between  her  and  Scott  for 
many  yeara,  the  fruit  of  which  wag  the  birth  of  five  children, 
four  boys  and  one  girl.  The  eldest  boy  born  in  the  inontli  of 
May,  1831,  baptized  on  the  25th  Septeinber,  1831,  as  "  Henri, 
Tié  il  y  a  quatre  mois,  en  cette  j'xiroinse,  de  2xiren8  inconnus," 
lived  with  his  father  as  his  clerk  ;  the  girl,  Caroline  by  nanie, 
was  taken  froni  the  inother,  sent  to  Appellant,  her  aunt, 
residing  in  Montréal,  as  soon  as  she  began  to  speak,  and  was 
educated  by  her,  and  resided  with  her  until  after  the  dcath 
of  her  father,  she  was  inarried  to  Dr.  Alfred  Nelson,  one  of 
Respondents.  The  deceased,  her  father,  was  called  in  the  aunt's 
faniily,  her  uncle  William.  The  boys  were  brought  up  as 
roman  cathol'cs,  and  attended  the  church  services,  sitting  in 
the  sanie  pew  with  their  mother.  The  daughter,  it  is  to  be 
nt'cessnrily  inferred,  though  not  directly  proved,  was  educated 
as  a  protestant  in  the  faith  of  her  father.  William  H.  Scott 
was  in  the  habit  of,  from  tinie  to  time,  visiting  Eespondcnt 
Paquet  at  her  résidence,  and  their  connection  was  notorioiis 
and  matter  of  scandai  in  the  parish.  On  the  15th  Decembor, 
1851,  Scott  who  had  burned  his  face,  as  was  supposed  by 
coming  into  contact  with  a  heated  stove,  and  who  was  under 
médical  treatment,  left  his  usual  résidence,  in  a  state  of  great 
agitation,  in  spite  of  his  sistei's  remonstrances.  He  was  not 
sliod  as  usual  ;  his  limbs  bent  under  hirn,  and  he  was  supported 
until  he  reached  the  résidence  of  Respondent  Paquet.  He  liad 
been  drinking  during  the  élection,  but,  for  three  days  pre- 
viously  to  his  leaving  his  house,  he  had  not  drunk.  On  reach- 
ing  the  house  of  Paquet  he  lies  down  on  a  bed,  and  evcry 
description  given  of  him  by  ail  the  witnesses  examinod, 
connect  him  with  this  bed  till  his  death.  His  family  physiciau 
was  Dr.  Bc^ijamin  Romilly  Jamieson,  who  saya,  that  in  the 
afternoon  of  the  15th  December,  he  was  called  to  see  him  at 
the  place  where  he  kept  his  store  ;  he  was  shewn  to  him  by 
one  of  the  uHsses  Scott,  his  sister.  Scott  was  in  a  atate  of 
great  mental  perturbation.  His  face  was  considerably  swollen 
and  large  vesication  was  seated  over  the  frontal  région  ;  otlier 
small  vesications  and  slight  abi'asures  occupied  a  portion  of 
his  face.  His  tongue  was  much  furred.  He  was  laboring  under 
erysipelatous  inflannnation.  Dr.  Jamieson  prescribed  for  Iiini, 
and  left  instructions  with  miss  Scott  to  heep  a  very  brisk 
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action  on  his  bowels,  by  means  of  the  black  drought,  a  medi- 
cine.  Some  short  time  after  this  visit,  tho  doctor  received  'a 
note  from  Scott  himself,  expressing  surprise  at  not  receiving 
pills  lie  had  promised  to  send  over,  The  note  must  hâve  been 
written  under  the  infJ/uence  of  great  ar/Untion  or  exc'demenf , 
as  well  from  the  character  of  the  handwriting  as  from  tlie 
nature  of  the  request,  the  doctor  being  convinced  that  he  must 
hâve  received  the  pills  before  that  time.  Dr.  Jamieson  then 
concluded  as  to  the  real  nature  of  his  diaease  in  connection 
with  the  local  affection  of  his  face,  that  Scott  was  bookrxl  for 
delirmm  tremens.  He  hurried  ofi*  iumiediately  to  see  him, 
aud  met  him  on  the  thre.shold  of  his  door  going  out  into  the 
street,  asked  him  where  he  was  goin^f,  but  could  get  nothing 
in  the  shape  of  a  distinct  or  connected  narrative,  he  spoke 
incoherently,  and  peremptorily  refusing  to  yield  to  a  sugges- 
tion to  go  back.   The  necessity  of  roturning  to  the  bouse  in 
tlie  state  he  then  was,  was  urged  upon  him.  His  thoughts  ivere 
full  of  a'nxiety,di8tress  and  suspicion:  he  even  seemed  suspi- 
ciousofthe  doctor,  and  indiffèrent  to  his  offers  of  assistance 
to  convey  him  wero  he  was  going,  which  the  doctor  endea- 
voured  to  do,  seeing  that  he  could  not  get  him  to  turn  back. 
Physical  force   was  not  resorted  to,  as  in  such  cases  it  only 
makes  the  patient  worse.  The  physician  did  not  consider  him 
in  a  fit  state   to  leave  the  bouse  at  the  time,  and  would   deci- 
dedly  rather  that  he  had  remained,  because  a  universal  tremor 
occu'pied  the  whole  nmsciUar  system,  his  movements  ivere 
perfornied  ivith  anxiety,  rapidity  and  irtiperfectly ,  in  short, 
he  manifested  the  ivhole  irain  of  syniptonis  characteristic  of 
ddiriuni  tremens,   setting   in  with    unusual    intensity.    Dr. 
Jauùeson  was  perfectly  satisfied  that  he  did  not  know    ivhat 
he  uuisdoing,  he  seemed  to  he  impelled  by  an  instinct  of  where 
hetvas  going,  the  instinct  that  animâtes  j)ersons  lahouring 
under  deliriuni  tremens.  To  use  the  words  of  Dr.  Jamieson, 
as  found  in  his  déposition  in  the  record  :  "  I  do  not  say  as  a 
positive  fact  that  I  knew  secret  workings  of  his  mind,  but  I 
(Irevv   this  conclusion  from  his  refusai  to  listen  to  my  représen- 
tations as  to  the  injury  to  which  he  was  exposing  himself, 
coupled   with    the   manifestations  of  symptoms  of  deiirium, 
tremens.    He  stumbled  a  numbcr  of  times,  but,  by  my  a.ssist- 
ance,  he  was  kept  from  falling  entirely.  He  wcnt  to  the  house 
of  Défendant  Marie-Marguerite-Maurice  Pa(]uet.  I  remained 
tliere  a  very  sboi't  time.  His  appearîince  threvv  the  inmates  of 
the  house  into  a  state  of  alarm  and  surprise.  The  Défendant 
iii  particular  seemed  to  yield  very  largely  to  lier  -'eelings  and 
seemed  overwhelmed  with  painful  émotions.  I  hâve  no  positive 
rccollection  of  wlio  were  présent  at  the  time,  besides  Défen- 
dant, Miss  Paquet.  Theyimmediately  ma'le préparation  tomake 
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him  comfortable  ;  I  left  some  instrnctioiia,  and  took  my  leave 
with  a  view  of  (leyiaiiig  a  mode  of  treat  appropriated  to  the 
peculiar  exi^ency  of  liis  case,  becaiise  it  was  complicated 
and  re(iuired  acornbined  orinodified  mode  of  treatment.  I  re- 
turned  very  shortly  after  tlie  same  evening,  and  it  strikes  me 
I  remained  there  the  greater  part  of  the  night.  I  cannot  sav 
w'hether  I  remained  the  whole  of  that  night.  I  know  that  I 
was  there  the  whole  of  the  niglit  of  the  soventeenth.  As  far 
as  my  recollection  serves  me,  I  remained  the  greater  part  of 
the  nights  during  ail  the  time  he  was  ill  ;  to  the  best  of  niy 
recollection,  I  very  seldom  left  him  for  any  great  length  of 
time,  either  by  day  or  night  during  his  illness.  From  tlie  na- 
ture of  the  treacment  I  adopted,  I  did  not  expect  any  improv- 
ed  condition  of  his  mental  faculties  until  the  arrivai  of  the 
period  necessary  to  work  out  a  course  of  médecines  appro- 
priate  for  delirium  treniens.  As  it  was  necessarj'  to  overcome, 
by  preliminary  treatment,  the  inflammatory  condition  of  the 
face,  beforo  employing  hypnotics  antl  stimulants,  necessary  to 
subdue  deliriuvi  treniens  ;  and  the  period  may  hâve  heen 
from  twenty-four,  forty-eight,  or  seventy-tvvo  hours,  aecord- 
ing  to  the  circumstances.  The  more  aggravated  the  complica- 
tion of  the  disease,  the  more  time  it  vvould  be  likely  to  take. 
During  the  whole  of  the  night  of  the  lifteenth,  he  was  labou- 
ring  under  a  state  of  mental  hallucination.  At  one  time  he 
was  defending  his  mother  from  imaginar}'^  imputation  of  slan- 
der,  at  another  time,  devising  means  of  escape  from  snpposed 
premeditated  attacks  of  imaginary  enemies.  He  smoked  occa- 
sionally.  I  endeavoured  to  engage  his  mind  in  conversation 
on  the  subject  of  the  élection  which  was  then  in  progress.  He 
would  at  times  answer  a  (piestion  rationally,  but  without 
continaity,  and  would  immediately  wander  ofi'  on  the  subject 
of  his  deliriam.  Tins  is  thti  ch&rucier  oî  deiirianitremeHsi  ; 
there  is  a  gleam  of  intelligence  in  the  midst  of  the  wreck  of 
the  faculties  of  the  nnnd,  and  I  founded  it  to  be  so  in  his  case. 
There  was  a  peculiar  aggravation  of  the  mental  aberration  of 
Scott  on  the  night  of  the  sixteenth  ;  and  generally  there  was 
no  marked  improvement  in  his  mental  capacities  up  to  tlie 
time  when  he  awoke  from  his  sleep,  soine  hours  before  his  de- 
cease  on  tho  eighteenth.  As  fai"  as  my  recollection  serves 
me,  three  nights  passed  after  he  entered  the  Défendant  Miss 
Paquet's  house,  and  before  he  died,  ami  to  the  best  of  my  re- 
collection the.se  were  the  nights  of  the  fifteenth,  sixteenth  and 
the  seventeenth  ;  although  I  am  not  positive  as  to  the  days  of 
the  month,  I  am  pretty  certain  as  to  the  number  of  nights. 
I  noted  the  number  of  nights  from  particular  circumstances 
transpiring  each  <lay  or  night.  On  the  evening  precediiig  the 
arrivai  of  Dr.  Fisher,  which   I   suppose  to  hâve  been  the  six- 
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teenth,  the  notary  and  priest  were  présent.  On  the  afternôon 
of  the  foUowing  day,  vvhich  I  take  to  hâve  been  the  seven- 
teeiith,  Dr.  Fisher  niade  his  first  visit.  On  the  evening  of  the 
next  day  Mr.  Scott  died.  It  was  not  until  late  on  the  night  of 
the  seventeenth,  that  the  decease  procured  what  may  be  said 
to  hâve  been  his  firs^t  sleep.  Previous  to  this  time  he  may  hâve 
dozed  for  a  short  time,  or  hâve  been  made  to  remain  in  a 
State  of  quiétude,  but  he  could  not  hâve  had  any  sound 
sleep,  as  he  was  not  under  treatnient  for  delirium  tremens, 
but  for  the  alleviation  of  the  intlannnatory  state  of  the  face, 
that  required  a  preliminary  antiphlogistie  treatment,  and 
that  of  a  niodified  kind.  On  the  niorning  of  the  seventeenth, 
the  Défendant,  Miss  Paquet,  enquired  of  me  as  to  the  state  of 
the  late  Mr.  Scott  ;  I  informed  her  that  he  was  in  a  dangerous 
condition,  and  she  appeared  surprised  that  deceased  was  at  ail 
connected  with  danger,  and  it  appears  that  she  sent  for  Dr. 
Fisher  without  giving  me  any  intimation  of  it.  Dr.  Fisher 
ealled  with  me  in  the  afternôon  of  that  day  ;  we  visited  Scott 
together,  and  consulted  as  to  the  mode  of  treatment  to  be 
aclopted.  He  afterwards  ealled  at  Scott's  house  on  the  eigh- 
teenth,  while  I  was  in  attendance  ;  his  second  visit  was  niade 
at  my  urgent  suggestion,  in  conséquence  of  my  having  antici- 
pated  a  fatal  termination  of  the  case,  from  the  obstruction  in- 
terposed  by  Défendant  Paquet  exercising  the  privilège  and 
|)rerogative  of  a  wife,  and  preventing  me  from  employing  the 
remédies  which  I  considered  necessary  for  such  a  case  ;  this 
occurred  on  the  eighteenth.  After  his  sleep,  Scott  got  up  ap- 
pearing  to  be  perfectly  well,  both  bodily  and  nientally  ;  he  sat 
upon  the  edge  of  the  bed,  and  exclaimed  while  rubliing  his 
eyes  :  Dr.  what  has  brought  you  hère,  hâve  I  been  sick  ?  This 
was  the  period,  in  my  opinion,  to  hâve  administered  stimu- 
lants, to  prolong  the  convalescence,  and  I  had  given  him 
altout  an  ounce  and  a  half  of  brandy.  Seeing  that  it  had  but 
a  sjight  etlect,  I  endeavoured  to  repeat  it,  but  was  opposed  by 
Miss  Paquet.  I  then  urged  the  nécessité'  of  her  immediately 
calling  in  another  médical  man,  to  relieve  me  from  the  res- 
ponaibility  of  the  case,  and  Dr.  Fislier  was  s.  nt  for.  I  then 
represented  to  her  the  danger  of  even  waiting  for  the  arrivai 
of  Dr.  Fisher,  and  urged  upon  her  to  send  for  Dr.  Dorion  who 
was  near  at  hand,  stating  at  the  time,  if  Dr.  Fisher  was  pré- 
sent, he  would  throw  in  brandy  both  by  the  mouth  anu  by 
the  rectum,  as  the  patient  was  rapidly  passing  into  the  state 
of  collapse.  Dr.  Dorion  arrived  ;  in  the  meantime,  Scott  conti- 
nued  to  sink  rapidly.  What  we  supposed  to  be  effusion  was 
going  on  in  the  brain.  I  gave  Dr.  Dorion  a  sl.ort  exposition  of 
my  views  relative  to  the  disease,  and  the  treatment  adopted, 
stating,  as  my  conviction,  at  the  same  time,  that  the  patient 
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would  succumb  very  rapidly,  if  stimulants  were  not  largely 
and  freely  adniinistered.  Di*.  Dorion  shrugged  his  shoulders, 
went  into  the  anti-room  and  smoked  his  pipe,  telling  me  to  do 
as  I  liked,  that  they  had  (speaking  of  the  Défendants  and 
her  relatives),  a  préjudice  against  brandy,  and  to  administer 
something  in  place  of  it.  I  waited  anxiously  for  the  arrivai 
of  Dr.  Fisher,  as  Dr.  Dorion  would  not  assume  any  share  of 
responsibility  in  the  treatinent  of  the  case.  Scott  was  just 
dying  or  had  just  died  when  Dr.  Fisher  arrived  :  the  roads 
being  bad  and  lie  residing  at  a  distance.  My  treafcment  had 
been  interfered  with  very  slightly  on  the  sixteenth,  but  by 
persuasion  of  Dr.  Fisher,  1  was  allowed  to  go  on,  on  the  seven- 
teenth  ;  otherwise  he  would  bave  been  left  in  the  undisturbed 
management  of  the  case  himself.  At  that  tiine,  he  agreed  with 
me  as  to  the  treatment.  Although  the  disease  from  the  first 
night,  might  bave  been  considered  one  from  which  Scott 
might  or  might  not  bave  recovered,  still  it  was  of  a  highly 
dangerous  character,  but  not  necessarily  fatal,  being  a  disease 
from  which  it  was  quite  possible  death  would  not  resuit.  In  fact, 
I  consider  persons  in  that  disease,  aggravated  as  it  was,  their 
life  bangs  upon  a  tlîread,  although  from  our  mode  of  treatment, 
adoptedsince  eighteen  hundred  and  thirteen, we  witness agréât 
many  recoveries.  and  a  uumber  of  deaths,  but  a  larger  number 
of  r'^coveries  than  deaths,  although  pei'sons  subject  to  it,  if 
they  recover  once  or  twice  are  generally  carried  ofF  in  the 
end.  I  do  not  mean  to  state  that  Scott  would  certainly  bave 
recovered,  even  by  the  administration  of  the  stimulants  which 
I  wished  to  give  hiin,  viz.  the  brandy,  otherwise  I  would  bave 
poured  it  into  hiin  in  spite  of  ail  opposition.  During  the  time 
the  deliriv/m  continued,  from  the  commencement  of  the 
deceased  up  to  the  time  he  awoke  from  his  sleep  ;  on  the  after- 
noon  of  the  eighteenth,  his  actions  and  conduct  were  diame- 
trically  oppose<l  to  those  of  a  person  in  the  enjoyment  of  his 
Sound  sensés.  His  imagination  was  morbidly  excited.  At  one 
time,  he  would  croueh  under  the  bed  clothes  to  screen  himself 
from  imaginaiy  enemies,  and,  at  another,  he  would  put  on  his 
clothes  to  go  out  and  address  electoi-s  ;  on  one  occasion,  in  par- 
ticular,  in  spite  of  ail  our  endeavours  to  the  contrary,  he 
dressed  very  late  at  night,  muffled  himself  well  up,  because 
sucb  patients  are  very  particular  about  the  state  of  their 
feelings.  Fearing  that  any  degree  of  physical  coercion  would 
only  exasperate  him,  I  determined  to  leave  him  to  his  inclina- 
tions, as  his  projec*^^  was  neither  dangerous  to  himself  nor  to 
others.  He  went  to  the  cburch  door  in  the  village,  reached 
there,  he  imagined  that  the  conspirators  were  flying  before 
him  in  ail  directions,  pointing  out  to  us  the  direction  in  which 
they  were  running  ;  of  course   he  merely   pointed  to  where 
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tliere  was  nothiiig  at  ail.   He  changée]  his  minci,  becaiise  satis- 
lied  that  the  conspirators  had  dispersed  and  we  got  him  back 
to  the  hou80.  This  niust  hâve  been  near  midnight,  perhaps 
past  it  ;  the  villagers  were  ail  in  bed.  This  occurred,  as  well  as 
I  can  recolleet,  on  the  first  of  the  second  night  of  his  illness. 
He  continued  during  the  vvhole  of  the  time  up  to  the  period 
when  he  awoke  froni   his  aleep,  to  manifeat  a  condition  of 
iiuiiital  aberration,  and  to  commit  extravagances  such  as  I  hâve 
iDciitioned,  alvvays  excepting  momentary  intervais  of  apparent 
lucidity.  This  is  the  character  of  the   decease  ;  in  the  height 
of  i\\e\r  deliriinn,  patients  will  ansvver  questions  rationally  and 
pertinently,  and  immediately  afterconcentrating  their  thought 
upon  the  créations  of  their  imagination.  On  the  night  of  the  six- 
toenth,  af ter  the  notary  and  priest  had  gone  ont,  he  answered 
rationally  a  question  put  to  him  by  me.  The  question  was  put 
thrnugh  the  Défendant,  Miss  Paquet,  and  I  tlien  entered  the 
room  myself  ;  and   he  was  sitting  on  the  edge  of  the  bed  ; 
wlien  he  commenced  a  disconnected  and  verbose  statement  of 
private-  affairs,  I  attempted  to  throw  his  thoughts  into  other 
channels,  knowing  that  under   circumstances,  he  would  nofc 
hâve  made  such  communications   to   me  ;  observing   through 
the  course  of   his  narrative  :  What  could  I  do  ?   I  was  in  a 
scrape  ;  and  imagining  his  brother  James,  in    person  before 
him,  although  he  was  not  there  at  ail,  he  appeared  to  writhe 
inost  painfully  under  the  imaginary  reproaches  of  his  brother 
James,  saying  :  "  Dear  James,  do  not  reproach  me  for  I  was  in  a 
scrape."  The  imaginary  reproaches  seemed  to  him  exceedingly 
painful.  By  imperceptible  degrees  he  continued  to  become  more 
violent  and  intractable  in  his  motions  and  language  ;  a  minute 
aftorvvards  he  fancied  he  saw  a  body  of  armed  men  trying  to 
break  the  window.  He  rose  up  with  a  good  deal  of  impetuosity 
and  détermination  to  oppose  their  entry,  but  he  soon  yielded 
to  a  sensé  of  fear,  cowardice  being  a  prominent  feature  of  the 
disease,  and  suffered  insupportable  appréhensions  of  impen- 
diiig  dangers  ;  then  followed  upon  this  the  steamboat  cons- 
piracy.  He  imagined  himself  aboard  of  a  steamboat,  that  he 
was  envelopped  in  a  mist  of  fresh  conspiracies.  To  see  to  what 
l'xtent  fear  operated  upon  his  mental  faculties,  I  asked  how 
inuch  he  would  give  to  get  clear  of  thèse  conspirators  ;  he  stated 
that  he  would  give  a  large  sum   of  money,  stating  in  what 
liank  it  wnsdeposited  and  instructed  his  son,  William,  to  touch 
said  sum  of  money,  and  pay  it  the  conspirators.  On  the  second 
day  of  my  attendance  on  Scott,  I  attended  during  the  greater 
part  of  the  day,  and  left  to  dine  at  my  boarding-house  about 
half-past  one  or  two.  Wlien  I  returned  it  was  towards  evening  ; 
tho  days  being  short,  the  candies  were  lighted  ;  I  had  been  ab- 
sent two  or  three  hours,  more  or  less.  On  my  return  I  found  his 
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private  room,  viz.  his  bed-room  occupied  by  suudry  persons, 
I  ret'used  to  intrude  into  tbe  room  at  that  parfcicular  iiiotruiit, 
that  is,  I  declined  to  enter  the  room,  from  my  own  moveiiK'iit 
or  sensé  of  delicacy.  Very  few  minutes  afterwards  the  parties 
made  préparations  to  leave.  I  recognized  the  voice  of  Messire 
Ancé,  the  priest,  of  M.  Archambault,  the  notary,  and  one  Mr. 
Féré,  passin^  congratulations  on  what  had  taken  plaoe.  I 
anticipated  that  sometiiing  important  had  been  transacted,  and 
put  a  question  to  Scott  tlirough  Défendant,  Miss  Paquet,  before 
I  entered  the  room.  The  question  that  I  put  was  to  ask  wlio 
was  the  physician  that  attended  him,  and  he  replied  that  it 
was  Dr.  Jamieson  ;  I  heard  tlie  reply  myself.  This  was  the 
question  that  I  havereferred  to  as  having  been  answered  ra- 
tionally  and  pertiuently  by  Scott.  I  then  entered  the  room  iin- 
mediately,  with  the  view  of  ascertainingthe  précise  state  of  his 
mind,  and  found  him  in  data  quo  that  is  in  the  state  I  had  left 
him  or  rather  worse  from  the  appearance  of  his  tongue.  ïhere 
was  a  luarked  diminution  in  the  inflammatorv  condition  of  the 
face  and  a  progressof  deveiopment  of  thatirritation  of  thabrain 
peculiar  to  deliriiun  tremens.  He  was  more  violent  and  had  lef  i 
control  of  his  mental  faculties.  It  was  at  this  time  that  '  .: 
commenced  the  disjointed  statement  of  his  private  afïairs,  and 
went  on  with  the  extravagances  I  hâve  already  mentioned  as 
having  taken  place  on  the  evening  of  the  sixteenth.  So  far 
from  my  considering  that  he  was  at  the  time  fit  for  the 
transaction  of  business,  I  would  hâve  deemed  it  unwise  and 
culpable  to  bave  entrusted  to  his  protection  the  safety  of  his 
own  person  for  a  single  hour.  I,  as  a  physician,  consider  that  he 
was  at  the  time  most  decidedly  untit  for  the  transaction  of 
business.  From  my  second  visit,  that  is  on  the  first  evening 
of  my  attendance,  the  day  I  believe  to  hâve  been  the  fifteentli 
up  to  the  time  he  awoke  from  his  sleep,  on  the  day  of  his 
death,  I  consider  him  totally  incapacitated  from  the  state  of  lus 
mind  for  the  transaction  of  business.  He  was  in  a  condition  of 
absolute  mental  debility,  peculiarly  susceptible  to  the  openi- 
tion  of  any  undue  influence  ;  this  was  tested  by  his  willingness 
afterwards  to  sign  large  promissory  notes  and  give  sums 
of  money  for  the  suppression  of  conspiracies,  which  he  ima- 
gined  to  exist  against  him.  His  feelings.or  fears  and  coward- 
ice  weremuch  excited;  he  laboured  under  great  appréhensions 
of  impending  dangers,  so  much  so,  that  I  believe,  to  hâve  been 
relieved  from  which,  he  would  hâve  readily  parted  which  any 
amount  of  wealth,  or  consented  to  any  proposition  made  to  him 
not  involving  destruction  or  bodily  affliction  to  his  own  person. 
I  had  not  the  slightest  knowledge  at  the  time  of  what  had 
passed,  or  what  the  business  of  the  priest  and  notary  was  on 
the  occasion  of  their  visit.  I  had  no  communication  of  it  my- 
self, and  I  believe  the  people  generally,  except  the  immédiate 
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agents  in  the  transaction,  were  in  profound  ignorance  of  it. 
VVhen  the  party  broke  up  and   passed  congratulations  upon 
wliat  had  taken   place,  I  liad   then  suspicion  or  conjectnred 
what  had  taken  place.  The  t'ollowingday  a  report  spread  around 
the  village  that  he  had  been  married  the  preceding  day  in  the 
afternoon,  which  report  contirmed  niy  suspicions  :  there  was 
one   of  the  Misses  Scott  residing  in  the  village  at  the  tinie  ;  I 
cannot  distinguish  theni  hy  nanie,  but  I  believe  it  was  Barbara. 
It  was  of  the  effects  of  delirium  tremens  that  Mr.  Scott  died  ; 
I  ccMisider  that  the  inflannnation  of  the  face  was  subdued." 
Upon  his  cross-examination  he  »ays  :  "  When  I  spoke  as  I  hâve 
spoken  of  the  late  Mr.  Scott,  as  being  in  a  condition,  on  the 
(lay  of  the  sixteenth,  to  be  easily  influeneed,  it  was  not  my  in- 
tention to  convey  the  idea  that  improper  agencies  had  or  had 
not  been  brought  to  bear  upon  the  conipletion  of  the  transac- 
tion that  had  taken  place  on  the  afternoon  of  the  sixteenth, 
but  froni  the  way  in  which  I  aaw  atteinpts  niade  to  excite  his 
liopes  and  fears  on  another  subject,  I  bave  no  reason  to  l'eject 
the  supposition  that  he  was  unduly  influeneed  ;  the  probabi- 
lity  is  that  he  was.   When  I  speak  of  attenipts  luade  to  excite 
his  hopes  and  fears  on  another  subject  (religion),  I  refer  to  a 
conversation  that  I  heard  betweenMessire  Ancé  andDr.Dorion, 
on  the  day  of  the  eighteenth,  in  the  bouse  where  the  deceased 
died,  when  I  heard  Messire  Ancé  mentioning  that  he  had  pro- 
clainied  to  Scott  the  important  proposition  :   Hors  de  l'EfjHse, 
point  de  salut  ;  that  was  his  hour  for  salvation,  and  that  feiv 
lioiirs  more  might  be  too  late.  Notwithstanding  that  I  bave 
reason  to  believe  that  Scott  died  a  protestant,  trom  the  fjict 
in  particular  that  he  was  buried  in  the  protestant  cemetery. 
Although  I  was  in  the  village,  I  never  heard,  at  the  tinie,  that 
Scott  had   conaented  to   become  a  roman   catholic.   When  I 
met  Scott  on    the  thrcshold  of  his  bouse,  I   endeavoured  as 
niuch  as  I  could  to  induce  him   to  return  back  to  the  house 
t'roin  whence  he  came,  but  I  could  not  persuade  him  to  do  so, 
se  niuch  he  appeared  désirons  of  going  somewhere.  So  soon  as 
he  turned  the  corner  of  the  street  leading  to  the  house  of  the 
Défendant,  Miss  Paquet,  I  saw  that  it  was  there  he  desired  so 
niuch  to  go.  When  I  spoke  of  lucid  intervais  in  my  examination 
in  chief ,  I  did  not  mean  to  speak  of  long  intervais,  or  that  pro- 
longed  duration  of  lucidity  that  marks  monomania,  I  alluded  to 
those  tiansitory  gleams  of  intelligence  that  mark  the  progress  of 
the  disorder,  of  which  he  was  taken  ill  decidedly  on  the  tif- 
teenth.and  which  continued  increasing  until  he  fell  asleep  on  the 
night  of  the  seventeenth.  On  the  eighteen,  after  a  sound  sleep,he 
liad,  I  should  say,  two  or  three  hours  of  a  better  condition  of 
niind  during  which  time  he  had  a  correct  knowledge  of  what 
was  going  on  around  him.  He  asked  me  what  had  brought  me, 
or  what  I  was  there  for  ;  bave  I  been  sick  ^  (not  knowing  what 
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had  occurred  before  apparently).  I  told  him  that  he  had  Iteen 
slightly  indisposed,  but  that  he  would  soon  be  well.  It  was  iny 
sincère  belief  that  he  was  convalescent  then.  From  the  bcf^in- 
ning  of  the  disease,  I  expected  that  he  would  recover  from  tlie 
disease  ;  yet,  at  the  same  time,  I  intimated  to  Miss  Pacjuet  tlie 
certainty  of  its  being  connected  with  danger,  if  my  prescrip- 
tion of  the  seventeenth  took  no  eftect.  On  the  first,  second  arnl 
third  day,  I  did  not  look  upon  the  disease  as  a  decidedly  nior- 
tal  one.  I  never  conveyed  to  Scott  any  intelligence  of  the  na- 
ture of  his  complaint,  nor  did  I  ever  convey  to  hini  the  idwi 
that  he  was  or  might  be  in  danger  ;  that  would  hâve  aggi  a- 
vated  the  disorder.  During  the  disease  of  Scott,  he  had  that 
knowledge  of  surrounding  objects,  as  isgenerally  possessed  by 
persons  labouring  under  aelirium  tremena.  On  the  evenings  of 
the  fifteenth  and  of  the  sixteenth,  he  seeined  to  enjoy  his  pipe 
tolerably  well.  On  the  sixteenth  and  seventeenth  I  reniaiiiod 
the  most  part  of  the  time  near  him,  and  now  recall  to  my  re- 
collection that  I  passed  also  the  night  of  the  sixteenth  with  hitn. 
The  symptoms  of  an  increase  of  a  disease  were  apparent  on 
the  sixteenth  and  seventeenth,  from  the  state  of  his  body,  the 
muscular  tremor  pervading  the  whole  of  his  bodj',  the  soft  and 
compréhensible  puise,  the  moist  and  creamy  tongue,  and  from 
the  state  of  his  mind,  his  appréhensions  being  more  vivid,  his 
movements  being  violent  and  unmanageable,  and  the  fanciful 
illusions  of  his  imagination  more  extravagant.  I  thought  pro- 
per  at  once  to  treat  immediately  the  local  disease,  the  erysipe- 
las,  and  to  wait  its  subjugation  before  I  commenced  treatin^ 
him  for  delirium  tremens.  Questiori  :  Is  not  the  shortness  of 
lucid  intervais  on  the  sixteenth  and  the  seventeenth  day,  attri- 
butable  in  part  to  the  treatment  that  you  thought  proper  to 
follow  in  attempting  to  cure  first  the  erysipelas,  delaying  the 
treatment  of  delirium  tremens  until  the  first  object  was  ob- 
tained  ?  Answer  :  By  no  means.  I  recognized  the  short  lucid 
intervais,  as  an  eflTect  of,  and  additional  symptom  of  deliri  am 
tremens  in  its  well  developped  character,  I  do  not  believe  that 
had  I  thought  possible  that  delirium  tremens  could  hâve  becn 
treated  immediately,  that  his  lucid  intervais  would  hâve  bien 
of  longer  duration.  The  last  symptoms  of  the  disease  of  wliich 
Scott  died,  were  debility  of  the  brain,  occasioned  by  exhaus- 
tion  of  nervous  powers.  It  is  not  of  fréquent  occurrence  that 
erysipelas  is  a  fréquent  attendant  of  delirium  tremens  ;  in  this 
particular  instance,  it  was  a  perfectly  local  disease.  In  the  par- 
ticular  instance  of  Scott,  delirium  tremens  was  in  no  way 
connected  with  monomania,  although  it  may  hâve  consisted  of 
a  séries  of  acts  having  analogy  with  monomania.  The  imagi- 
nation of  Scott  was  distorted  on  every  subject,  although  ho 
took  particular  care  of  his  feelings,  and  would  light  and  smoke 
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liis  pipe.  He  was  raviiifj  very  iiiuch  about  tlie  last  élection  on 
the  fifteentli  and  on  the  sixteentli  also,  when  he  wanted  posi- 
tively  to  go  out  to  address  the  electors,  but  not  at'terwards 
about  the  élection.  I  should  believe  that  in  a  case  of  delirmm 
(remens  old  affections  and  old  impressions  do  not  occupy 
the  niind  of  the  diseased,  but  only  what  has  immediately 
surrounded  him  or  occupied  him,  an<l  I  judgo  of  this  froni 
what  I  hâve  seen  in  my  pnictice."  Dr.  Fisher,  the  other 
attending  physician  for  the  deceased,  on  his  exaininations, 
says  :  —  "I  remember  in  the  month  of  Decembor,  1851,  as 
iiearly  as  I  can  recollect,  or  the  sixtcenth  or  seventeenth  of 
December,  1851,  I  was  called  in  to  see  the  late  William  Scott 
who  wass  at  the  tinie  ill  of  delirium  tremens.  I  was  called 
in  consultation  with  Dr.  Jamieson  who  was  then  atten- 
iling  him.  I  understood  I  was  called  at  the  instance  of  the 
faïuily,  though  I  never  inquired  who  sent  for  me — it  was 
between  four  and  live  o'clock  wheni  arrived — it  wasjustget- 
ting  dusk  —  I  found  him  in  bed,  examined  his  puise  and  con- 
sidered  him  in  a  dangerous  state  ;  he  was  delirious,  his  face 
was  swollen  and  he  had  a  scar  upon  it.  I  proposed  to  give  him 
medicine  to  induce  sleep,  laudanum  with  brandy,  as  we  call 
it  in  our  treatment  brandy  punch.  It  seems  that  he  had  not 
previously  slept,  and  this  was  given  to  calm  his  excitement 
and  to  induce  sleep.  The  Défendant,  Miss  Paquet,  objected  to 
his  getting  brandy  at  the  time,  but  I  overruled  her  objections 
on  the  ground  that  I  considered  it  necessary,  and  left  with 
the  understanding  that  this  treatment  was  to  be  followed, 
agreeing  with  Dr.  Jamieson  as  regards  the  treatment.  When  I 
saw  Scott  he  was  in  bed.  I  considered  him  incapable  of  talk- 
ing  rationally,  and  put  a  few  questions  to  hinj.  He  was  not 
in  my  opinion  in  a  fit  state  to  transact  any  business,  so  much 
so  that  I  consider  if  he  had  committed  murder  at  the  time,  he 
would  not  hâve  been  responsible  for  it  ;  his  mind  was  in  an 
unaound  state  when  I  saw  him.  The  symptoms  appeared  to 
he  those  of  a  very  bad  case  of  delirium  tremens.  I  considered 
his  case  a  very  bad  case,  that  is  to  say  a  very  dangerous  case. 
I  was  guided  to  a  certain  extent  in  the  treatment  that  I  pro- 
posed by  Dr.  Jamieson 's  report  of  the  length  of  time  he 
liad  been  ill,  the  treatment  he  had  followed,  and  the  fact  of 
iny  having  understood  that  he  had  not  previously  slept.  It  was 
in  the  house  where  the  said  Miss  Paquet  lives,  and  not  in  his 
own  house  that  I  found  Scott  ;  his  eldest  son  (that  is  William) 
was  there,  Miss  Paquet  was  there,  some  servants,  and  there 
niight  hâve  been  others  whom  I  do  not  remember,  but  I 
remember  seeing  the  priest  there.  I  was  sent  for  again  the 
next  day,  but  when  I  arrived  he  was  dead  ;  after  a  patient 
wakes  from  sleep,  it  dépends  much  upon  the  opinion  of  the 
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atteiuling  physicinii  as  to  the  state  of  the  patient  in  thÎH  di- 
Hease,  how  long  stimulants  shoulil  be  continuée!.  I  would  not 
approve  of  stopping  stimulants  at  once  ;    liad  it  been  iny 
caye  I  would  hâve  continuée!  it.  I  hearc!  notliing  about  the  mar- 
riage  on  the  occasion  of  either  of  thèse  visits,  although  I  had 
occasion  to  spt^alc  to  Miss  Paquet,  the  priest  and  others  pré- 
sent ;    none  of  Mr.  Scott's  sisters  nor  liis  brothers  were  pré- 
sent on  the  occasion  of  niy  visits.    I  heard  of  the  mai'riage  uf- 
tenvards,  and  I  was  at  the  time  surprised  that  he  should  hâve 
got  married  in  that  state.     I  did   not  remark  it  to  any  eue, 
but  was  struclc  with  it  niyself.     When  I  saw  him  he  was  not 
under  the  influence  of  fear.     The  eharacter  of  tlie  disease  is 
the  seeing  of  visions,  l)eing  under  the  appréhension  that  people 
are  coming  to  kill  or  rob  liini.     I  consider  that  the  said  late 
William  Scott  died  of  the  disease  of  deliritivi  tremens,  under 
which  he  laboured  when  I  saw  him.  "     On  his  cross-examina- 
tion  he  says  :     "  I  am  not  aware  whether  Scott  ever  before 
had  an  attf^ck  of   deliriitni  iremiens.  I  liave  known  him  per- 
fectly  well,  tven  intimately,  previous  to  liis  death  for  a  nuni- 
ber  of  years  ;    he  was  a  man  of  very  quick  temper,  abrupt  in 
his  mode  of  speaking  and  peremptory  generally  in  liis  lan- 
guage.    I  liad  two  brothers  in  his  shop  in  St.  Eustaclie  ;  both 
are  now  absent  from  the  country.     When  I  visited  Scott,  the 
day  previous  to  his  death,  I  advised  that  medicine  be  inime- 
diately  given  in  order  to  produce  rest.  From  the  conversation 
that  I  had  then  with  Dr.  Jainieson,  I  learnt  that  he  had  not 
followed  previously  the  mode  of  treatment  that  I  tlieii  sug- 
gested  and  ordered.     Dr.  Jamicson  told  me  that  he  had  only 
given  purgatives  and  local  treatment  for  the  subjugation  of  the 
inflammation  of  the  face  and  of  the  eyes  ;  tliese  are  the  medi- 
cines  that  lie  told  me  he  had  given  to  suit  the  symptoms  of 
tlie  patient.     When  I  saw  Scott,  I  thought  it  was  a  very  bad 
case,  and  doubted   whether  he  would  recover.     From  what 
Dr.  Jamieson   told   me,  I   do  not  know   whether  it  would 
hâve  been  necessary  or  proper  to  administer  the  treatment  I 
suggested  previously  or  at  the  beginning  of  the  disease.  "  Tiie 
médical  évidence  establishes  beyond  doubt,  that  tlie  disease  of 
which  Scott  died  was  delirium  tremena,  yet  Respondents,  by 
their  exception,  hâve  pleaded  que  Scott  était  sain  d'esprit  et 
d'entendement,  lors  dumariage,  et  du  contrat  de  mariage  qui 
d'entendement,  lors  du  mariage,  et  du  contrat  de  mariage  qui 
l'a  précédé,  et  qu'il  a  continué  de  l'être  depuis  jusqu'à  sa 
mort.     Thejudgment  of  the   court  below  assigns  as  the  rea- 
sons  for  the  dismissa!  of  Appellant's  action,  that  "  slie  has 
"  failed  to  establish  by  évidence  the  materia!  allégations  of 
"  her  déclaration,  and  more  especially  that  Scott  was  at  the 
"  time  of  contracting  marriage  with  Défendant  Paquet,  on  the 
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"  Kith  day  of  Deceiriber,  1H51,  delirious  or  otherwise  of  un- 
"  Sound  mind  and  understandiii}^,  or  that  said  niarriage  was 
"  so  contracted  by  liiin  in  tlie  immédiate  prospect  or  at  the 
"  period  of  death,  à  V extrémité  de  la  vie.  "  It  is  to  be  noticed 
that  no  médical  testimony  wliatever  was  adduced  by  Respon- 
(lents,  to  meet  that  of  the  two  phj'sicians  vvho  attended  the 
(leceased.  The  learned  judge,  liowever,  who  delivered  the 
Judpfment  in  the  court  below,  is  reported  to  hâve  «aid  :  "  Dr. 
Jainieson  states  as  a  scientific  fact,  that  the  disease  never 
leiives  the  patients  until  it  leaves  them  Snally,  that  is,  there 
iiiay  be  times  at  which  it  is  more  intense  tlian  at  others,  but 
the  patient  is  never  perfectiy  sane.  "  If  the  case  turned  only 
ou  this  évidence  of  the  witness,  the  court  would  hâve  vo  douht  ; 
but  Défendants'  évidence,  on  the  other  side,  is  cunclasive,  un- 
loss  indeed  we  take  the  opinion  of  Dr.  Jamieson  that  there  can 
be  no  intervais  of  sanity.  ^  efind  the  siime  opinion  indeed 
in  the  hook  sait  un  by  Plaintif,  but  it  in  nut  swpported  by  any 
authority.  It  is  the  opinion  of  the  court  that  there  are  case», 
undthisis  one  ofthem,when  theperson  afflictedwith  thedisease 
is  at  times  in  fidl  possession  ofhis  facidties.  The  testimony  of 
Messire  Ancé  on  this  point  is  conclusive  .'^The  learned  judge 
seeins  to  hâve  put  the  évidence  of  Dr.  Fisher  entirely  to  one  aide, 
notvvithstanding  the  important  statement  of  opinion,  "  I  heard 
of  the  marriage  afterwards,  and  /  tvas  at  the  tinte  siirpri- 
ml  that  he  should  hâve  fjot  married  in  that  state."  The  médical 
testimony  appears  to  me,  to  hâve  been  most  improperly  slighted 
bw  the  court  below,  when,  being  uncontradicted  by  professional 
witnesses,  on  the  other  side,  it  was  entitled  to  the  greatest 
weight.  The  books  cited  on  the  behalf  of  Appellant  tuUy 
support  the  doctrine  stated  by  Dr.  Jamieson,  and  I  do  not 
(iistinctly  comprehend  what  other  authority  the  court  below 
could  hâve  desired.  The  point  was  one  of  médical  jurisprudence  ; 
if,  by  authority,  the  leai-ned  judge  meant  the  décision  of  a 
court  of  justice,  that  could  only  proceed  upon  the  médical 
testimony  of  experts,  upon  the  principle  cuilibet  in  arte  sud 
credenditm  est.  As  to  the  medico-legal  opinion  of  the  court 
below,  I  say  it,  with  respect  (yet  it  seems  to  hâve  been 
hazarded  without  anything  to  warrant  it)  :  it  would  appear 
to  me  that  in  enunciating  the  proposition,"  that  there  are 
cases  where  the  person  afflicted  with  this  disease,  is  at  time 
in  fuU  possession  of  his  faculties,"  référence  should  hâve  been 
made  to  thèse  cases.  No  book  is  cited  in  support  of  this  new 
opinion,  and  it  seems  strange  to  say  that  a  man  may  be 
hiboring  under  delirium,  and  yet  at  the  same  tin»e  be  in  fuU 
possession  of  his  faculties.  I  cannot  accept  as  a  canon  the 
opinion  of  the  court  below,  upon  this  point,  nor  am  I  the  more 
'lisposed  to  do  so,  because  it  is  so  authoritatively  laid  down. 
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Still  less  cun  I  approve  of  tlie  statcinent,  thiit  (hc  tr.sHi}i()v>i 
uf  Afensire  Ancé  on  this  point  /.s  conciusice.  It  uppears  to  mV 
tliat,  in  comparisoii  witli  tlio  modical  toHtiinony,  tluit  of 
Mr.  Ancé  should  weifjh  littlu  in  tlio  balance.  It  is 
true  tliat  tliis  witiiess  lays  claiins  to  tlie  poHHcssioii  of 
a  littlt'  nieilical  knowloilgf,  but  it*  lii.s  opinion  is  to  lie 
taken,  lie  concurH  with  the  phy.sicians  in  stating  tliat 
the  (lisea.'<e  was  deliriam.  tremevu.  In  answer  to  tlui  (juts- 
tion  "  P()uvez-v<jus  dire,  oui  ou  non,  si  c'était  la  nialadif 
{dclivinin  iremens)  (ju'il  avait  pendant  quelque.s  jours  avant  s;i 
mort,"  he  aayH  :  "  Si  ce  n'était  pas  elle,  elle  y  était  pour  cjuchjiit' 
chose,  .selon  mon  opinion."  He  is  asked  :  "  Pourquoi  le  ponsez- 
vous  ?  "  His  answer  is  :  "  C'était  ce  que  les  docteurs  pensaient 
et  le  Dr.  Jamieson  était  d'oj)inion  que  si  on  lui  avait  donné  ik' 
la  boisson,  il  aurait  recouvré  la  santé."  Trouvez-vous  cette 
opinion  raisonnable?  Answer:  "Selon  mes  petites  connaissantes, 
Je  le  pensais  dans  le  ten)ps,  tout  a  dépendu  de  la  manière  de 
le  soigner,  car  je  ne  le  croyais  pas  dans  un  état  pour  mourir.' 
To  the  question  "  Avez-vous  toujours  été  de  l'opinion  (juo  le 
ddiriurn  iramenH  entrait  pour  quelque  chose  dans  la  maladie  '.  " 
the  answer  is,"  d'après  ce  qu'avaient  manifesté  les  docteurs 
j'eus  cette  opinion.  J'ai  connu  l'opinion  du  docteur  seulement 
<|Uel(]ue  teujps  avant  sa  mort."  If  the  testimony  of  Mr.  Ancé 
is  to  be  opposed  to  that  of  the  physicians,  before  treatin^'  it 
as  conclusive,  it  is  proper  to  cnquire  how  they  stand  ivspec- 
tively  as  to  the  bias.  On  the  one  sido  there  can  be  no  leanin^', 
nothing  which  it  interests  the  witness  to  support.  On  the  otlier, 
the  proceeding  of  the  witness  is  impeached,  and  he  must  seek 
to  vindicate  himself  from  the  oblo(juy  of  witnessing  and 
sanctioning  by  his  présence,  f  raud  and  surprise,  practised  upon 
a  man  in  a  weak  state  of  mind  and  body  both.  Is  the  nieie 
opinion  then  of  Mr.  Ancé,  under  thèse  circumstances,  to  be 
considered  conclusive,  as  it  was  by  the  court  below,  aud  that 
of  the  physicians,  rejected  ?  Certainly  not,  and,  in  my  opinion, 
upon  this  point,  there  is  in  the  judgnient  coniplained  of  ma- 
nifest  error.  If  from  opinion,  we  go  to  the  facts  deposed  to 
by  this  witness,  there  are  some  which  w^ere  deserving  uf 
someting  more  than  passing  notice.  I  am  dissatistied  with  the 
judgment  again,  from  the  curt  manner  in  which  it  disposes 
of  the  question  of  fact,  without  entering  into  a  detailed  state- 
ment  of  the  e\'idence,  in  case  of  great  clelicacy,  which  loudiy 
called  for  it.  1  feel  myself  constrained  to  advertto  some  impor- 
tant statements  made  by  this  witness.  And  first,  as  to  liis 
primary  interview  with  the  deceased,  he  says,"  en  arrivant 
M.  Scott,  que  je  trouvai  sur  son  lit  souffrant,  me  dit,  qu'il 
venait  d'avoir  une  scène  chez  lui  avec  sa  sœur,  et  m'ajouta. 
qu'il  me  faisait  venir  pour  le  marier  avec  la  Défenderesse,  eu 
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la  iléni(p}(>nt<lH  la  nidin  et luppcliint  sa  fi'intne."  On  tlu*  cross- 
exiuiiination,  ho  says:  "  Mr.  Scott  me  dit  i\\i"û  nui  faisait  apprlor 
pour  lo  marier  avec  la  perH()iiiie(ju'il  montrait  de  Ha  main,  etcpii 
était  M. -M. -M.  l'afpiet,  disant  c'est  ma f<Mnme,  c'est  ma  fonnne, 
répt'tant  lexpression  deux  ou  trois  fois,  il  me  parut  soutirant,  et 
il  me  parut  un  peu  exalté,  en  nteparlantd'une  scèneqiii  avait  eu 
lieu  dans  sa  maison,  ce  n'était  pas  dans  la  maison  où  il  était 
alors, maisdans  la  maison  où  étaitsa  scvin'."  "Je restai  convaincu 
d'après  ce  (|u'il  me  dit,  (ju'on  lui  avait  fait  (juel(|Ue  violence 
(Iniis  sa  nmison,  où  était  alors  sa  sanir."  The  scène,  was  the 
t'Hurt  made  hy  his  sister  and  Dr.  Jamieson,  to  induco  him  to 
reiiiain  at  home  and  not  to  venture  ont,  into  the  Deceniher 
air,  in  his  state  of  health.  It  was  a  delusion  on  his  part,  as 
stated  by  Dr.  Jamieson,  he  was  excited,  un  peu  exulté.  Then 
conies  the  movement  of  the  hand,  to  in»licate  the  person, 
instead  of  namin^'  lier,  and  the  rapidity  and  imperfect  enun- 
ciation  of  his  wishes,  the  répétition  of  ma  femme,  ma  femme, 
ail  syniptoms  of  delirium  tremens  as  stated  by  Dr.  Janiies(»n. 
Wlien  the  dispen.sation  of  man'iage  banns  is  mentioned  "  cela 
parut  contrurUr  monsieur  Scott,  (pli  désirait  en  finir,  et  il  me 
(loinanda  d'accomplir  cet  acte  le  plus  tôt  possible."  A  sane  man 
iiiust  hâve  known  that  a  marriaj^e  license  of  some  kind  was 
rei|uisite,  and  the  précipitation  manifested  is  another  indica- 
tion of  the  state  of  the  nnnd.  Le  lendemain,  le  17  (the  day 
t'ollowing  supposed  marriage),  the  witness  says:  "Je  suis  allé 
voir  monsieur  Scott,  je  ne  pus  lui  parler,  l'on  me  dit  qu'il 
avait  besoin  de  repu»,  qu'il  fi(rnimeiUait  et  que  d'api'ès  les  ins- 
tructiovs  du  médecin  on  ne  devait  pas  le  déran<jer.  Je  causai 
(|Utlques  minutes  avec  madame  Scott,  qui  m'avait  mentionné 
les  instructions  du  médecin.  Le  jeudi,  jour  de  sa  mort,  le  38 
(l('cend)re,  je  suis  allé  le  voir  de  mon  propre  mouvement,  c'était 
Vers  2  heures  et  demie  ou  3  heures  de  l'après-midi.  Je  fus  bien 
surpris  de  le  trouver  dans  un  état  aussi  alarmant  (juant  à  la 
maladie  ;  son  fils  était  sar  le  lit  à  côté  de  lui,  pour  l'aider  à 
cracher,  et  tâcher  de  le  soulever,  M.  Scott  étant  alors  dans  un 
état  de  coma."  Tiiio  cori'oborates  the  statement  of  Dr.  Jamie- 
son, instead  of  contradicting  it.  To  corne  now  to  the  précise 
tinie  of  signing  the  niarriage  contract,  and  the  entry  in  the 
it'gister,  and  to  the  atlending  ci  rcu  m  stances.  It  ivas  for  Hes- 
[n.ndentts  to  hâve  jrroved  that  there  was  then  a  lucid  interval  in 
llie  diseuse,  during  which  the  deceased  had  u  disposing  mind. 
lu  case  of  insanity,  it  is  exceedingly  difïicult  to  discover  vvith 
finy  approach  to  certainty,  an  oasis  in  the  désert  of  the  thoughts. 
Minute  and  close  observation  by  experienced  persons  might 
aid  in  the  diacovery.  Let  it  now  be  asked,  had  Mr.  Ancé  the 
iiecessary  requisites  for  the  ])erformance  of  an  opération  so 
délicate  ?  I  da  not  believe  that  he  had.  The  work  must  be 


•x^i:^ 


'WMfW, 


7iâ 


:..::^ 


2r-4 


RAPPORTS  JUDICIAIRES   REVISÉS 


one  of  time  ;  the  subtlety  of  the  disease  baffles,  for  the  most 
part,  evf^iy  attempt  to  deline  the  lirnit  between  disordored 
intellect,  and  the  sane  and  disposinsf  mind.  What  wero  the 
opportunities  aftbrded  to  Mr.  Ancé  for  the  purpose  of  this  in- 
vestigation ?  He  saw  the  deceased  only  tvvice  in  his  life  : 
about  an  hour  the  first  time  ;  as  to  the  second  "  il  pouvait 
être  quatre  heures  et  demie  ou  cinq  heures  lorst|Ue  je  suis  entré 
dans  la  maison,  et  pouvait  être  0  heures  ou  7  heures  lorscjuc 
je  repartis."  This  is  very  indemnité  at  the  best,  but  let  us  eu- 
(juire  how  the  time  was  emploj^ed.  Mr.  Ancé  is  asked  :  Avez- 
vous  eu  une  longue  conversation  avec  Scott  ?  Answer  :  "  Le 
temps  fut  employé  à  rédiger  les  actes,  et  à  pi-océder  à  lu  cé- 
rémonie, tout  le  temps  fut  em ■ployé  à  cela,  Scott  neut  j)as  d'in- 
tervalle pour  parler  cVaut^'e  chose.  Il  était  assis  sur  scm  lit,  les 
jambes  pendantes  au  dehors  de  son  lit.  Quand  je  partis  il  était 
dans  la  même  attitude,  sans  marquer  aucune  faiblesse."  In  tlie 
examination  in  chief  the  witness  had  said,  "  conversant  avec 
nous.  Q. — Est-ce  ce  jour-là  ()ue  vous  lui  avez  parlé  de  la  reli- 
gion catholique  ?  R. —  La  veille  et  ce  jour-là,  quand  il  fut 
question  de  la  nature  du  sermen':  exigé  pour  marier  protes- 
tant et  catholique;'  Q. — Quand  est-ce  qu'il  vous  a  donné  l'im- 
pression qu'il  voudrait  se  faire  catholique  ?  R. — Les  dfeux  fois, 
mais  surtout  après  la  célébration  du  nuiriage,  lorscjue  resté 
seul  avec  lui  il  m'invita  à  venir  le  voir  et  qu'on  causerait  en- 
semble. Q. — Combien  de  temps  après  cela  uvez-vous  (juitté  la 
maison  ?  R. — Cela  termina  ma  conversation  avec  lui,  lui  ino- 
mettant de  revenir  le  voirie  y^nàeinsâw,  si  mes  occupai  tom 
me  le  permettaient  ou  quelques  jours  après.  In  the  exiiniinfi- 
tion  in  chief  he  had  said  :  "  D'après  ce  qu'il  m'avait  dit  l'im- 
pression en  est  restée  (]u'il  voulait  se  faire  catholique.  Quand 
même  il  n'aurait  pas  été  nialade,  je  serais  allé  le  voir  le  lende- 
main, parce  que  je  devais  y  aller  runi  par  suite  de  lamidadif, 
mais  2>our  lui  jmrler  de  reiiffiov."  On  the  cross-examination 
he  says  to  the  question.  Q. — Quand  vous  avez  parlé  à  feu  M. 
Scott  au  sujet  de  la  religion,  vous  souvenez-vous  d'aucune 
chose  qui  parût  le  frapper  en  particulii-r  ?  et  si  aucune  de  vos 
remarques  parut  le  frapper  ?  R. — Rien  en  particulier  Q.— 
Avez-vous  expli»|ué  à  M.  Scott  la  signification  de  ce  dictuni 
:le  l'Eglise  catholique:  Horsde  l'E(flixe  point  de  ■'i(dut.  R. — Il 
ne  fut  nullement  question  de  cela  et  la  conversation  n'illapas 
jusque-là.  Q. — A-t-il  paru  avoir  aucune  in(juiétude  sur  l'état 
de  son  âme,  en  considération  de  la  vie  qu'il  avait  menée.  H.— 
Il  ne  me  donna  pas  à  compiendre  (.pie  ce  fut  le  cas.  Wlien 
asked  "  Le  contrat  de  mariage  était-il  réglé  avant  ou  ajirès 
votre  arrivée  ?  "  He  says  :  "  Je  signai  a\i  contntt  comme  témoin. 
Il  ne  s'est  pas  fait  ni  avant  ni  après,  puisque  j'ai  sipié,  le 
clerc  de   M.   Aichand)ault  l'a  écrit  en  ma  présence.  "    Q. — ^ 


'f|P 


DE   LA   PROVINCE   DE   QUÉBEC. 


205 


eut-il  en  votre  présence  quelque  discussion  sur  les  conditions 
(lu  contrat  ?  R. — Ce  fut  M.  Scott  qui  dicta  les  conditions  du 
contrat  selon  ses  volontés.  Q. — Y  avait-il  quehjU  autre  per- 
sonne qui  a  pris  part  dans  la  discussion  ?  R. — Je  iie  vis  pas 
qu'il  y  eut  discussion  pour  les  conditions  du  contrat.  M.  Scott 
exprimait  sa  volon'  '  et  le  clerc  écrivait  sous  sa  dictée.  Je  n'ai 
pas  souvenance  que  personne  ait  suggéré  des  conditions  à  M. 
Scott,  (juand  Urne  paritt  a(ji7' i-ielon  liiju^tiœ  (listrihiitive.  In 
the  exauiination  in  chief  he  had  said  :  "  Je  nie  rappelle  que  le 
notdire  Arehamhanlt  mufgéra  à  M.  Scott  de  faire  un  testa- 
incnt,  mais  M.  Scott  insista  à  ce  que  ce  fût  un  contrat  de  ma- 
riage, mais  je  ne  me  l'appelle  pas  qu'il  ait  donné  des  raisons 
pour  en  agir  ainsi.  Le  16,  le  jour  du  mariage,  je  l'ai  trouvé 
beaucoup  mieux  qu'il  n'était  la  veille.  Je  n'ai  aucunement  re- 
marqué que  M.  Scott  subissait  aucunement  des  obsessions  de 
qui  que  ce  soit  dans  cette  occasion."  If  the  testimony  of  the 
notary  Archambault,  a  witaess  on  the  part  of  Respondents  be 
true,  and  there  is  no  reason  to  disbelieve  the  important  fact 
stated  by  him,  which  n'ill  now  be  adverted  to,  Messire  Ancé's 
powers  of  observation  are  not  great,  or  his  recollection  must 
be  bad.  The  notary  says  in  his  déposition  :  "  J'ai  ouï  dire  après 
la  mort  de  M.  Scott,  que  l'on  avait  dit  qu'il  avait  le  deliriitni 
tremf'iiH,  mais  je  ne  l'ai  pas  pensé,  parce  que  pendant  les  deux 
heures  que  je  l'ai  vu,  je  l'ai  trouvé  parfaitement  bien,  si  ce  n'est 
pendant  que  j'étais  Là,  sans  me  rappeler  si  c'était  avant  ou 
après  la  céléhratian  dit  rnariat/e,  il  faisait  un  gra^id  vent  qui 
sifiluit  dans  le  contrevent,  et  M.  Scott  prêta  l'oreille  et  dit  :  "  Les 
voilà."  Une  personne,sans  me  rappeler  qui,  lui  dit  :  "  Ecoutez,  M. 
Scott  c'est  le  vent."  En  effet,  M.  Scott  prêta  l'oreille  et  dit  :  "  En 
effetje  suis  convaincu  que  c'est  le  vent."  Personne  ne  lui  a  de- 
manrlé  (|ui  il  pensait  pouvait  venir.  "  ne  me  paraissait  pas 
agité,  excepté  quand  il  a  dit  :  "  Ijes  voilà."  Je  n'ai  remarqué  rien 
autre  chose  d'étrange  dans  sa  conduite,  pendant  le  temps  que 
j'étais  là.  Je  n'ai  jamais  vu  M.  Scott  tomber  en  état  d'exciia- 
tion  après  avoir  cessé  entièrement  de  prendre  des  licjueui's 
fortes,  seulement  ce  que  j'ai  observé,  c'est  qu'après  avoir  bu,  il 
perdait  la  mémoire.  A  mor j  conclusive  proof  than  this  of  deli- 
fiiita  tremens  asdescribed  in  the  books  and  after  them  by  Dr. 
Jainieson  in  his  évidence,  at  the  very  time  of  the  supposed  mar- 
riage  and  supposed  lucid  interval,  could  not  be  desired.  Again 
tlie  fact  sworn  to  by  Mr.  Ancé  himself  :  "  Je  fus  le  dernier  à  par- 
tir, ayant  resté  après  le  départ  du  notaire  et  des  témoins  (jui 
furent  conduits  en  voiture,  M.  Scott  me  voyant  partir  seul,  me 
'lit:  Prenez-garde  à  vous, que  personne  ne  vous  attaque  en  route, 
je  lai  répondis,  quejene  craignainpas,  que  fêtais  habituéd'td- 
InKenl,  is  another  proof  of  the  feeling  of  appréhension,  anxie- 
tyand  fear,  cliaracteristic  of  this  description  of  insanity.  It 
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was  only  on  tho  18th,  after  a  sound  sleep  tliat  the  deceasod,  to 
use  Dr.  Jamieson's  words  "had  a  correct  knowledge  of  what  was 
going  on  arountl  him.  He  asked  me  what  brought  me,  or  vvliut  1 
\va8  there  for,  hâve  I  been  sick,  not  knovving  what  had  occurrerl 
before  appai'ently."  With  the  proof  of  his  ravings  previously, 
from  the  moment  of  his  departure  f rom  his  own  ïiouse  to  go  to 
the  résidence  of  Respondent  Paquet,  I  fully  concur  witliDr. 
Fisher  when  he  says:  "  He  was  not  in  my  opinion  in  a  fit  state  to 
transact  any  business,  so  much  so  that  I  consider  if  he  had  coin- 
mittecl  murder  at  the  time,  he  would  not  hâve  been  responsible 
for  it.  The  symptoms  appeared  to  be  thoae  of  a  very  V)ad  case  of 
deliriam  tremens.  Witnesses  hâve  been  examined  by  the  Res- 
pondents,  to  prove  contradictory  statements  of  opinion  made 
by  Dr.  Jamieaon.  This  testimony  I  wholly  reject.  Before  adduc- 
ing  it,  it  was  incumbent  on  Respondents,  in  common  justice,  to 
liave  asked  Dr.  Jamieson,  if  he  had  said  what  is  iniputed 
to  him,  and  to  hâve  afforded  him  an  opportunity  of 
explanation.  1  say  it  was  incumbent,  because,  the  rule 
of  évidence,  according  to  the  englisii  System,  upon  this  point 
in  my  opinion  is  the  only  rule  in  Lower  Canada,  No  authority 
from  the  french  system  can  be  had,  upon  this  matter.  The 
vivâ  voce  public  exaniination  of  witnesses,  in  open  court, 
and  their  cross-examination  were  unknown  in  our  tri- 
bunals  prior  to  the  con(]uest  ;  they  were  introduced  into 
the  country,  upon  the  change  in  the  system  of  judicature, 
which  theu  occurred.  The  old  en(juête  was  a  secret  and  pri- 
vate  examination  of  the  witnesses,  from  which  the  parties  and 
their  counsel  were  carefully  excluded,  just  as  obtains  in  the 
Court  of  Admiralty,  and  the  other  courts  regulated  by  the 
civil  law.  But,  even  under  the  old  system,  to  impeach  the  testi- 
mony of  a  witness  or  to  contradict  it,  required  spécifie  re- 
procfies,  which  hâve  not  been  made,  and  which  hâve  never,  to 
my  knowledge,  been  made  in  our  courts,  the  fact  being  that 
Avith  open  examination  and  cross-examination  they  are  not 
requirod.  But  médical  men,  in  answer  to  questions  respecting 
the  state  of  their  patient'*,  habitually  resort  to  évasions,  an(l 
their  bulletins  intelligible  among  themselves,  are  more 
calculated  to  conceal  than  to  déclare  the  real  facts  of  the  case. 
If  the  deceased  had  been  of  sound  mind,  at  the  time,  of  what 
the  witnesses  persist  in  calling  the  ceremony  of  marriage,  it  is 
singular  that  the  physician  in  attendance  upon  the  sick  man, 
and  who  was  his  regular  family  physician,  was  not  asked  to 
witness  it,  or  the  marriage  contract,  although  a  stranger  like 
Mr.  Ancé  was  called  up  contrary  to  usage,  to  witness  that 
contract.  Notwithstatuling  the  efforts  made  to  discrédit  the 
évidence  of  Dr.  Jamieson,  I  place  perfect  reliance  upon  it,  and 
consider  it  highly  creditable  to  lus  professional  attainments. 


DE   LA   PROVINCE   DE  QUÉBEC. 


207 


If  référence  now  be  had  to  the  marriage  contract,  il  will  be 
fonndto  exhibit  internai  proof  of  singularity,  quite  consistent 
with  the  condition  of  mind  of  the  deceased.  It  contains  a  dis- 
position of  an  unusual  character,  more  testanientary  than 
contractuel,  "le dit  sieur  futur  époux,  la  met  et  subroge  en 
tousses  droits,  noms,  raisons  et  actions,  toutes  fois  sur  la  per- 
ception de  Vindemnité,  que  jwarra  recevoir  lu  dite  demoiselle, 
future  épouse,  le  dit  sieur  futur  époux  ivtinie  à  la  dite  demoi- 
' mile  future  épouse,  qu'elle  en  fît  le  part  (((je  et  s'en  désaisisse  en 
pleine  propriété  a.ux  demoiselles  An  ne  et  Jane  Scott,  SiPAtrs  du, 
dit  sieur  futur  et  aussi  demoiselle  Caroline  Scott,  fille  du  dit 
mur,  futur  époux,  et  ce  iwur  chacune  un  tiers  dans  la  dite 
indemnité."  The  bride  was  to  reçoive  this  indemnity  only  to 
hiind  it  over  to  three  other  parties.  Again  the  covenant  "  quant 
à  la  généralité  des  autres  biens  meubles  et  immeubles  que  peut 
avoir  et  qu'aura  le  dit  sieur  futur  époux  à  son  décès,  ils  lui 
sortiront  nature  de  propre  à  lui,  aux  siens  et  à  ceux  de  son 
cAoc  et  ligne  "  is  strange  when  it  is  considered,  that  lus  own 
son  William  Scott  signs  the  contract  and  his  daughter  is  men- 
tioned  in  the  same  instrument.  What  was  meant  then  by  estoc 
ci  lifpie  et  aux  siens  ?  The  singularity  of  Mr.  Ancé  being  niade 
tosign  this  contract  has  already  been  noticed,  it  only  reniaina 
toadvert  to  the  circumatances  that  the  notary,  Archambault, 
contrary  to  the  provisions  of  the  statute  of  the  13  and  14 
Victoria,  cap.  39,  sections  7  and  8,  has  not  mentioned  the 
immber  of  the  instrument,  so  as  to  shew  that  it  was  executed 
in  a  continued  and  unbroken  séries,  and  k)  enable  référence 
lieing  mado  to  the  index  or  répertoire  of  the  instruments 
executed  by  him  in  his  officiai  capacity,  and  remaining  of 
record  with  him  as  a  public  nota;y,  and  that  the  Christian 
name  of  Mr.  Ancé  is  not  given  ;  cividently  the  document  was 
(h'awn  up  in  a  hurry  and  in  a  very  slovenly  way.  It  ha?i  been 
iirguedonbehalf  of  Respondents  that  this  marriage  so  called 
was  a  reasonable  act  on  the  part  of  the  deceased,  was  consistent 
with  former  acts  ofhis.when  perfectly  sane  and  in  health,and 
was  only  carrying  ont  ft)rmer  promises  ofton  repeated. 
Evidence  was  adduced  in  support  of  the  plea  "que  depuis  un 
très  grand  nombre  d'années  Scott  et  la  dite  dame  Paquet 
vivaient  maritalement  comme  mari  etfem  me  sous  la  promesse 
souvent  alors  donnée  à  cette  dernière  et  souvent  réitérée  depuis 
par  Scott,  qu'il  épouserait  légitimement  Mme  Pa(|uet.  Que  cette 
promesse  et  son  intention  de  la  mettre  à  exécution  furent 
manifestées  et  annoncées  par  lui  en  différents  temps  devant  ses 
l)arentset  ses  amis,  et  particulièuement  devant  et  à  la  connais- 
sanee  de  la  Demanderesse  en  cette  cause.  Qu'il  y  a  près  de  deux 
ans,  Scott  désirant  mettre  à  exécution  la  promesse  qu'il  avait 
faite  à  la  dite  dame,  de  l'épouser  légitimement,  du  consentement 
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de  cette  dernière  tit  demander  un  prêtre  de  la  religion  catho- 
lique romaine  pour  le  marier  légitimement  avec  la  dite  daine 
Paquet,  qu'à  cette  tin  plusieurs  amis  du  dit  feu  Scott,  se 
trouvaient  assemblés  dans  la  maison  où  vivait  dame  Paquet, 
avec  leurs  entants,  pour  être  témoin  du  dit  mariage,  que  le  dit 
feu  Scott  et  dame  Paquet,  s'y  trouvaient  en  habit  de  fête  prêts 
à  contracter  un  mariage  légitime  devant  un  prêtre  de  la 
relirjion  catholique  romaine  duewent  aiUorisé  à  cette  fin,  lors- 
que ce  dernier  crut  de  son  devoir  d'insister  auprès  de  Scott,  qui 
était  protestant,  à  ce  qu'il  promît  sous  serment,  de  laisser  élever 
ses  enfants  dans  la  religion  catholi(iue,  ce  à  quoi  se  refusa  posi- 
tivement Scott,  disant  qu'il  ne  voulait  pas  faire  tel  serment,  ((ue 
ce  n'était  pas  néanmoins  par  hostilité  contre  les  catholicpies, 
puisque  ses  enfants  avaient  été  élevés  catholiques,  mais 
qu'étant  protestant  il  ne  voulait  pas  faire  telle  promesse  qui 
n'était  pas  d'ailleurs  nécessaire  suivant  lui.  Que  Scott  répéta 
alors  plusieurs  fois  devant  le  prêtre  catholicjue  alors  présent, 
et  ses  amis  alors  présents,  que  dame  Paquet  était  sa  feunne,  et 
qu'il  était  son  mari  manifestant  toute  sa  volonté  de  la  regarder 
et  de  la  tenir  pour  sa  femme  et  légitime  épouse,  la  traitant 
avec  tous  les  ëfiard.s  dus  à  une  épouse."  Not  to  notice  the  proof 
by  Rrspondents  themselves,  that  the  connection  betvveen  thèse 
parties  was  a  public  scandai,  and  the  Respondent  Pa([Uet  was 
notoriously  a  kept  mistress  or  concubine,  living  not  niavituk- 
nient,  but  apart  from  Scott,  lier  keeper,  this  plea  in  point  of 
law  is  insufficiant,  upon  the  very  face  of  it.  It  has  not  been 
demurred  to,  it  is  true,  but  must  be  rejected  as  the  law  lias 
expressly  prohibited  ail  proof  of  it.  The  ordinance  of  the  kin<i;s 
of  France,  which  I  began  by  citing,  and  the  authority  of  Danty 
are  positive  on  the  point.  Under  the  ohl  law  of  France,  wliicli 
weare  bound  to  foUow,  it  was  the  duty  of  the  Judgi?  ex  opicio 
to  reject  paroi  testimony,  although  not  objected  tu  by  the 
parties.and  to  carry  out  the  prohibition  oi'dained  by  the  Légis- 
lature. That  portion  of  the  plea  aiso  which  Uientions  the  oath  as 
a  condition  must  be  rejected,  as  sucli  an  oath  is  manifestly 
unlawful  upon  the  very  face  of  it,  and  pricst  or  ministers  of 
religion  hâve  no  autliority  in  Lovver  Canada  to  administer  oaths 
to  layman,  yet  as  the  proof  adduced  by  the  Res|»ondents  on 
this  head  serves  more  fuUy  to  explain  their  légal  pretensions 
as  to  the  foi-mation  of  the  marriage  tie  between  protestant  and 
roman  catholic,  I  cannotsutï'er  it  topass  by  unnoticed.  It  will  lie 
remeinbcïred  that  Scott  died  in  DecemV)er,  1(S51 ,  and  is  supposée! 
to  hâve  contracted  matrimony  two  days  before  lus  deatli,  tiie 
transaction  which  is  relied  upon  in  support  of  the  Respondeiit's 
claims  dates  so  far  back  as  to  July,  1845,  or  upwards  ol'  si.K 
years  before,  the  chief  witness  who  speaks  to  it  is  le  révérond 
père   Félix  Martin,  supérieur   du  collège  Ste-Marie,  résidant 


J  T 


DE  LA  PUOVINCE  DE  QT'I^;iîEr 


209 


à  Montival,  lie  sîus  :  "  Dans  It*  cours  de  juillet  lcS45,  en  autant 
i|Uc  je  puis  me  rappeler,  u\e  trouvant  à  St  Kustache,  le  curé 
(le  St-Kustaclie  nie  dit  ([Ul'  Scott  voulait  se  i. varier  avec  Dame 
l';ii|Uet,  et  (|Ue  tout  était  préparé,  et  il  me  donna  ses  {xaivoirs 
])()ur  k'  marier  me  disant  (pie  Scott  désirait  que  ce  fût  moi  (jui 
fit  ce  maria<ife.  Une  ou  deux  des 'personnes  qui  devaient  être  té- 
moins vinrent  me  trouver  ])oui'  convenir  de  l'heure  (jui  fut  fixée 
vcis  neuf  heui-es  du  soir.  A  cette  heure  ils  vinrent  me  prendre, 
et  nous  nous  rendîmes  à  la  maison  (pie  l'on  me  dit  être  celle  d(! 
Diiine  Paquet.  Je  trouvai  dans  le  salon  trois  ou  (piatre  per- 
sonnes \einies  connue  témoins,  me  dit-on.  Une  petite  table  cou- 
verte d'un  tapis  avec  deux  chandeliers  alhunés  était  au  fond  du 
Sillon.  Il  y  avait  papier,  ])lumes  et  encre,  et  je  crois  une  bihle  ■ 
et  ])as  auti'e  chose.  M.  Féré,  Scott  et  Dame  Paipiet  étaient  en 
iiîdiits  de  visite,  et  ])lus  proj)renient  *\ne  de  coutume.  Les  enfants 
étaient  dans  une  chambre  voisine,  et  si;  laissaient  voir  par 
lii  porte  (pi'ils  enti'ouvraient.  Je  lui  dis  tout  d'abord,  (pi 'avant 
lie  procéder  au  mai-iai;'e,  il  devait  promettre,  sous  sei-ment, 
irelev(!r  ou  faire  élevei"  s(ïs  enfants dcns  la  religion  (•atlioli(|ue, 
•  t  cette  proposition  changea  tout  d  un  coup  la  réception  (pie 
m'avait  faite  Scott,  (st  il  protesta  (pi'il  ne  ferait  jamais  ce  ser- 
ment, mais  (pi'il  était  si  peu  opposé  à  c(;  (pie  les  enfants  fussent 
('•levés  dîuis  la  ivligion  catholi<|Ue,  (ju'ils  l'étaient  déjà.  Scott 
s'exalta  lieaucoup,  j^arla  beaucoup  et  dit  :  "  Au  l'este,  je  n'ai 
|):is  besoin  de  tout  cela,  tu  es  ma  femnie,  je  t'ai  choisie  pour  ma 
i't'ie.nu!,  "  ré])étant  l'expression  plusieurs  fois,  et  ce,  en  s'adres- 
saiit  à  Dame  Pa^iuet.  Il  lui  demanda  encore:  "  \'eux-tu  que  je 
sois  ton  mari  ",  ce  (pi'il  répéta  aussi.  Dans  le  moment  personne 
lie  lui  adressa  la  parole,  et  moi-même  je  ne  lui  dis  rien,  et  il 
allait  et  venait  ilans  la  chambre  comme  un  homme  (pii  est 
Mcssi'  vt  aussi  exalté,  mais  quand  j'arrivai  il  n'était  point  ('x- 
alti'  ou  irrité.  Madame  Fa(|Uet  était  au  fond  dt;  la  salle  debout 
pi'iiiiant  toute  cf'tte  seèn(!,  et  ])araissait  connue  interdite  et  dé- 
ciiiieertée,  et  ([Uoi(|Ue  Scott  ait  été  jusqu'à  elle  pour  obtenir  une 
réponse  à  ses  (piestions, //'  n'en  ((.i  pitx  l'ntonil n.  Ne  ])Ouvant 
pas  procéder  licitement  au  mariage  sans  que  Scott  vint  à  se 
iviidre  à  l'exigence  dont  j'ai  parlé,  je  me  retirai  en  niexeusant. 
Si  ce  n'avait  été  cette  (>xigence  là,  Scott  était  d(''eid4'i  à  se  ma- 
rier avec  Dame  Pa(juet  et  j'avais  le  droit,  et  j'aurais  procédé 
au  mariage  si  elle  avait  exprimé  verlialement  son  cons(;nte- 
meiit  devant  les  témoins.  J'avais  vu  plusieurs  fois  avant  cette 
séance,  Dam(.'  Paipiet,  et  elle  m'avait  manifestésa  V(jIonté  et  son 
ilt'sir  ardent  de  se  marier  avec  Scott,  et  je  ne  puisattribuei-  son 
silence  dans  l'occasion  [)résente  (pi 'à  sa  timidité,  car  elle  n'a 
pas  parlé  du  tout.  Cette  timidité,  ne  provenait,  à  mes  yeux, 
ipic  de  l'état  d'exaltati(.)n  avec  le(|Uel  Scott  lui  parlait.  Une  ou 
'ieux  heures  ajirès  mou  retour,  un  ou  deux  témoins  vinrent  me 
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trouver,  me  disant  (|ue  les  partiew  étaient  onjorc  en  [>ré,s(.'Uor, 
et  me  (lemandant  s'il  n'était  pas  possible  de  moditicr  (luelqiu! 
chose  dans  l'exigence  sus-mentionnée,  et  je  répondis  cpie  ma 
ligne  de  conduite  m'avait  été  tracée,  et  (pie  ce  changement  ne 
dépendait  p:'.s  de  moi,  et  ils  se  retirèrent.  Ces  mêmes  personnes 
me  répétèrent  que  Scott  consentirait  à  tout,  si  o!i  retirait  cette 
ccmdition.  Je  lis  que,  si  Madame  Parpiet  avait  donné  son  con- 
sentement, et  'pie  je  l'eusse  entendue  le  donner,  j'avais  le  droit 
de  faire  l'acle  de  mariage,  et  l'on  aurait  pu  m'y  forcer,  avant 
même  que  Scott  eût  consenti  à  la  condition  demandée,  et  dans 
ce  cas  le  mariage  aurait  été  valide  et  licite.  Lorscpie  Scott  m'a 
refusé  la  promesse  demandée,  le  mariage  eût  été  valide  mais 
non  licite  de  ma  part."  On  his  crossexamination,  when  askcd  : 
"Vous  fallait-il  une  dispense  pour  marier  Scott,  lorscjue  vous  lui 
avez  rendu  la  seconde  visite  ?  Tlie  answer  is:  Cette  dispense  était 
Vajfaive  du  curé  et  non  la  mlonieje  n'ai  j7(/,,s  vu  de  dispense, 
après  ma  (juestion  par  rapport  au  serment  demandé  "  Scott 
j)araissait  exalté  et  très  contrarié."  He  also  says  :  "  Je  n'ai  vu 
Scott  que  deux  fois,  c'est  par  le  curé  que  j'ai  su  (}ue  Scott  vou- 
lait que  je  le  mariasse,  mais  j)otir  lui-vieine,  il  ne  m'a  juiuais 
personnellement  requis."  This  transaction  is  also  sworn  to  by 
Grégoire  Féré,one  ot*  Respondents'witnesseswho  thus  described 
it  :  "  Dans  l'année  1845,  dans  le  mois  de  juillet,  je  crois,  à  la  suite 
d'une  retraite  ou  de  quelque  autre  cérémonie  religieuse,  Sc<jtt  nie 
fit  demander  de  me  rendre  chez  lui.  J'y  suis  allé,  j'ai  vu  là  Scott, 
Madame  Scott  (Dame  Paquet),  et  quelques  témoins  qui  s'étaient 
renduslà,je  trouvai  aussides  préparatifs  qui  indiquaient  uneoé- 
monie.  Eu  arrivant  Scott  me  dit  :  "Je  suis  pour  me  marier,  et  jo 
veuxvous  avoircomme  mon  témoin  en  votre  qualité  d'un  de  mes 
meilleurs  amis.  Il  y  avait  là  une  table  couverte  d'un  tapis  et  des 
chandeliers  d'argent.  M.  Scott  me  montra  aussi  une  bouteille  de 
Champagne  en  disant:  'Quandle  mariage  sera  célébré,nous pren- 
drons le  Champagne,  pas  avant."  Le  père  Martin,  jé.sui te,  qui  de- 
vait faire  le  mariage  ayant  tardé  un  peu,  ([Uelqu'un  alla  le  cher- 
cher. Le  })ère  Martin  est  arrivé  et  s'est  assis  ])rès  de  la  table. 
Scott  a  pris  ])ame  Pa(|uet  par  la  main,  et  s'est  approché  du 
père  Mai'tin.  Le  père  Martin  lui  dit  alors  qu'il  y  avait  quel- 
ques obligations  relativement  à  son  mariage  qu'il  était  de  SdU 
de\oir  de  lui  communiquer.  Là-dessus,  le  père  Martin  lui  dit, 
du'avantde  procéder  au  mariage,  il  fallait  qu'il  s'obligeât  par 
t.erment  à  laisser  élever  ses  enfants  dans  la  religion  catholique. 
Scott,  qui  comprenait  qu'on  voulait  l'obliger  à  élever  ses  eu- 
•  vnts  catholiquement,se  chocjua,  et  dit  :  "  J'ai  toujours  été  assez 
libéral,  et  laissé  faire  mes  enfants  en  matière  de  religion 
comme  ils  voulaient  Moi,  dit-il,  je  suis  né  protestant,  je  ne 
veux  pas  qu'on  m'oblige  d'élever  nus  enfants  dans  une  autre 
religion,  et  ajouta  qu'il  ne  voulait  pas  prêter  un  serment  qui 
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lui  en  faisait  une  obligation."  Le  père  Martin  répondit  quil  \io 
pouvait  pas  procéder  au  mariage  sans  qu'il  vînt  à  prêter  ce  ser- 
ment, hit,  en  se  levant,  Scott  là-dessus  dit  :  "  Tout  cela  est  nia- 
tirrede  forme,  et  tenant  par  la  main  Dame  Paquet,  il  ajouta 
(HÙOle  était  devant  Dieu  et  devant  les  honnnes  .sa  légitime 
épju.se,  et  (pi'il  la  prenait  pour  telle."  Le  père  Martin,  entendant 
ci'lii,  a  pris  avec  précipitation  .son  chapeau  et  son  papier  et  s'en 
est  allé.  Un  des  témoins  est  allé  après  lui,  et  il  a  persisté  à  s'en 
iillfi-.  Je  suis  resté  avec  quehjues  autres  personnes  chez  Scott  et 
nous  avons  l>u  le  chami)agne.  D'aprè'^  tout  ce  que  j'ai  vu  là  eL 
entendu,  il  est  évidtîiit  que,  dès  ce  temps-là,  Scott  voulait 
lijen  sincèrement  faire  célébrer  son  mariage  par  le  nère 
Martin,  et  si  cette  célébration  n'a  pas  eu  lieu,  c'est  dû' 
uni([uement  à  la  promesse  sous  serment  qu'on  voulait  exi- 
ger de  lui  connue  je  viens  de  le  dire.  Scott  me  dit  en  parti- 
t'ulier  et  personnellement.  "  Puisqu'il  y  a  tant  de  difficultés, 
mon  ami,  dans  votre  religion,  je  me  ferai  marier  par  un 
ministre  protestant."  Prochainement,  j'irai  à  Montréal  ciier- 
elier  mes  dispenses  chez  M.  Ross,  pour  me  faire  marier  par  un 
miuist)'e  protestant."  Depuis  ce  (pii  s'était  passé  avec  le  père 
Martin,  Scott  m'a  parlé  plusieurs  fois  de  sa  détermination  de 
faiie  célébrer  son  mariage,  et  je  comprenais  que  c'était  pai' 
un  ministre  protestant.  Le  père  Martin  était  venu  à  St-Eus- 
tac'he,  soit  à  l'occasion  d'une  retraite  ou  à  r:)Ccasion  d'une  béné- 
•  liction  de  cloche."  The  preeipitate  departure  of  the  père  Mar- 
tin, up(m  thia  occasion,  is  susceptible  of  explanation,  althougli 
he  was  neither  the  curé  nor  the  vicaire  of  the  parish,  and  al 
tliough  he  had  uo  dixpenm  or  authority  from  the  Bishop,  he 
was  ready  to  be  a  witness,  témoin  au  conseiitement  de  ma- 
riage, provided  only  that  it  were  après  avoir  obtenu  de  la  par- 
tie protestante,  ce  ([ui  est  exigé  par  la  coui'  de  Rome  en  pa- 
reille circonstance.  The  flistinctions  made  by  the  père  Mar- 
tin, si  Mme  Paquet  avait  donné  non  consentement  et  que  je 
l'i'Hsse  enteiulnie  r/ou/it'/',  j'avais  le  droit  de  faire  l'acte  de  ma- 
l'iugi,  et  l'on  aurait  pu  m'y  forcer,  avant  rifhne  que  Scott  ei1t 
citamntià  la  condition  demandée,  et  dans  ce  cas  le  mariage 
iiaridt  été  et  valide  et  licite.  Lorsque  Scott  m'a  refusé  la  ])ro- 
uiesse  demandée,  le  mariage  eût  été  valide  mais  non  licite  de 
ma  part,  are  (juite  intelligible  upon  référence  to  the  articles 
(jdiiiine  (mariage  à  la),  and  Clandestin,  in  the  Dictionnaire 
lit'  dvdit  canonique  of  Durand  de  Maillane.  The  ultramon- 
tane  doctrine  so  totally  opposed  tothe  libertés  de  V Eglise  ijalli- 
'■iivc,  and  so  contrary  to  the  ordinances  of  the  kings  of 
France,  which  are  law  in  Lovver  Canada,  afïbrds  the  key  to 
thèse  subtle  distinctions,  and  explainsvthe  pretensions  of  the 
Respondents,  loco.  cit.,  vo  ('landestin,  p.  522:  'Ceux  qui 
ci-oient  (jue  le  curé  n'est  pas  le   ministre  de  ce  sacremcjit 


212 


IIAPPOKTS   .lUDICIAIllES    REVISKS 


i^ 


T 


«lisent  (lu'il  n'est  ptiH  néccssain;  (pi'il  y  consente  :  il  sufHt,  seldn 
ses  iUiteurs,  (juc  le  rndvhu/t'  soif  cimii'ddé  en  sd  pri'sciirc,  ri 
tpi'il  Ktic/ic  ou  coniuiisse  l'intention  des  juirtics.  Kn  rimsi'- 
tjllU'iK'C  CCS  iiiciiics  (iiiteiiyi'S  Honth'n  lH")if  (fuc  si  dcn.r  pcrsou  ms 
snrprcndicnt  un  curé,  et  contractaient  ni.n  rioi/c  dcruiit  lu  i  <ii 
^n-ése'nce  de  deux  on  trois  timoins,  'eur  mariage  serait  valide, 
parce  ((u'il  aurait  été  contracté  en  présence  du  curé,  nindu 
Piit'ocliiis  fii.erit  (idlidtittis,  F(i(/nnn  inqvod  n<il)is.  ilcrliinil. 
dcsjton.  Cette  dernière  condition  nest  pas  nécessaire  suis.uit 
('orraduH,  De despon.,  lib.  7,  cap.  7,  No  'Mi,  Navarre,  Sylvinset 
Barbosa,  l)c  ojfi.c.  et  potcst.  Pdrochi.,  cap.  21,  No  50,  Povochus 
dit.'  V<d  ide  (issisfit  ni((t'ri'nionio,cti(i msi  ad  nliiini  fincm  r<i- 
c(das,vel  cusii'prtVHens  ;  licet  cl  dehcnt is,  iWt  toujours  le  nièiiie 
auteur,  dumimodo  tanien  inteUi(/at  consew^mn  eontruhcntin m 
licet  etiaui  rcnvenset  dolose  adductas,  ndide  assistit  ;  ditm- 
modo  j) rot )e  intell i(i>d  et  tiudiat  coidrahentin m  verlni,  iiiM 
clondeiis  aures  d.fecfdtuH  esset  von  inteilujere,  qntunris 
ipse  nidla  vertjd  ^?r(>/e7'a<.  Conciado,  i(jitar,  pra'sentidm  l'u- 
rochi  in  'inidrinionHnneceMsariam  non  tontiini  corporeo m  snl 
eliam  inorolein  reqniri,  cvm  intclli<ientiu  et  <idrerlcnl idacfi'ix, 
("est  la.  doctrine  en  p'-néral  des  ultraniontains  :  elle  est  uiii- 
t'ovnie  parmi  eux  à  peu  de  chose  près:  ipielcjnes  docteurs  fran- 
(;ais  Tout  soutenue,  et  voici  une  consultation  de  Sorbonne,  <lon- 
'née  à  l'occasion  d'un  mariage  à  la  Goniinc',  c'est-à-dire,  t'ait  en 
])résence  <lu  curé  et  malgré  lui.  (Voyez  Gamine.)"  Le  mariage 
dont  il  est  parlé  dans  le  mémoire  ci-joint  a  été  illicitement  cini- 
tracté,  et  ceux  (pli  ont  concouru  à  ce  contnit  connue  l'ayant 
conseillé  et  y  ayant  assisté  en  qualité  de'témoins,  sont  très  pu- 
nissables :  il  y  a  des  diocèses  où  ils  auraient  encouru  l'excom- 
munication ipso  facto,  nuiis  il  est  valide  et  indis.soluble,  selon 
le  siMitiment  connnun  des  théologiens  qui  s(;  divisent  sur  la 
question:  si  un  tel  mariage  est  sacrement,  un  grand  nomlav 
étant  pour  l'athrmative,  parce  (pie,  selon  eux,  les  contractants 
sont  les  ministres  du  sacrement,  et  les  autres  ])our  la  nt^ative, 
voulant  que  le  ju'étre  seul  soit  le  ministre  de  ce  sacrement: 
mais  les  uns  et  les  autres  se  réunis.sent,  et  disent  d'une  com- 
mune voix,  (]u'un  tel  mariage  est  un  vrai  contrat  indis.solubK' 
de  sa  nature,  parce  que  rien  ne  manque  de  ce  ipii  est  néces- 
saire et  essentiel  à  lui  véritable  contrat  ;  les  contractants  sont 
personnes  légitimes  et  habiles  à  contracter;  ils  ont  (hmné  leui' 
consentement  nnituel  librement  et  sans  être  forcées:  la  solen- 
nité re(piise  par  le  c(jneile  de  Trente  sous  peine  de  nullité  a  été 
observée,  le  contrat  s'est  passé  en  présence  de  deux  témoins, 
et  d'un  prêtre  commis  par  le  propre  curé  ;  les  uns  et  les  autres 
ont  su  ce  qui  se  passait  en  leur  présence  ;  il  n'y  a  rien  contre  la 
raison  dans  ce  mariage  par  rapport  à  l'effet  du  contrat,  mais  seu- 
lement par  rapport  aux  formalités  prescrites  et  non  observées 
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et  soulcMiiont  accidentcllt's  ;  ce  (jui  fait  que  l'nctiou  est  criini- 
iiclle,  telle  (jue  serait  celle  d'une  per.soune  qui,  hors  1»'  cas  de  né- 
cessité, baptiserait  sans  observer  1(;h  cérémonies  de  l'Eglise; 
mais  ou  ne  pcau'i'ait  jas  cc)neluri;  de  là,  (jue  le  baptéuie  et  le  nia- 
riaji;»' lUî  seraient  pas  valablement  administrés:  c'est  pouripioi 
l'dtHcial  ne  doit  pas  prononcer  dans  cette  cause  (pie  le  mariage 
tst  nul,  et  (pi'il  est  permis  aux  parties  de  contracter  avec  d'au- 
trrs.  si  bon  lein-  semble,  mais  seuleuH-nt  ipi'elles  se  présenteront 
(levant  leur  curé.  |)()ur  l'ecevoir  la  bénédiction  nu]itiale.  c  est 
ainsi  (pie  le  parlement  de  l*aris  a  jiigé  en  cas  pai'eil.  Délibéiv 
eiiSorbonne,  le -S  janvier  1712,  Haltert,  De  Pi-ecelles.  (.'eux  !;ui 
croient  (pie  le  prêtre  est  le  ministre  du  tocrcniciil,  sont  d'un  sen- 
timent contraire,  ils  estiment  (pie  les  mariages  sans  la  bén(''(lic- 
tion  du  prêtre  sont  absolument  nuls,  et  l'on  veri'a  ci-dessous  (pie 
les  parlements  suivent  cotte  règle,  ('ependant,  (piant  au  /or  de 
la  conscience,  l'Kglise  ne  s'est  pas  «Micore  exj)li(piée  sur  la  vali- 
dité de  ces  mariages  ;  et  dans  le  pays  où  l'on  suit  le  concile  de 
Tiente,  ces  mariages  ne  sont  pas  cassés  (pi()i(pi(^  ceux  (pli  les 
contractent  y  soient  ptairsuivis  comme  infractaires  de  la  |)olice 
cccl<''siasti(pie  :  on  les  oblige  de  se  présenter  de  iHaiveau  à  hmr 
curé  ou  à  l'Ordinaire,  pour  en  recevoir  la  bénéiliction  iniptiale 
dans  toutes  les  formes  prescrites  j)ar  le  Rituel.  "  It  is  évident 
tliat  since  I77(),  wdien  the  above  was  writteii.  the  Church  of 
Home  lias  explained  lierself  upon  tlie  validity  of  such  mar- 
riages,  but  whatever  may  be  tliat  explanation,  it  is  not  lavv 
liere,  and  thU  (tttempt  fa  iiifrodacc  if  iiiust  hc.  put  down  hj/ 
<inr  rdurfK.  Rospondents  hâve  contended  that  the  procee- 
(ling  before  Mr.  Ancé  was  the  com[)lement  of  that  before 
tlie  j)ère  Martin,  and  is  proof  that  the  deceased  had  a  dispo- 
sing  niind  and  was  sane  on  the  Kith  J)ecember,  1851,  when 
tlie  entry  in  the  registei'  was  made.  Mr.  Ancé  states  that  he 
i^ave  explanations  to  Scott  about  theoath  re(piired  of  him  .so 
as  to  reniove  the  objections  offered  to  tlu!  p('re  Martin.  '^Fhese 
cxjilanations  are  to  be  found  in  his  tt^stimony,  for  my  pai't  I 
iiinst  say  that  1  tind  neither  distinction  nor  différence  in 
tliem,  and  no  pnjof  of  sanity  in  adopting  tliem.  TIk^  mother 
had  not  only  herself  freely  foUowed  lier  religions  faith  during 
twcnty  years,  but  had  brought  lier  children  freely  in  the 
saine  faith,  except  the  daughter  who  was  removed  from  lier 
altogether  and  educated  by  lier  aiint,  the  Apjiellant.  The  pro- 
ceeding  in  l!S4ô,  sfivours  much  of  drunken  excitement,  and  is 
SI)  to  ])e  explained,  otherwise  it  is  ditîicult  to  und(>rstand  how 
a  reasonable  man  could  expect  to  be  validly  married  witlnnit 
hanns  or  license  from  any  authority  civil  or  ecclesiastical  by 
a  stranger  to  the  parish,  From  the  évidence  of  Féré,  Scott  had 
dniiiits  of  the  Hdelity  of  Resi)ondent,  and  the  testiniony  of 
l'Allen  (iamltle  contirms  the  existenct;  of  thèse  doubts.  If  he  had 
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intonded  soiiously  to  uuirry  lier,  as  hc  hinisclf  said  to  Mr. 
Fvv6,  ail  lie  luuJ  to  «lo  was  to  apply  to  Mi'.  Kohh  l'or  a  lici'iicc 
t'roin  tlie  ^overnor  gênerai  lioldiii^^  tlio  scal  of  tlic  l'rcrof,^- 
tive  Court  of  Canù'rhui-y,  and  to  bc  niari-iod  hy  liis  own 
prcHbyterian  ministor.  So  t'ar  IVom  doin^  tliis  lu-  coiitinuiMl  t() 
livo  in  eoneu1)ina^(;  with  tlio  Kcspondcnt,  sho  rcsidin^r  in  onc 
liouHeand  lie  in  tlu'  otlier  for  mort;  thaii  six  ycars,  aftci-  tlir 
transaction  witli  the  père  Maitin.  No  dou'  t  tliat  if  lie  liad 
availed  hinisi'lf  of  tlie  law  of  Lowcr  Canari  a  to  k'^itiniisc!  liis 
cliildren  prr  Kiihsctfneiis  ihdt riuionlnm,  iun\  aliandonin^f  liis 
illicit  and  scaïidalous  intorcoursc  with  tlic  Kesporulcnt,  IimiI 
niade  lier  liis  law  fui  wife,  he  would  hâve  doTie  an  act  to  bc 
applauded.  But  whether  froni  false  shanie,  or  front  re^nird  to 
lus  sisters  who  had  kept  bis  bouse  for  bini  and  edueated  liis 
dau^bter  as  an  ille^'itiniate  ebild,  true  it  is  tbat  lie  persiste(l 
in  keepin^'  tbese  cliildren  and  tbeir  nK)tl!('r  in  a  state  of  liuiiii- 
liation  anddependence.  He  nii^dit  bave  relieved  tbeni  frointlieir 
condition  at  any  tiine,  but  lie  would  not  do  so  durin"^-  tweiitv 
yearsimder  the  cireunistances,  tlien  can  bis  proceedin^-  beforc 
Mr.  Ancé  be  received  as  ali'ordin<j  ])roof  of  sanity,  and  of  adis- 
posin^  niind  ?  Icannot  believe  tbat  itdoes;  on  the  contraiy, 
I  attribute  it  to  the  intej'estetl  jiractices  of  tbose  who 
surrounded  bim  in  bis  last  moments  wben  laborin^  inider 
delirium,  and  when  ready  to  si^n  orders  to  any  aniount  to  bc 
relieved  from  the  imaginary  'cons|)irators  who  possessi'd  liis 
disturbed  brain.  The  learned  judge  who  delivei'cd  tlic 
Jud^ment  of  the  court  below,  omitted  ail  notice  of  the  allct;;!- 
tions  in  the  Appellant's  déclaration  tbat  the  "  said  jiretended 
marriage  was  secret- and  clandestine,"  and  very  rapidly  ami 
summarily  disposed  of  anotber  allégation,  viz.,  tbat  tliis 
marriage  was null,  as  taking  place  in  extremis  or  à  l'extréiiiité 
de  la  vie.  In  my  view  of  the  case,  each  of  thèse  points  ret|uii('s 
attentive  considération.  Tobegin  with  the  allégations  of  clan- 
destinité, at  the  24th  session  of  the  Council  of  Trente,  held  on 
lltb  November,  15G8,  it  was  ordained  :  "  Qui  aliter  (jtKiin 
prœseiite  Parochovel  (dio  sacirdotc  de  ipsiasParoc/ti  sea  (hxli- 
narii  licentiâ,  et  duohus  vel  tribus  testibus  i)iatrvihoniinn 
contrahere  attentabuiit  eos  S.  Synodus  ad  sie  coidrahendum 
watrimoniuni  omnino  ivliabiles  reddit  ethujusviadi  contrar- 
tas  irritas  et  nulles  esse  decernit.'"  Upon  tins  Pothier,  i>('  Vau- 
trât de  mariage,  part  4,  chap.  1,  sect.  3, art.  1,  parag.  4,  n'.'UN, 
says  :  "  Observez  que  quoique  la  forme  prescrite  par  le  concile 
pour  les  mariages  soit  très  sage  et  qu'elle  ait  été  en  conséc|ueii{'<' 
adoptée  et  confirmée  par  les  ordonnances  de  nos  rois,  né.iii- 
moins  le  concile  excédait  son  pouvoir  en  déclarant  nuls,  ou  di- 
sa  seule  autorité,  les  contrats  de  mariage  où  elle  n'aurait  pas  été 
oliscrvé.^;    c:ir  les   mariages,   en    tant  que    contrats,  appni- 


|)F,    LA    l'ROVINf'K    DK   (VlI^lHKC. 


2  If) 


ticiiin'iit  coimnc  tous  les  miti'cs  contrats  à  l'ordi'o  politi(|no  rt 
ils  sont  par  cf)nH(''(|iii'iit  «If  la  coinpf'tt'nccMh"  la  puissance  s^icu- 
lirrc  et  non  do  celle  du  concile,  à  (pli  il  n'appartenait  ]m.s  de  sta- 
tii'i'  sui'  leur  \alidité  ou  leui'  invalidité."  Potliier',  n"  .'149  :  "  Le 
cuncilede  Trente  ne  put  être  l'ceu  en  Krance,  rnal^^ré  les  efl'orts 
(|Ue  firent  la  cour  <le  H(»mu!  et  le  clergé  pour  l'y  faire  recevoir. 
Tons  les  catholiques  roconnaissent,  et  ont  depuis  toujours  re- 
connu, (pie  le.s  dt'cisions  de  ce  concile  sur  le  dot^me  .sont  la  foi 
(le  l'Kfflise  :  nuiis  ialleintc.  (jit'il  donne,  dans  ses  (lé(n'ets  de 
(Hs('ij)luie  (III  droit  de.  la  pu  iHsaure  ,sé(;nlière  et  à  iiok  maxiinet* 
.sur  un  ti'ès  ^rand  iioudire  de  points,  fut  et  f*era  toujours  un 
(ili-iliicle  I nniu'iiioiildhlf  i)  sii  irccplion  davs  rr  royiinuu'.  L(- 
(If'cret  du  concile  ne  j)ouvant  pas  renH''(Her  au.x  abus  des  nia- 
riufjes  clandestins  en  Fiance,  où  ce  concile  n'('tait  pas  rcH;u,  et 
où  ses  (l(''crets  ne  ])ouvaient  ])ar  cons('(]uent  avoir  aucune  au- 
toiit('',  le  roi  Henri  lif,  ju<fea  à  ])roi)os  t/'/y  reniédicv  lui- même, 
<ii/nid  dans  lui-nrhue  autant  do  pouvoir  pour  cet  effet,  qii'en 
Il  fuit  le  concile,  coninie  nous  l'avons  établi  dans  la  proniière 
})îirtie  do  ce  traité.  C'est  ce  cpi'il  fit  par  son  Ordonnance,  rendue 
\i\\\  Etats  de  Blol.-.,  article  40,  où  il  est  dit  :  "  Avons  ordonné 
"  (pie  nos  sujets  no  pourront  vidahlenient  contracter  n)ariago 
"  sans  proclamations  [U'écédentos  ;  après  le.squels  ban.s,  seront 
"  épousés  publi(juonient  ;  et  pour  ténioi^nor  de  la  forme  y  as- 
"  sistoront  (piatre  témoins  dignes  de  foi,  dont  sera  fait 
"  registre,  etc."  Et  par  l'article  44,  il  est  défendu  à  tou.s 
notaires,  sous  peine  de  punition  corporelle,  de  recevoir 
iiiicunes  jrromeNsies  de  mariinje  par  jmroles  de  présent.  Par 
r(''(lit  de  Henri  IV,  du  mois  de  décembre  1000,  le  roi  veut 
(jue  les  causes  concernant  les  mariages,  appartiennent  à  la 
connaissance  des  juges  d'église  à  la  charge  cpi'ils  sont  tonus 
(le  garder  les  Ordonnances,  môme  celles  de  Blois  en  l'article  40  ; 
et  suivant  icelles  déclare  les  mai'iages  qui  n'auront  été  faits  et 
ci'li'.hrés  en  l'éi/lise,  et  avec  la  forme  et  solennité  requises  par 
Ir  dit  article,  nuls  et  non  valablement  contractés,  comme  peine 
Indictée  par  les  conciles.  La  déclaration  du  roi  Louis  XllI, 
(le  KioO;  article  1,  ordonne  (jue  l'article  40  de  l'Ordonnance 
(le  Blois  soit  exactement  gardé,  et  en  l'interprétant,  qu'à  la 
célébration  d'icolui  assisteront  quatre  témoins  avec  le  curé,  qui 
recevra  le  consentement  des  parties,  et  les  conjoindra  en 
iiiariage  suivaiU  la  forme  prati(juéo  en  l'Eglise.  Fait  défense 
à  tous  2>v.'tres  de  célébrer  aucun  inariaije  qu'entre  leurs  pa- 
roissiens, sans  la  permission  par  écrit  du  curé  ou  de  l'é- 
V'que.  Il  ne  suffirait  donc  pas  pour  la  validité  du  mariage,  que 
les  parties  allassent  trouver  a  l'église  leur  curé,  et  qu'ils  lui 
d l'élu ras.^ent  qu'ils  se  prennent  pour  mari  et  femme  :  il  faut 
que  le  imré  célèbre  le  'niuria</e.  C'est  pourquoi  \mv  arrêt  de 
1(>70,  rapporté  par  d'Héricourt,  part.  3,  chap.  5,  art.  l,n^  27, 
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un    !n)n'iii;if('    dont    Ii'h    pai'tifs    sV'tnit'iit    fuit,    ilaiis   IV'ulisr, 
doiiiu'i'  iit'tc   ]>iir  un    iiotiiiiT,  H\ir   le    i-cTus   t'ait    par  un  cuii' 
(le  le  c«'l»'0)r('r,  fut  dt-claiv   nid   et  t-n   conscMincnce,   par  anôt 
du    10   mai    171*1,  un   cid'aut    li»''   di'   et-   niaiianc    l'ut  dcclaïc 
liatai'd."  "  Fol- tlif  validitv  (if  niarriam'    savs  l'otliicr,  n''  :{.')4, 
"il   faut  non  scidcnicnt  (|u'il   ait  (''t<''  cclélnr  iii  Jncv  d' Ktiilsr, 
niius  riicni'i'  <liii'   If  in't'f  rr  (fit  1    /'((    réh'hri'   dit  éti'  ritm  /X'h  ni. 
At  n      .'^55,  lie    says  :    "  I^c  pivtif  coniprtt'ut  pour  la  ccltMira- 
tion  des  niaria^'t's,  est  If  fiin^  </i's  ixi rt'wK."    At   n*-'   8()l,  "  la 
pt'iiir   des   ])artifs   (pli  ont   l'ait  c/'h'bi'cr  leur  niaria^r  par  un 
prôtre  inconiprtent,  rst  la  nullité  de  leur  niaria^'c    (^n(iii|iic 
le  f'oncilr  de  Trente,  (]ni  a  pi'onoiicé  cette  peine,  coinuie  nous 
l'axons  vu  siijyrà,  n*-'  .S4îS,  n'ait  pas  été  reçu  en    i'^rance,  nos 
l'ois  ont  adopté  et  eontiriné  sa  d.spositioii  à  cet  é^ard."    At 
n*"  3(>2,  l'othier  lays  dowu  :    "Cette;  nidlité  des  nifiria<fe.s  (•('•lé- 
l'r(''H])în'  un  pjvtre  incorn)  éteiit,  n'est  pas  de  la  classe  de  celUs 
(ju'on  a))j)elle  relatives,  (pu  n'ont  lieu  (|ue  lorsipie  la  partie  s Cu 
])laint  :   elle  est   ilr  lu  finisse  de   ri'llrs  tii'K  ii  iillifcs  ilhsoliics,  rf  rllr 
iir  iH'iif  se  itiviyt  f  n  i  se  cour rn' que  /xii'  'une  re/idlnl ihit'ioi)  <lii 
iiKi  ruiife  lies  pu  ri  les,  r'esl-à-d'i  re,  une  noiivelle  rélélindioi)  faitr 
jKir  leeii  ré  mi  iirer  s<(  perrii  ission,  ou  celle  de  féràjne.    Il  ii'ini- 
'porle  (flic  les   per'^oii  lies  ijin  se  son  f   uni  l'iées  /lors  de  li(  prrsiiicc 
el  sa  IIS  le  cDiiseideiiieid  de  leii  r  />roj>re  curé,  soieid  inii/eurcsim 
liiiiieures,  eiifdidsdefouillle,  on  usiiiiles  de  leu  r  droit  ;  nos  lais 
ei-dessii H  ru'ppo rt ées,  qui  déelureut  nuls  ces  uKcriaf/es,  n'ui/unl 
fiiU  à  cet  éijord  oiieinie  distinction.  On   trouve   néanmoins, 
adds  l\)thiei',  dar>    les  recueils  <raiTêtH  (pit'lciues  arrêts  <]ui  ont 
déclaré  des  parties  noii  l'ecevahli'S  dans  l'appel  comme;  daluis 
par  elle  interjecté,  <le   la  célébration  de  leur  mariage,  sur  le 
pi'étexte  (pi'il    avait  été  célébré  par  un  prêtre    incompétent, 
hors  de  la  })i-ésence  et  sans  le  consenteiiu-nt  du  curé,  lorsque  l'ap- 
pel n'avait  été  intt^rjecté  (pi 'après  \\\\  loïii/  temps  de  eo-lodiitu- 
tion  publique  et  sans  que  persov  ne  se  fûtjaraaifi  j.^lai'nt  de  ce 
riKiriiuie.   La  réponse  est,  (pie  es  arre^ts   li  ont  pas  juifé  qu'iin 
'iiiari(i</e,  qu'on  supposendf  e.élcorépar  un  prêtre  incompétent 
pu  isseji midis  être  ndohle,.  ei.  q'ue  ce  l'i ce  puisse  étrc-  'piinjé  pur 
quelque  Uips  de  temps  (pie  ce  fût,  mais  qu'ils  ont  seulement  ju^n'' 
qu'eu  é^ard  aux   cire,)nst<i/nees  de  lu  couse,  T Appela nt  était  in- 
di.ijne  d'être  écouté  et  reçu  à  entrer  dans  la  discussion  qu'il  (dlé- 
l/ua.it,  et  qu'on  devait  présumer  que  les  choses  s'étaient  passées 
dans  les  règles,  et  que  iepr/Hre  qui  avait  célébré  le  niaridj/e, 
avait  en  la  permission  du  curé.  Ce  qiuî  nous  disons  (^st  conforme 
à  ce  qui  a  été  ol)servé  par  M.  d'Aguesseau  dans  un  Mémoire  (jui 
se  trouve  dans  le  5  vol.  de  ses  Œnrres,  après  le  57e  Plaidoyer. 
To  keep  the  clergy  und(!r  proper  contnjl  and  compel  obédience 
to  the  law,   the    french    kings   "  outre  les  peines  cammiques 
que  les  juges  pourront  prononcer  (against  priests  performiug 
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iiiiliiwfui  mnrri!in;t's,  in  ('(tiitriivcntion  to  tlic  Roy»!  Ordi- 
iiniiccs)  contre  eux,  les  (lits  cun's  et  iiutri's  |)n"'trrs,  tant  s(''cu- 
lii'i's  (|Uc'  ivi^MiliiTH,  (|iii  îUU'oMt   <l<'s  lit''ii(''ti('t's.   suiciit   (/;((/•   nos 


finji s)  jtri  l'i's,  jtnm'  l<i  jH'f'ni  ii'rc  /ins_    i 
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li's  l'i'ri'ii iix  ili'   li'nr  riifi'  t'f  hi'ii(''tW''x  pi'iidiint  trois   uns.  i)  lu 
fi'si'i'i'c  ili'  I''' i/ii  >  l'sf    (ihsdJ II  l'wnt  nért'ssii  t  rr  pou I'  h'iii'  siihsis- 
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sniriil  hil  II  n  is  ni'iiiliiiil  1 1'  le  m  fis  ili'   nciif  il  ils  ili's   lirii.r  ij 

jiiifi's  l'sl'i no'ronl  i)  /n'o/ios.  (^)ut'  les  pivti't's  s(''('iilit'rM  ([ui  ii'iUi- 
roiit  [lîis  (li's  Immh'Hci'm.  soient  (SJiidaniiK's  !iu  Im  n  n  i^scuimt  /ttii- 
lUi  iil  I  fols  (i  IIS,  et  m  cils  (If  fécidii'c,  prniliiiil  lient  uns;  rf 
/l'i/iinl  ihs  j)r 'f l'i's   !•('(/ Il bci's,  ils  soient  en l'otfésdmis  nn 
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Irnees  lie    nosjiii/es,  pour  i/   ilenienrer   renfermes  pem 


(In  lit 


il'  temps  (jnilen.r  sero  mu ripié,  pi'i r  les  dits  Jiii/ements,  su ns  1/ 
iiriiir  mieirne  r/iuiye.  n  i  fonetion,  ni  voix  active  et  |)!iM,sive." 
ll'otliier.  Muriui/e,  n  :i(i4.)  The  )niest  un<ler  tlie  luw  ot"  Ti-ance 
iii  l'ospcet  of  niariMan-c  was  also  a  civil  rmictionary  andheld 
ils  siicli  to  aHsist  acti\('ly  in  canyiny  o\it  tlie  laws  intended  to 
ivstrain  clandestine  aiid  inv^nlarly  contracted  niarria^'es.  In 
tin;  cominon  law  courts  nos  jnip's  wlm'c  iiiv»'st(Ml  witli  tlie 
iiccessary  autliority  toconipej  tluMu  to  earry  otit  tlie  laws  of 
tlic  State.  Actin^^  iipon  tlio  Ordinunet',  hJilits,  Dt'.elu rutions  "t 
W'ijlenients  oF  France  in  tliis  Itelialt",  \ve  hâve,  a  reniarkalih; 
instance  iii  tins  coloiiy  under  tlie  i'rench  ^overninent,  a^ain, 
iriveii  iu  ns  by  tlio  Conseil  supérieur  in  the  arrêt  (hi  12  juin 
1741  only  l(S years  Itefore  the  conciuest,  lunu^-  the  arrêt  7/'/  rend 
iiiilsles  inu,7'lui/es  des  m  i  nenrs  faits  su  ns  le  consentement  de. 
il' Il rs 'parent s  et  qui  enjoint  (in„r  cnrés d'obserrer  les  ordonvun- 
l'i's  ciinoniqvps  conccrndnt  lu.  pnhl iciit ion  des  Ixnis.  K(lits  et 
Ordonnances,  vol.  2,  p.  204  et  seq.,  (Svo  Kdition,  1.S5').  (  I  H.  J. 
/i'.  ^/,  p.  37.)  The  ('onseil  supérieur  auuaio-,  other  tliin^s,  by 
tliis  arrêt."  enjoint  au  vicaire  général  (hi  diocèse  de  cett(^  ville 
((Québec)  et  à  tous  autres  vicaires  ^-énérau.x,  d'observer  les  (  )i"- 
iliiiuiances  et  Constitutions  canoniqiU's  coiieeruant  la  pnblicu- 
linii  et  dispense  des  hans,  laquelle  ne  pourra  être  ae(^ordée 
pour  marier  des  mineurs  sans  le  eonsenfement  des  pères  et 
mères,  tuteurs  on  cnrutenrs  on,   qu'il    n'y  uit   n  n  jniienienf 
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nnije,  etc.,  d'y  faire  appeler  et  assister,  non  pus  seulement  denx 
féïiiovns,  mais  quatre  témoviis  suivant  les  Ordonnavees,Edits 
Ih'clii ridions  et  Rèf/lenients.  Ordonne  qniinconformite'des  ur- 
f i.des  H  et  [)  de  la  déclaration  du  Rai,  du  9  avril    1730,   les 
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actefi  dr  céléhrafion  de  viarùige  seront  inscrifn  aur  les  r'jtjlsl rc..'^ 
de  l'é(jlise  puroinsiale,  du  iieaoà  le  ■inariaye  sera  célébré,  et  en 
ce  c((s  que  'pour  des  causes  justes  et  légitimes,  il  ait  été  periDÎn 
de  le  célébrer  dans  une  autre  église  ou  chapelle,  les  irgisfrru  dp 
la  paroisse  dans  l'étendue  de  laquelle  la  d/ite  église  ou  clin- 
pelle  seront  situées,  seront  apportés  lors  de  la  célébration  dv 
mariage  pou,r  y  être  l'acte  de  la  dite  célébration  inscrite.  Fuif 
défense  d'écrire  et  signer  en  aucun  cas  les  dits  actes  de  céji^- 
bration  sur  des  feuilles  volantes,  à  peine  d'être  procédé  erfruor- 
dinairement  contre  le  curé  et  autres  prêtres  qui  auraient 
fait  les  dits  actes,  lesquels  seront  condamnés  en  telle  antendc 
ou  autre  plus  grande  peine  q>i!il  appartiendra,  suivant  l'exi- 
gence des  cas.  "  It  is  thus  seen  tliat  tlie  hi^liest  law  court  in 
this  colony,  carried  ont  tlie  lavvs  of  tlie  kingdoin  of  Fraucf 
rc^ulatiug-  inai'ria^o  \v  tlieir  spirit,  and  coiit'orinably  to  wliivt 
was  practised  in  the  mother  countiy  at  the  tinie  and  aftt'i- 
wai'ds,  as  attested  by  Potliier.  To  conie  now  to  the  test  of  the 
cei'titicate  and  enti-y  of  niarriaf^e  by  Mr.  Ancé  in  the  parisli 
rcn^istej-,  \ve  niust  again  ret'er  to  Danty,  Preuve  pur  1i^- 
riiolns,  [).  102  :  "  L'acte  de  célébration  n'est  point  aussi  es- 
sentiellement nécessaire  à  la  validité  du  mariage,  il  n'est 
(jua  pour  prouver  que  le  mariage  a  été  légitimement  contracti' 
et,  sans  cet  acte,  le  mariage  est  d'ordinaire  déclaré  nid  et 
clandestin.  Cela  supposé,  il  faut  examiner  les  cas  dont 
Boiceau  n'a  point  pai-îé,  dans  lesquels  la  preuve  par  témoin 
peut  être  re^'ue  ou  rejetée  en  ce  qui  regarde  le  nuiriage  public 
et  solennel.  J*"'  Il  est  certain  que  la  preuve  jxir  témoin  doit 
être  rejetée,  à  l'effet  de  prouver  qu'il  y  a  eu  des  bans  publics,  ou 
que  les  parties  en  out  obtenu  dispense,  ou  que  l'Ordinaire 
leur  a  permis  de  se  marier  devant  un  autre  prêtre  que  deva)d 
le  propre  curé.  Ces  actes  doivent  être  rédigés  par  écrit  suirant 
l'Ordonnance,  ils  doivent  être  insérés  dans  les  registres  d 
ainsi  ils  doivent  être  rapportés."  The  entxy  in  the  register,  is 
vu  la  dispense  de  toute  publication  demariraje,  ainsi  que  celle 
du  temps  prohibé  par  l' Eglise,  (U'cordée  par  Af on  seigneur  Lj. 
Boc  I  /et,  évêque  de  Montréal,  comme  il  appert  par  .sa  lettre  en 
date  de  ce  jour,  nous  prêtre  vicaire  soussigné  autorisé  à  cet 
effet."  The  marriage  then  is  not  by  the  propre  curé,  but 
supposed  to  take  place  by  spécial  autliority  in  writing  lïoni 
the  Bishop  of  the  diocèse  to  Mr.  Ancé.  Where  is  the  writiiig? 
It  is  not  produced  and  its  non-production  is  not  accounted  for 
satisfactorily.  Why  was  is  not  rapporté  ?  Monseigneur 
Bourget  lias  been  examined  as  a  witness,  contrary  to  tlie  pro- 
hibition of  paroi  testimon^'  c^ntained  in  the  Ordinanoes,  but 
neither  he  nor  Mi".  Ancé,  nor  m\y  other  witness,  professes  to 
prove  the  contents  oi'  the  form  and  ténor  of  this  dispcn/<e. 
If,  however,  the  évidence  of  Monseigneur  is  tt)  be  looked  at, 
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wo  find  him  deposin^  :  "  Par  les  réglementa  canoniques,  les 
1)1(1  ridiji's  entre  catholiques  et  f>r(>tsl(( lits  sont  défendus,  et  les 
pirtrescdthoiiq  lies  ni/  peuvent  procéder  qne  par  une  pernns- 
nw'ii  expresse  du  Paj)e  donnée  aux  Evques  à  cet  effet."  Ad- 
mitting  to  tlie  i'ullest  extent  tlie  power  of  the  See  of  Rome  in 
iill  niatters  of  t'aitli  and  religions  discipline,"de  dogme, "no  court 
of  justice  can  recogniz(  the  prohibiticm  of  marriage  between 
roman  catUolic  and  protestants,  unless  ac(]uiesce(l  in  and 
siuictioned  by  tlie  civil  power,  or  power  of  the  State.  It  is 
iit-edless  to  sa}'  that  in  Canada  no  such  sanction  lias  been  or 
ctadd  hâve  l>een  given.  Where  is  the  pen)iis.sion  expresse, 
wliat  are  its  terms  and  limits,  wlien  was  it  given,  by  the  Papal 
îuithorit}"  or  the  court  of  Rome  ?  Of  this  there  is  no  proof, 
yt't  the  warrant  of  the  Bisliop  for  ficting  at  ail  is  the  peniiîs- 
Kioii  expresse,  not  produced,  and  that  of  Messire  Ancé  is  the 
(Uspence  and  license  not  produced  either.  But,  the  question 
liere  is,  whether  in  this  case  and  under  thèse  circumstances, 
Mr.  Alice  was  the  propercuiéof  the  municipal  law,  regularly 
iintin'ized  to  act  as  a  civil  functionai-y  in  cariying  ont  the  law 
of  Lower  Canada,  that  is  the  old  law  of  France  in  relation  to 
iiiarriage  ?  Betwuen  the  règlement  canonique  of  the  See  of 
Rome  and  the  conimon  law  there  is  no  connection,  there  is 
direct  répugnance,  for  the  one  prohibits  what  the  other 
pcnnits.  The  Oi'dinances  recpiire  l>anns,  or  a  dispense  and  a 
niarriage  in  facie  Ecclesùc  with  the  accustomed  rites:  in  the 
absence  of  this,  if  there  be  a  niarriage,  eau  it  be  otln'rwise  tlian 
voi<l  for  clandestinité  ?  The  prient  who  niade  the  entry,  and 
the  Bishop  under  color  of  wliose  authority  lie  professed  to  act 
daim  to  proceed  upon  the  papal  authority,  not  tlie  royal, 
Huthority  of  the  kings  of  France,  under  the  law  of  the  land  ; 
tlieir  aots  then  niust  be  illégal,  and  caiinot  be  x'ecognized  as 
valid  hy  the  law  courts  hère.  To  cite  again  from  Danty, 
p.  110,  additions  sur  le  chapitre  5  :  "  Boiceau,  dans  ce  chapitre, 
t'ait  trois  espèces  de  mariage  clandestin,  of  tlie  two  tirst 
!!!'".iti()n  need  be  niade  hère,  but  la  troisième  is,  (piand  deu.x 
personnes  majeures  et  usant  de  leurs  droits  se  sont  jtroiiil.s 
iiinruuic.  par  paroles  de  présent,  sa.  ns  ol>serveraiiriine  des  céré- 
ïiionlf'sde  V Kiflise,  et  que  ce  mariage  n'a  point  été  rendu  public 
ensuite  par  l'une  des  trois  manières  en  la(|Uelle  il  soutient 
•lu'uii  mariage  doit  être  réputé  public,  savcjir  par  promesse  de 
iiiariage  faites  depuis  par  paroles  de  présent  dans  rassemblée 
(les  parents  on  quand  le  niariaije  a  été  réitéré  en  face  d'K(/llse 
ih'niiif  le  propre  curé  ou  (pi'il  y  a  eu  codiabitation  en  qualité 
•le  mari  et  femme.  The  dispense  not  beàng  produced  or  pn^ved, 
tilt'  wliole  transaction  then  is  to  be  viewed,  as  if  Mr.  Ancé  had 
roc  ived  no  authority  at  ail  from  the  Bishop,  or  at  best  sup- 
posiiig  that  he  had  authority,  it  was  insulticicnt,  as  far  as  the 
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State  and  tlic  public  autliority  were  concerned,  and  oiily  of 
value  in  the  court  ot*  Rome.  Mr.  Ancé  does  not  prot'e.ss  to  havc 
acted  by  the  anthoi'ity  of  the  curé,  on  the  contrary,  he  allègres 
aiiotlier  authority,  if  that  authority  then  be  insufficient  or  not 
proved,  tluîrc  is  a  vvant  of  the  pre.sence  du  pro|)re  curé,  wliich 
vitiates  the  whole  proceedings  and  renders  the  niarriatfc 
chi'tuli'Min  and  nul.  C'est  une  maxime  certaine  établie  par  k-H 
]o]H  (}{'  rEfllisc  et  (le  l'Efdt  que,  Id  pr^sencr  du  propre  cii.ri'  est 
essentielle  pour  la  ndidifé  du  marinf/e.  Le  concile  de  Trente, 
conforme  en  cela  à  nos  ordonnances,  en  a  fait  un  décret 
formel  ;  il  a  déclaré  mils  les  mariages  célél»rés  devant  tous 
autres  prêtres  :  NidlosKc  irritatoK  /ivjiis  rnodi  roiitnu-fus  rssi' 
deecru  if,  j)ro  ut  presetde  dcerefos  irrifoK  fae'it  et  (innuhif.  Les 
Ordonnances  du  royaume  et  l'Edit  de  lO'dl  ont  établi  confor- 
mément au.\  saints  canons,  que  Ut  présence  dit  propre  ncré 
était  un<>  solennité  essentielle  au  sacrenumt  de  maria^'e. 
Cochin,  Xr  Pluidoyer,  vol.  1,  p.  147,  in-quarto.  Again  Mr. 
Scott  lived,  died  aiid  was  bui'ied  as  a  protestant,  lie  had  no 
propre  ewré  as  contem[)lated  by  the  law  of  France,  and  it 
does  not  suffice  that  the  woman  had  her  propre  curé  l)einfr  a 
roman  catholic.  Le  concile  iuqjose  aux  iidèles,  lorsim'ils 
veulent  ,se  marier  l'obligation  d'ii}.sfraire  de  leur  niaritnir 
V Efjlixc  porficfdière  dont  ds  sovf  inenihrex  nu.  moins  ei) 
1(1  personne  du  curé  de  cette  l'jglise  (pii  en  est  le  clief 
et  qui  la  repré.sente  ;  et  c'est  pour  cet  ett'et  qu'il  ordonne 
(|ue  leur  mariage  sera  célébré  par  le  curé  ou  de  son  coii- 
senteinent.  Cette  obligation  est  inq)osée  à  l'une  et  à  l'autre 
des  parties  :  l'une  et  l'autre  doit  donc  la  remplir,  pour  (ju'on 
puis.se  dii'e  (pie  la  forme  prescrite  par  le  concile  a  été  obser- 
vée. C'est  pourquoi,  lersque  les  parties  sont  de  différentes  pa- 
roisses, quoirpie  le  mariage  ait  été  célébré  par  le  curé  de  l'une 
des  parties,  la  forme  prescrite  par  le  concile  n'est  pas  remplie, 
si  l'autre  partie  n'a  pas  fait  concourir  son  curé  à  son  mariatfe. 
en  lui  faisant  publier  les  bans.  C'e  .nariage  (pii,  quoi(|Ue  con- 
tracté par  le  curé  de  l'une  des  parties,  l'a  été  à  l'insu  du  curé 
de  l'autre  jjartie,  a  donc  le  premier  carocfère  de  cUin- 
destinité,  qui  consiste  dans  l'inobservation  de  la  forme  et  un- 
ie n  7)1  té  prescrite  pour  la,  célétindion  des  w((ria;ies.  On 
convient  (pie  lors(]ue  l'une  et  l'autre  partie  ont  satisfait  à  lu 
fortmdité  île  faire  intervenir  à  leur  mariage  le  consentement 
«le  leur  curé  en  le  fai.sant  célébrer  pai-  le  curé  connnun,  on  pa.sse 
j)ai--de.ssus  l'iMni.ssion  de  la  formalité  de  la  pulilication  de  liiins 
(|ui  devait  j)récéder,  le  mariagt.'  ayant  été  contract»'  entre 
t'utre  majeu!'s  et  ai/ant  été  piddic  ;  mais  il  y  a  une  gramle 
ditfénmce  entre  cette  formalité,  (pii  n'est  qu'un  préalable  au 
mai'iage,  et  la  forme  à  laquelle  chacune  des  parties  est  fissu- 
jettie  d<?  faire  intervenir  le  consentement  de  son  curé  ""  '/'' 
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r«'rr(jiu',  hiqoeUe  forme  e.9f   une  forme  du    mdrùuje   uinne, 
s(i.iis  biqticUe    il  De  peut   être  vahihle.   C'est    ponnjuoi,  lorsque 
les  parties  sont  «le  (liflërentes  paroisses,  le   mariage,  «ju()i(|ue 
('('lébré  par  le  ciuv  «le  l'une  «les  parties,  est  nul,  .si  le  ni, ré  de 
l'iudre  piiHie  iiy  <i  /xis  eon'Mtam,  soit  en  pnhlio  nt  les  hou  s,  ,so// 
(/('  qiielq  lui  litre  nui  iiière  qiw  ee  soit,  qiioud  'm'hue  les  piirties 
.>ie)'(i le id  majeures  ;  le  concile  et  les  ordortnanccs  de  7}os  rov-i, 
nul  ont  odopté  sit  disposition,  naifontfint  à  cet  égard  aiieune 
dlstinrtlon  entre  les  inajears  et  les  mAneiirs.  Pothier,  Marlat/e, 
partie  4,  chap.  1,  section  3,  art.  2,   parag.  4,  n*-'  3G().  Mémoire 
de  M.  d'Aipiesseau,  5''  tome  de  ses  (ouvres.    La  clanclestinité 
(pli  renfl  nul   le  mariage  fait  hors  «le  la  présence  et  sans  le 
consentement  «lu   curé  des  parties  consiste   en  deux  choses  : 
]'•'  dans  le  défaut  d'une  forme    et  solennité   retpiise  à  peine 
(le  nullité;  2°  «lans  le  préjiidire  que  V Inobservation  de  cette 
fiiniie  j.ioitrrai.t  soure ni  faire  à  des  tiers,  en  leur  dérobant  la, 
i'on naissance  d'an  rnariai/e  qiC ils  'peuvent  avoir  Intérêt  de 
.tiinnr  et  d'empf'cher.  Quoiqu'il  ne  soit  pas  au  pouvoir  des 
parens  des  majeurs  ^le  former  un  obstacle  insurmontable  au 
mariage  «[u'ils  se  proposent  «le   faire,  ils  ont  néanmoins   un 
tW's  gran«l  intérêt  d'en  être  avertis,  parce  qu'en  étant  in.struits, 
ils  peuvent  souvent  par  le  retard  «[u'ils  apportent  au  mariage 
et  par  leurs  remontrances  faire  ouvrir  les  yeux  à  la  partie  qui 
se  proposait  de  faire  un  mariage  i)eu   convenable  et  la  déter- 
miner à  ne  pas  le  faire.  La  forme  présentée  par  le  concile  et 
])ar  les  ordonnances  de  célébrer  le  mariage   en  la  présence  ou 
(hi  consentement  «lu    curé,  latpielle  est   prescrite  aux    deux 
parties   a   un    autre  f«)n«lement    principal,   que    nous   avons 
rapporté  ci-dessus.   C'est  ])our(pioi  ipuin«l  même  l'intérêt  (pi'on 
k  ■  t'aniilles  d'être  averties  du  mariage,  ne  se  rencontrerait  pas, 
riii()liservati«)n   de  cette   forme  ne    laisse  pas   «le  «levoir   faire 
déclarer  iml  un  mariage  aucjuel,  «pioi«pril   ait  été  célébré  par 
le  curé  «le  l'une  «les  parties,  le  curé  «le  l'autre  partie  n'a  pas 
concouru  sans  qu'on  (l«)ive  taire  aucune  «listinction,    entre  le 
mariage  «les   majeurs  et  celui   «les  mineurs,  le   concile  et  les 
oidonnances  de  nos  rois   qui  ont  prescrit   cette  forme   n'ayant 
fait  aucune  distinction.  ()f  the  publicati«>n   of  banns,  it  may 
1k'  ,sai(l,  as  of  the  entry  in  the  ptirish  register,"  cet  acte  est  un 
acte  public.  Le  curé  ou  le  prêtre  ijui   tient  sa  place,  fait  en 
cela  une  fonction  publiiiue  que  nos   lois   lui   attrilau-nt;   et 
coiuine  elle  appartient  à  l'ordre  civil,  il  en  est  comptable  au 
juiife  st'culier."  Pothier,  Mariaije,  n^  37()."  Entrt;  autres  formes 
(.says  Charondas,  le  Caron,  in  bis  Résolut  ion  s,  ])nrt'm  3,  tit.  10, 
pp.  KU),  1()1),  sont   re«^uises  trois  publications   précé« lentes  «le 
iians  qui  se  doivent  faire  en  l'église  paroissiale  par  trois  divers 
jours  «le  fêtes  et  apr«'s  eux/«u(/  épouser  j)ul>liquement  en   la 
pirscnre  de  quatre  personnes  illiines  de  foi  pour  témoins,  ce 
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(|ui  convient  iiusnr  cap.  cumin  tua  de  sponsal.  et  niatriin.  .lUoil 
into^Tuni  cxtat  in  quarta  collectione  décret  aliun»  uV)i  Intio- 
ccMitius  111  scriliens  ad  Bellovaccnsem  episcopuni  :  B(i.vnin 
in(|uit,  ut  tuis  verbis,  utamur,  iv  Kcrle^'ui,  sccundum.  cov.'oir. 
fuditK'in  (/(il  lira  VU'  Ecclcsiœ  edifis."  Puisque  par  l'autorité  des 
conciles,  de  l'ordonnance,  et  dos  anciens  docteurs  de  l'E^disc 
clnvtienne  on  ne  peut  valablement  etb'^p^itimeinent  réputer  iii;v- 
ria<(e,  la  conjonction  et  cohabitation  le  l'iiomme  et  de  la  i'eimiK' 
auparavant  la  bénédiction  nnpfùde  faite  solennellement  en 
l'éf/Use,  cest  un  airiis  d\ip]>eler  marla(/e  consovimé  une  clan- 
destlne  et  Ullrlte  conjonction.  Again  at  chap.  8,  p.  181,  Chu- 
rondas  says  entre  les  constitutions  de  Basil ius  Macedo,  eiii- 
[>ereur,  il  y  a  un  article  (|ui  jjorte  que  la  bénédiction  des  nocm 
doit  se  faire  pahllquettieid.  et  non  en  cachette.  Aussi  y  en  a  dos 
constitutions  des  papes  et  entre  autres  C.  cum  societas  27 
(|ui  est  de  Lckni  III,  ubi  scribitur,  non  dubium  est  ijiaiii 
mulierem  noji  pertinere  ad  matrimoniuin,  cum  qua  docetur 
non  fuisse  nuptiale  sacramentum.  Le  semblable  se  dit  avoir 
été  ordonné  par  les  (/apitulaires  de  Charlemagne  et  y  a  détor- 
niiiiation  exi»resse  au  concile  de  Trente,  sessio.  24,  cap.  l,(lt' 
ritt'ormat.  matrimo.,  et  en  l'ordonnance  de  Bloys.  Et  telle  con- 
jonction clandestine  (pli  tient  plutôt  du  concubinage  cpio  du 
mariage  ne  fient  être  autorisée  })ar  conti'at  de  mariage  encore 
(|u'il  y  en  ait  des  enl'ants.  Xani  instrumenta  acta  ad  proliii- 
tioneni  matrlmonii  non  sunt  idonea  nisi  constat  nuptias  fui.sse 
celebratas  C.  ne([ue  sine  nuptiis  Cod.  de  nuptiis.  Telleiuoiit 
(pi'outre  la  promesse  et  coiitrat  de  mai'iage,  doivent  être  laits 
les  bans  publiquement  en  l'église  et  en  sont  recpiis  trois.  Il 
sutKra  de  réciter  deux  arrêts  l'un  du  "i^i  juillet  1()()3,  et  l'antre 
du  8  janvier  KiOô,  which  gives.  D'Héricourt,  Lois  ecclésuis- 
ta/nes,  partie  2,  chap.  5,  art.  1er,  page  58,  says  :  "  Le  concile  de 
Trente  a  exigé  la  présence  du  pvopve  curé  des  parties  ])our  hi 
validité  du  sacrement,  et  l'onloiuiance  de  Blois  a  adopté  lu 
<iisp()sition.  On  ne  doit  pas  douter  que  l'Eglise  et  l'Etat  se 
réunissant,  ne  puissent  e.rlt/er  soas  peine  de  nullité,  de  nou- 
velles l'oi-malité.s  pour  une  action  si  solennelle."  We  fintl  in  tlic 
1"  Joaraal  du  palais,  p.  585,  arrêt  du  10  juin  1074,  thèse 
words  :  "  Le  concile  de  Langres,  tenu  en  1404,  après  avoir 
détendu  sous  des  peines  rajoaveuses  les  mariaçfes  clan  destin.^. 
vdt  pour  lune  des  preuves  delà  clandestinité,  le  défunt  (!>'■ 
la  bénédiction ,  ctini  nudrintonluni  fit  perverba  de  prescntl. 
non  euiii  solemultate  débit  avel  cirni  von  dabatur  liovor  vd 
benedicto  in  fade  EcclesUc.  Aux  conciles  d'Angers  tenus  eu 
1274  et  1804,  de  Saumur  en  1258,  de  Chartres  et  de  Rouen  eu 
1520,  de  Paris  1557,  et  en  plusieurs  autres  il  est  parlé  do  cette 
bénédiction  en  des  termes  (pii  nous  nKtrquent  sa  néces>iité. 
Telle  est  encore  la  disposition  des  ordonnances  de  nos  rois  d 
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i)iir(i.ei(lièreuicnt  de  L'ordonvanrc  de  W-li)  (jui  est  l'ouvmge 
d'imo  jurisprudence  cousouuuée  et  <lans  la(juell(^  défunt 
M.  l'avocat  général  Bignoii,  qui  l'a  rédigée  a  ramassé  tout  ce 
(|ui  était  dans  les  lois  précédentes,  et  tout  ce  que  sa  sat^esse  et 
sa  grand c  expérience  lui  a  t'ait  juger  nécessaire  poui-  le  repos 
(les  l'aniilles,  et  pour  la  pureté  de  la  discipline."  Durand  de 
Miiillane,  Dictionnaire,  vocq  (Jiandesilv,  vol.  1,  p.  500,  says: 
"  Rien  n'est  si  sévèrement  défendu  que  les  mai'iages  clandes- 
•'  tins.  Ceux  qu'on  appelle  k  la  (domine,  et  dont  nous  avons 
"  parlé  ne  scmt  pas  mieux  traités  dans  le  roj-aume.  Un  juris- 
•'  consulte  disait  touchant  ces  mariages,  qu'il  no  faut  pas  tou- 
"  JDurs  examiner  les  actions  humaines  par  le  point  de  théologie, 

•  il  vaut  mieux  dans  ces  rencontres,  envisager  cet  intérêt 
•'  public,  dans  le(}uel  il  est  de  la  dernière  consé(juence  de  conser- 
"  ver  les  formes  et  solemnités  ordinaires  du  sacrement,  que 
'  (le  s'arrêttrà  des  distinctions  de  l'Ecole,  inventées  pour  met- 
"  tre  les  consciences  à  couvert  et  qui  ne  jettent  (|u'un  très 
"  irrand  dé.sordre  dans  les  familles,  et  troublent  cette  harmonie 
"  (|ui  entretient  les  états  dans  leur  lustre  et  dans  haïr  spleii- 
"  (leur.  Il  serait  donc  d'une  dangereuse  consé(|Uence,  «l'ad- 
'  mettre  (pie  la  .seule  présence  du  curé  est  suffisante  pour  faire 

•  valider  un  mariage.     Ce  serait  plutôt  une   profiination   ])U- 

■  lili([ue,  un  mystère  d'abomination,  et  faire  d'une  action  toute 
sainte,  un  scandale  (pii  retournerait  au  mépris  de  la  religion 

"  et  lie  ses  n)inistres,  et  au  bouleversement  de  toutes  les  sages 

"  précautions  (pic  le    saint  concile   de  Trente  et  les   Ordon- 

"  naiices  ont  prises  ])our  proscrire  ces  .sortes  de  dé.sordres.  "  The 

last  authority  which  I  shall  cite,  as  to  the  clérical  observances 

to  lie  pursued  by  the  curé  in  the  perforuiance  of  tlie  marriage 

curemony  in  the  >SÎ)th   of  the  NocelUv.   (Jonsfitationcs  of  the 

l'iiipcror  Léo.     "  Imperator,  ei<lem  Styliano.    <Juemadmodum 

"  ailoptionem  promiscue   habitam  neglexit  vetustas,  ijuam  ta- 

"  metsi  sine  precibus  siicrisque  ceremoniis  peragi  lege  permit- 

"  U-ret,  non  tamen  illam  s(;  parvi  pendere  putabat  ita  et  abso- 

"  Intani  matrimonii  constitutionem,  dum  idcitrajam  receptam 

■'  lu.iiedictionem  iniri   sineret,   neglexi.sse  vidctur.     Sed  vete- 

"  rilius  istius  voluntatis  fortasse  ratio  inveniri  po.ssit  :  à  nobis 

"  vcro,  cum  divina  gratia  ad  honestius  luulto  sanctiu.s(pie  vi- 

"  ta'  institutuni  jam  res  comparatse  sint  neutrum  dictorum  ne- 

"  j;ligi  convenit.   lta(pie  (juenuulmodum  adhibitis  .sacris  depre- 

'cationibus  atloptionem  perHci  priecipimus  :    sic  .sane  etiam 

'sacra;  benedictionis  testimonio  matrimonia  contirmari  jube- 

'  imis.  A<leo,  ut,  si,  (pli  citra  hanc  matrimonium  ineant,  id  ne 

'  al)  initio  (piidem  ita  dici,  ne(pie  illos  in   vita^  illa  consuetu- 

"  <line  matrimonii  jure  potiri  velimus.  •    Nihil  enim   ititer  cœ- 

"  liltatum  et  matrimonium,  (piod  reprehendi  tion  debeat,  me- 

■  diuui  iuvenias.     Conjugalis   vit;e   desiderio  teneri.'S  '     Cou- 


224 


HAI'POllT.S   JUDICIAIRES    RÉVISÉS 


"  jn^ni  k'^X's  serves  iieeesse  est.  l)is|)lic'('iit  iiifiti'ini<jiiii  iiiolcs- 
"  ti;e.  ('(eleljs  viviis,  inique  iiiutriinonlnni  julultei-es,  iicijuc 
"  fulso  C(t'lil);itus  iiDinine  culpain  pra'teXiis.  "  l  liave  aliciuly 
said  tliîit  Seott  Iteiiig  a  [)rotestaiit  ha<l  no  pi'opei-  cui'é  at  St. 
Kustaelie.  Witli  référence  to  tluî  niari'iii^'e  ot'  ])r()test!Uils.  tlir 
law  of  ]j()\ver  Canada,  ;is  a  liritisli  eolony,  niust  he  tlie  hn\ 
of  Enyland,  ns  it  stood  ])ri()r  to  the  passin^  of  tlie  statutr  oi' 
tlie  2(),  (Jeorge  2nd,  cap.  'V.^,  intitide»!  "An  act  for  the  ])ivv('ii- 
ting  of  clandestine  marriage,"  or  tlie  old  marriage  act  ol'  175:!. 
There  can  lie  no  doubt  novv,  th-it  the  intervention  of  a  iiiinis- 
ter  at  the  célébration  of  the  inîirriage  is  essential  to  its  vali- 
ditv,  and  was  reiinired  hv  the  law  of  Kno-land  as  it  stood  Ik- 
fore  the  passino-  of  the  Mari'iage  Act.  Ropers'  Husband  ami 
VVife,  by  Jacol)S,  vol,  2,  p.  44')  :  Shelford  on  Marria<.(e  and  Di- 
vorce 'fî,  ;:s.  '4,55;  1  15ur^.e's  Cx)l()nial  Law,  150.  Mr.  Ancr 
as  a  miiMster  at  ail,  niost  certainly  was  iiot  n 
i^'hurch  of    Knii'land   and  Irelantl,   or  ol'  tlif 


le  I  vev 


if  1 

minister 

(Miurch  of  Scotland,  as  such  as  are  authorize» 


to 


kee|)    re^is- 


local 


ters  of  li'M;  rviî>'es  and  to  perfoi-ni  niarriam's,   under   oiu' 
laws.'     l'iider  >  •"  o'     '<:-\v  of  l'^'rance,  as  it  stood  in   Canada  at 
the  tinie   of  the  coïi'intst,    no  distinction   was   recoii'nised    iii 

îcr 


niarriages  betweon   protestants    and  catholics.     The   pract 
])nrsned    in  tins  case,   and  the   jierniission    «riven   l»y    Mous 
gneui'  Bonrget,  and  the  ref>'iilations   oï  the   See  of   Ronie,  aiv 
wholly  nnsup])orted   by  law,  and  are  not  to  be  recogni/eil 


m 
ne 


les 


the  Qiieen's  courts.  Tf  clergynien  of  the  C'hurch  of  Km 
choose  to  iierforni  the  niarriage  cereniony  between  catliol 
an<l  protestants,  it  nuist  l.)e  donc  in  the  usual  forni  ]  roscrilicl 
by  law  in  other  cases.  In  his  Memoirrs  sur  les  nm riinj/'s  dcx 
jirofrsfdnfs,  m  17S5  Mr.  Joly  de  Flenry  says,  page  1()2  :  "Si 
celui  (pli  re(,'oit  le  sacrement  de  inariao-e  doit  être  en  état  de 
grâct!,  c'est  une  diiVjJO.sition  intérieure  qui  dépend  de  sa  bonne 
foi.  Tant  qu'il  n'y  a  ni  loi  de  l'I'^glise  ni  loi  de  l'ivtat  (jui  éta- 
blissent i"ii;n  sur  ce  suj(>t,  les  évêipies  particuliers  n'ont  pas  Ir 
pouvoir  d'établir  une  nou\elle  disci[)line,  s'ils  l'étalilisseiit  i^ar 
des  iMaiidernents,  il  y  aurait  lieu  à  ra[)])el  coninie  d'abus. 
(^)uanil  le  curé  se  croirait  en  droit  d'exannner  verbalenaiit 
ceux  ipîi  se  présentei-aient,  il  ne  ))eut  jamais  avoir  le  moimh'i' 
prétexte  d'exiger  ni  la  conununion  ni  un  a.cte  (rabjiiration  \>:\v 
éci'itou  luie  profession  de  foi,  ce  (pii  est  la  même  chose,  (|U 
])euvent  servir  (pi'à  faire  faire  des  mariages  par  écrit  et  ] 
être  des  sacrilèm's  de  mauvaise  foi.  et  à  (;ntretenii'  les  Asscin 


I  lit' 
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blées  ])ar  rapport  aux  autics."  At  l'âge  b'jO,  Mr.  Joly  de  Flcii- 
ry  says  :  "  Les  évêipies  et  les  curés  peuvent  donc  administrer  le 
ïuariage  à  celui  qui  ne  croit  ))as  (pie  le  mariagt  soit  un  sacre- 
ment. "  The  appel  ennuie  d'alais  which  bi-ought  ecclesia^fi- 
cal  proceeding  before  the  coninion   law  courts  under  tlie  nM 
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System,  inay  now  be  enforced  by  our  prérogative  writs  ot' 
pioliihition,  niandamus,  and  quo  warrante  ;  a  certiorari  would 
snffiee  to  bring  theni  upt'or  review  now,  before  tbe  compétent 
tii'mnal,  that  is  the  Superior  Court.  The  res(jrt  to  certiorari 
aud  mandaniUH  among  us,  is  ot'  ordinary  occurrence,  in  Church 
luatters,  such  as  contestations  respecting  tlie  building  or  re- 
pjiirs  ot'  cliurches,  the  élection  ot'  church-wardens,  &c.  From 
wliat  précèdes,  I  ani  of  opinion  that  the  plea  of  "  clandesti- 
nit<''  "  is  made  out,  apart  t'rom  the  peculiar  circumstances  at- 
tending  the  writing  to  the  Bishop  by  Mr.  Ancé  ;  the  haste 
und  hurry  of  the  proceeding;  the  mental  and  bodily  condition 
of  Scott  ;  and  the  secrecy  with  which  ail  was  carried  on,  witht 
out  the  knowledge  ot'  Appellant  and  her  sister,  and  even  ot' 
tiie  attending  family  physician.  Ist.  As  no  marriage  took 
place  in  facie  Ecdesiœ.  2nd.  As  there  was  no  active  partici- 
pation in  it  by  the  proper  curé.  3rd.  As  no  dispensation  lias 
bfion  produced  or  proved,  and  theret'ore,  none  such  ia  to  be  ta- 
ken  to  hâve  existed.  4th.  As  no  bans  were  published.  5th. 
As  no  marriage  rites  whatever,  and  none  ot'  the  cérémonies 
of  the  Church  of  Rome,  or  any  other  church,  were  performed. 
(itii.  As  no  licence  by  the  roman  catholic  Bishop  can  give 
valirlity  to  the  marriage  of  a  protestant,  unless  it  can  be  ac- 
companied  by  ail  the  forma  and  solemnities  practiaed  in  the 
Cliurch  of  Rome,  and  required  by  the  gallican  Church  and 
the  Oi'dinances,  Déclarations,  and  Edicts  of  the  King  of  France, 
in  respect  of  marriage  as  a  civil  contract,  as  between  roman 
catholic  and  roman  catholic.  7th.  As  no  cohabitation  fol- 
lowed  the  niaking  of  the  entry  in  the  parish  register.  The 
next  point  to  be  noticed  in  this  case,  is  the  allégation  that  the 
supposed  marriage  was  made  in  extremis,  and  is,  therefore, 
inoperative  as  to  civil  eflf'ects.  This  dépends  u|)on  the  décla- 
ration of  1(339,  which,  as  Pothier  says  {Mariage,  n"  429), 
"  |nive  des  effets  civils  une  auti'e  espèce  de  mariage.  Elle  porte, 
article  G  :  "  Voulons  (luo  la  même  peine  (de  la  privation  des 
successions)  ait  lieu  "  contre  les  enfants  (jui  sont  nés  de  femmes 
({ue  les  pèrea  ont  entretenues,  et  (ju'ils  épousent  lorsqu'ils  sont 
à  l'extrémité  de  la  vie.  "  He  says  :  Quoique  ce  maria(/e  ait  été 
célébré  à  l'église  où  cet  homme  s'est  fait  porter  après  In  publi- 
cation ou  dispense  de  h<ins,  et  qu'il  soit  en  conséquence  valable- 
ment contracté,  la  loi  ne  veut  pas  qu'il  ait  les  effets  civils." 
N  430,  he  adds  :  "  Il  faut  que  ceux  i\\n  attaquent  ces  mariages 
prouvent  deux  choses  :  l""'  le  mauvais  commerce  qui  a  précédé 
le  mariage  ;  2"  que  la  per.sonne  était  in  extremis  lorsque  le 
mariage  a  été  contracté.  Le  mariage  est  "censé  contracté  in 
'.'^v')/(i.s,  l()r.sque  la  personne  était  au  lit,  malade  d'une  maladie 
qui  avait  un  trait  prochain  à  la  mort  quoiqu'elle  ne  aoit 
morte  que  quelques  mois  après.  Un  homme  qui  avait  eu 
ÏOME  VIII.  15 
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mauvais  commerce  avec  une  femme  ayant  été  blessé  d'un  odui) 
de  pied,  et  l'ayant  épousée  six  jours  après,  dans  un  teins  on  la 
blessure  paroissoit  si  dangereuse,  qu'il  reçut  l'extrênu^  onetiim 
le  jour  de  son  mariage;  la  cour,  par  arrêt  du  28  février  I(i(i7, 
jugea  que  ce  mariage  avait  été  contracté  in  extremis,  quoiqu'il 
eut  .survécu  cinquante  quatre  jours  depuis,  et  réduisît  à  des 
aliments  les  enfants  qu'il  avait  eus  de  cette  femme.  L'îinvt 
est  rapporté  au  troisième  tome,  du  Journal  des  audienrcH.  1 1  y 
a  deux  autres  arrêts  rapportés  au  même  tome,  l'un  dti  22  di'- 
cembre  1072,  l'autre  du  3  juillet  1074,  par  lesquels  des  niariaovs 
furent  réputés  faits  i7i  extremis,  quoique,  dans  l'espèce  du  pre- 
mier, l'homme  eût  survécu  05  jours  ;  et  dans  l'espèce  du  second, 
42  jours.  In  the  Ist  Journal  dit  palais,  320,  arrêts  du  8  juillet  ot 
5  septembre  1005,  it  is  reportée]  :  "  M.  l'avocat  général  Talon 
dit,  que  selon  toutes  les  apparences  François  Leriche  était 
malade  lorsqu'il  contracta  son  mariage.  11  répéta  la  circons- 
tance de  la  permission  de  se  marier  qudlihet  hord.  Il  dit  ([U(\ 
quoicjue  régulièrement  à  considérer  les  termes  du  preniici' 
certiHeat  du  curé  (jui  avait  été  livré  en  bonne  forme,  on  dût 
présumer  que  ce  mariage  avait  été  célébré  en  /are  de  l'Ejilisi', 
néanmoins  les  circonstances  du  fait  donnaient  lieu  de  croire, 
qu'il  71  avait  pu  être  célébré  qu'en  chambre.  Il  passa  plus  avant, 
car  il  prétendit  que  quand  même  Françoise  Lericlie  n'aurait 
point  été  malade,  son  mariage  n'aurait  pas  laissé  de  toinlier 
sous  la  prohibition  de  la  loi,  et  que  l'ordonnance  de  l(j3î)  se 
devait  entendre,  non  seulement  des  mariages  contractés  dans 
la  maladie  par  les  concubinaires  avec  leurs  concubines,  mais 
encore  des  mariages  par  eux  contractés  avec  les  mêmes  per- 
sonnes sur  le  déclin  de  leur  âge,  et  dans  les  dernières  années 
de  leur  vie.  Il  ajouta  que  la  dispense  de  publier  les  trois  bans 
était  abusive,  et  contraire  à  la  même  ordonnance  de  1039.  Sur 
quoi  est  arrivé  arrêt  conforme  à  ses  co^icliisions,  ':i.i  déccinh 


VI' 


J(J7}J.  In  the  second  vol.  of  the  Arrêts  d'Augeanl  935,  we  Hiul 
an  arrêt  of  the  10  mars  1730,  in  which  it  is  said,  of  the  j)arty 
whose  marriage  was  in  question  :  "  Il  a  eu  à  la  vérité  assez  de 
force  pour  se  transporter  à  la  paroisse  de  St-Eustache  et  y 
célébrer  son  mariage,  mais  on  i-emarque  une  précipitation 
extrême  dans  la  célébration  où  l'on  a  réuni  les  fiançailles  et 
le  mariage,  circonstances  propres  à  faire  présumer  que  le  sieur 
Arson  qui  pouvait  tenter  une  fois  se  faire  transporter  dans 
l'église  paroissiale,  ne  pouvait  pas  s'exposer  à  être  transporté 
une  seconde  fois."  Merlin,  Répertoire,  vbo  mariage,  sec.  H*, 
parag.  1,  n"  3,  p.  4;7,  vol.  8,  in-quarto.  Le  véritable,  l'unique 
cas  d'applicjuer  l'oidonnance,  est  lorsqu'un  homme  se  marie 
dans  un  temps  où  il  se  sent  frappé  de  mort,  où  la  violence  du 
mal  et  l'impuissance  des  remèdes,  lui  fait  sentir  que  la  vie  est 
prête  à  lui  échapper.  AU  the  facts  of  this  case,  the  précipitation 
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witli  whicli  tlic  dispense  was   sent   for,  tlic  avowcd  groinul 
of  illness  npon  which  it  vvas  urged  and  given,  tlie  dispense  as 
to  the  uncauonical  time  when  tlie  uiarriage  was  to  take  place, 
the  sick  room  and  bed,  the  absence  of    religions  cérémonies, 
the  want   of   notice    to  the    sisters,   the    previons   illness   of 
Mr.  Scott  and  its  subséquent  aggravation,  the   state  of  his 
mind  and  his  death  so  speedily  following,  of  the  sanie  disease, 
(Icjiriiini  treniens,  aa  that  under  which  he  was  laboring  when 
the  licence  was  sent  for,  thèse,  when  taken  together,  présent 
the  strongest  case  which  can  be  conceived  f)f  a  niarriagc   in 
fxiremw,  in  violation  of  the  déclaration  of  1689.  I  am  deci- 
(ledly  of  opinion,  that  upon  this  point  the  judgnient  of  the  court 
lu'low  is  erroneous,  both  as  to  the  fact  and  the  application  of 
tlie  law,  and  that  for  this,  if  there  were  no  otlier  reasons,  it 
ouglit  to  be  "eversed.  C'est  donc  une  vérité  confirmée  par  une 
jurisprudence  certaine  que  l'on  a  toujours  distingué  les  ma- 
riages faits  en  chambre  par  un  moribond  des  mariages  célébrés 
eu  face  de  l'Eglise  même  par  les  personnes  infirmes  mais  qui 
ayant  assez  de  force  pour  se  faire  conduire  à  l'église  ne  peuvent 
ôtre  regardées  comme  à  l'extrémité  de  leur  vie,  et  si  on  accuse 
notre  morale  de  relâchement  nous  avons  un  garant  sûr,  dans  la 
jurisprudence  qui  l'a  consacrée  dans  tous  les  tems.  (4  Cochin, 
210.  Plaidoyer  95,  in-quarto).  Qu'un  homme  ait  entretenu  une 
femme  et  qu'il  se  détermine  à  l'épouser  pour  vivre  publique- 
ment avec  elle,  il  n'y  a  rien  en  cela  que  la  religion  ni  la  loi 
puissent  réprouver,  au  contraire,  l'un  et  l'autre  le  sollicitent 
pour  ainsi  dire  à  prendre  ce  parti.  Mais  qu'un  honnne  (jui  a 
vécu  en  mauvais  commerce  rougisse  de  prendre   pour  épouse 
celle  qu'il  a  eue  pourconcubiiie,  que  par  cette  raison  il  refuse 
(le  l'épouser  tant  qu'il  a  espérance  de   vivre  encore  quelque 
tenis  et  qu'il  ne  s'y  détermine  que  quand  il  sent  que  sa  honte 
Vil  être  ensevelie  avec  lui  dans  le  tombeau,  idors  la  loi  entre 
dans  ses   propres   sentimens   et   refuse    après   sa   mort   des 
honneurs  qu'il  n'a  jamais  voulu  accorder  pendant  sa  vie.   Voir 
Cochin  108,  in-quarto.  To  come  lastly  to  the  consi<leration  of 
the  fins  de  non  recevoir  set  up  by   Respondents.  The  court 
helow,  by  deciding  upon  the  merits,  bas  impliedly  deternuned 
that  they  were  insufficient  to  prcclude  Apj)ellant  fronx  lier 
remedy,  and,  upon  this  point,  and  this  alone  I  agrée  with  the 
judgrnent.   Pothier,  MariaffC,  n   448,  says  :  "  Les  parens  de 
l'une  ou  de  l'autre  des  parties  qui  ont  contracté  mariage,  ne 
peuvent,  à  la  vérité,  tant  que  les  deux  parties  vivent,  attaquer 
la  validité  de  leur  mariage,  n'ayant  alors  aucun  intérêt  né 
qui  puisse  les  y  rendre  recevables,  mais  après  la  mort  de  l'une 
fies  parties,  les  parens,  même  collatéraux  de  cette  partie,  sont 
recevables  à  attaquer  le  mariage,  incidemment  à  quelque  con- 
testation sur  quelque  intérêt  temporel.  Par  exemple,  les  parens 
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(le  la  pui'tio  déciMlt'c  peuvent  revendiqiKa'  sa  succession  contre 
les  ent'ans,  t'U  soutenant  (ju'ils  ne  sont  pas  haliiles  à  sncct'ilcr 
et  en  leur  fermant,  pour  cet  efiet,  la  contestation  siu'la  validitr 
«lu  niaria^'e  dont  ils  nés."  If  the  nairria^e  h>ul  been  inip(>ficluMl 
alone  on  the  grounds  of  clandestinité,  and  as  liavinf(  been  iiiadc 
iv  <'^v(r('ini.s  the //9i.s  de  vov-rfcevoir  woxM  hâve  had  soitu' 
countenance,  but  hère  it  is  alleged  that  there  lias  been  no 
niarriage  at  ail,  no  eovjii/ncfh}  in  ')ii((trimon  iurn  and  no  consent 
to  niarry,  froni  the  mental  incapacity  of  one  of  the  parties, 
to  niake  any  contract  at  ail.  No  authorities  can  be  pvo- 
duced  to  show  that  under  such  circumstances  the  la\vful 
heirs  and  next  of  kin  are  precluded  froni  wrestinf;  posses- 
sion of  their  irdieritanee  froni  unauthorized  hands.  The  pro- 
position is  unreasonable  an<l  unnatural  upon  its  very  front, 
wIkui  extended  to  a  case  like  the  preser.t.  It  is  again  unrea- 
sonable, that  thechildren  whoni  claim  to  be  legitiniate  shouM 
place  theniselves  in  the  position  of  being  heirs  presuniptivo  to 
the  Appellant,  vvhoni  they  would  claiin  as  their  aunt  and  tlie 
sister  of  their  father,  without  enabling  her  to  contest  this  ca- 
pacity  on  their  part.  It  ia  said  that  there  has  been  an  uck- 
nowledgment  of  the  niarriage  by  the  siaters  of  tiie  Ap])ell!int, 
which  binds  her,  this  acknowledginent  is  made  to  resuit  froni 
the  suit  brought  by  thern  against  the  Défendants  en  déclara- 
tion de  jugement  exécutoire.  But  it  ia  to  be  noticed  that  l»e- 
fore  beginning  the  suit,  to  wit  on  the  22'"*  June,  1858,  by  the 
act  of  renunciation  to  their  brother'a  estate,  before  (iibb  and 
bis  colleague,  notariés,  Barliara  Scott  and  Jane  Scott  declaie. 
as  a  reason  for  renouncing,  that  they  are  "  willing  and  désirons 
that  their  only  surviving  sister,  Ann  Scott,  should  hâve  the 
full  and  entire  benefit  and  advantage*  of  the  whole  of  the  es- 
tate and  succession  of  the  said  late  William  Scott,  should  she 
see  fit  to  aceept  thereof,  "  and  that  they  adhère  to  and  enforce 
ail  their  rights  and  claims  against  their  brother's  estate  under 
their  father's  will.  The  children  who  claim  to  be  legitimate, 
bave  only  accepted  the  succession  of  the  late  William  Henry 
Scott  sous  hénéjîce  d'inventaire,  and  their  pétition  to  obtain 
this  bénéfice  is  only  dated  the  29"'  October,  1853,  before  that 
tinie  they  had  not  appréhendé  la  succession,  or  made  acte 
d'héritiers  ;  the  whole  matter  was  res  intégra.  It  is  also  ob- 
jected  to  the  Appellant  that  she  executed  an  assignment  to 
lier  sisters  before  the  same  notariés  on  tlie  28*'"  June,  1853,  of 
ail  her  right,  title,  &c.,  as  one  of  the  legatees  under  the  last 
will  and  testament  of  her  deceased  father,  the  late  William 
Scott,  in  to,  or  upon  one  undivided  third  part  of  that  certain 
Judgment,  amounting  in  principal  to  the  sum  of  £2910  15s  2d, 
rendered  in  the  Court  of  King's  Bench  on  the  19"'  April,  1S2-J', 
in  favor  of  the  said  William  Scott,  the  father,  against  Wil- 
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Imni  Scott,  tlio  youiifjer,  her  l)rothor.  Now  tliis  aH.si^ninpnt  is 
iiiiidc  witliout  ^uai-iuity,  ami  suhjcct  to  tlu^  condition  "  It  \h 
expivs.sly  undcrstood  and  a^rccd  tliat  notliin<;  containcd  in 
thc  prosent  act  shall  in  any  wiso  préjudice  tlu'  ri^lit  of  tho 
siiiii  Ann  Scott  to  claiin  tlie  estatc  and  siiccoHsion  ot'  lier  late 
ln'otlier,  the  late  Willian»  Scott  <leceased,  one  ot'  tlie  Defon- 
ijiints  nientioned  in  the  said  judffnient,  nor  in  anywise  affect 
lier  title  as  heir  to  tlie  said  estate  and  succession,  should  slie 
set'  Ht  to  assume  tlie  ()U.«iity  of  lieir  to  the  said  estate  and  suc- 
cession, and  to  claini  the  saine,  nor  shall  any  liability  on  lu^r 
part  as  such  heir  be  in  any  inanner  det'eated,  altered  or  iiii- 
piiiriMl  liy  the  présent  transfer.  "  The  two  sisters  claiined  to 
be  jiid^ment  creditors  ot'  their  deceased  hrother,  tliey  re- 
noiinced  his  succession  to  ent'orce  their  claiin,  and  th»!y  souglit 
to  ent'orce  it  by  suin^  the  Appellant  as  the  lawt'ul  ]unv  and 
représentative  of  lier  bi-other,  and  they  also  sued  the  chihlren 
ut'  that  brother  as  lieirs  in  possession,  sous  bénétice  d'inven- 
taire. Under  thèse  circumstances  there  can  be  no  estopj)el  of 
tlie  Appellant's  ri^ht  to  question  the  validity  of  the  inarriage, 
iind  the  authorities  cited  from  Cochin  and  Le  Merle  ;'rc  ina])- 
plicable.  There  is  nothing  approachin<:^  the  case  wliore  les 
collatéraux  ou  autres  parents  avaient  <tj)pr(ni.vé,  ei  reconnu 
forniellement  le  mariarfe.  Every  act  doue  by  the  Appellant 
!uid  lier  sisters  being  expressly  declared  to  be  for  the  purpose 
of  unablin^  lier  to  claiin  the  estate  and  succession  of  her  bro- 
ther as  his  heiress-at-law. 

In  conclusion  it  is  to  be  said,  that  the  importance  of  this 
case,  in  a  public  point  of  view,  as  touching  the  form  of  inar- 
riao^e  between  catholic  and  protestant,  as  well  as  the  doctrine 
of  iiiarriage  and  the  marriage  tie  in  Lower  Canada,  seems  to 
require  the  more  tlian  usually  extended  observations,  which  I 
hâve  thought  it  necessary  to  offer.     Judgment  afîirmed. 

The  présent  appeal  was  brought  from  this  judgment  of 
atfiniiance.  It  was  tvvice  argued.  (l) 

(1)  This  appeal  was  twice  argiied,  tirst  on  the  24t]i,  2.')th,  aiul  '2(5th  of  June, 
18(il,  liefore  Lord  KiN(iSDo\VN,  Dit.  Lcshinoton,  Sir  Friîdkkick  Poi.lock  (Tlif 
L()i(l  Chit'f  Baron),  and  Sir  John  Romili-y  (The  M  aster  of  the  Rolls)  Imh, 
Their  Lordships  not  being  satisfied,  directed  the  case  to  l>e  re-argued.  It  was 
stated  at  thc  bar  that  the  re-argunient  was  delayeil  i)y  the  povcrty  of  the 
parties  not  enabling  tliem  to  bring  it  on  for  hearing. 

On  the  case  now  coining  an  application  was  inade  by  tho  <Jounsel  for  A]>- 
pelliints  for  the  admission  of  fresh  évidence  said  to  hâve  been  obtained  since 
tlie  former  liearing,  relative  to  the  mental  capacity  of  Scott.  A  pétition 
8liorlly  after  the  tirst  hearing,  had  been  Indged  in  the  Council  office  for  that 
'>l>ject.  Respondeiit's  Connsel  objected  to  the  atfidavit  in  snpport  of  the  appli- 
cation being  read,  or  the  réception  of  new  évidence  after  the  long  delay  and 
Tlieir  Lordships  were  of  opinion  that,  in  the  circun'istances,  suc!»  an  applica- 
tion oould  not  l)e  entertained. 
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M.  Gahth,  Q.  C.,  jukI  M.  A.  T.  VVatson,  for  Appcllatit  : 
Tliree  (jUCHtioiis  ariso  :  First,  we  insist  tliut  tlic  inaiTiiip'  luis 
lujver  beeii  eelobnited  with  tlie  forni.s  aiul  cert'iiioiiiefs  ndjuiicd 
l»y  tho  uiicient  law  of  P^ranet^  in  force  of  Lovvor  Canada,  ho  as 
to  constitute  a  valid  n)arria^e.  (Tho  Lord  Cliief  Baron:  If  tlicif 
Avasa  inarria^'e  de  facto,  \i  lies  on  you  to  .show  it  wa«  irnalid 
in  law.)  To  he  valid  it  ou^ht  to  hâve  been  perfornied  l  ••  Mic 
pariah    priest  :   Dagussseau,  toni.  5,  pp.    150,  151,  152  ; 

rothier,  Mav'mqe,  p.  1.  eh.  1,  n*^  8,  partie  4,  cap.  1,  sec.  '\. 
art.  l.par.  5,  n"  850  (Ed.  1781);  Danty,  p.  102;  Durand  df 
Maillane,  Dict.  cun.,  vo  l!i(viulentin,  tom.  1,  p.  528,  Eil.  Lyons. 
1770,  Do  Héricoui"t,  Loix  ecdé.H.,  eh.  5,  art.  1,  no  27,  p.  474. 
The  Respondent's  Counsel  obji'ctod  to  tins  point  beinj»'  now 
raisod,  as  in  tho  tloclaration  Appellants  had  adinitted  tho 
marria^e  and  only  sou^ht  to  avoid  it  as  bein^'  eelebratfd 
when  Scott  was  in  e.rtreniw  and  unconscious,  and  submittcd 
that  it  was  not  for  Respondonts  to  giv(!  formai  proof  of  tlu' 
factuni  of  siich  niarria^e  ;  but  that  if  it  wero  nece.ssary  tlu; 
proofs  wero  sufficiont  accordinj^  to  tlu;  ))rovincial  statute 
35  Geo.  III,  c.  4,  sec.  4,  which  only  requiresthe  présence  of  two 
witnosses.  This  point  was  not  fui-ther  ar^uod.  Second,  tlic 
évidence  of  tho  médical  attendants  of  Scott  shows  that,  o'  tlu' 
time  tlie  marriago  took  place  betwoen  Scott  and  Resp'  it, 
Paquet,  which  was  only  two  days  before  his  death,  Se  s 

à  Vextrétïiité  de  la  vie,  so  as  to  render  such  niarriage  null 
and  void,  by  tho  Ordonnance  of  Louis  XIII  of  1639,  art.  (i, 
and  tho  Edict  of  tho  year  1()97,  depriving  of  civil  efl'oct 
niarriages  in  extremis,  Pothier,  tom.  5,  p.  238,  partie  5,  cli.  2, 
p.  429  ;  Ih.,  239  ;  Merlin,  Rép.de  Jur.,  vo  mariage,  tom.  1!>, 
sec.  9,  art.  3;  Ib.,  tom.  8,  sec.  19,  par.  1,  n"  3,  p.  47  ((juarto 
Ed.)  Third,  tho  évidence  establishes  tho  fact  that,  at  the  tinio 
of  the  pretendod  niarriage,  Scott  was  delirious  and  uncons- 
cious from  an  attackof  deliriam  t remens  and  then  incapable 
of  entering  into  any  valid  contract.  In  Dimesys.  Dime>i  (\) 
The  Attorney -General  vs.  Parnther.{2)  Deiv  va.  Clark  [S)  the 
principles  relating  to  lucid  intervais  are  fully  explained,  and 
those  authorities  sliew  that  the  party  claiming  must  establi.sli 
that  fact. 

Sir  R.  Palmer,  Q.  C,  and  M.  Westlake,  appeared  for  Kos- 
pondents,  but  wero  not  callod  upon. 

July  10.  Thoir  Lordahips'  judgment  was  pronounced  as 
follows  : 

The  Lord  Chief  Baron  :  This  is  an  appeal  from  a  judjif- 
inent  by  the  Court  of  Queeu's  Bench  for  Lower  Canada, 
affirming  a  décision  of  the  Superior  Court  of  the  Province,  in 
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an  action  hrcHiglitliy  Appollant.  nf^'iiinst  Kospondonts,  and  in 
wliit'li  tlic  (picstion  to  Itf  (IctcrininiMl  wjis  whotluM'  a  niarriii^^e 
lictwf'on  William  Honry  Scott,  (leceased.antl  Kcspondcnt.Maric- 
Mar^MUM'itc-Mauiicc  j'iupict,  on  tlic  IGth  ])cc«'inbcr,  l(S5l,  waa 
void.  S»'vcral  (jUf'.stiotiH  wore  raiscd  (but  diaposcd  of  diu'in^ 
tlic  ar^Minicnt)  upon  thc  allc^cd  non-conipliancc  witli  tlio 
fdnnalities  csscntial  to  thc  validity  of  u  uiarriajro  hy  the  law 
of  France  which  prcvails  in  Lovvei-  ( 'anada.  'riie  objections  to 
tlic  iiiarriaf^c  upon  tlicse  ^romids  (wliicb  a])pcai-cd  when  duly 
l'oiisidcred  to  be  unHU{)ported  by  tbc  autlioritics)  werc 
iihiuidoncd  by  tlic  ('ounsel  t'or  Appollant.  Two  qiicstions  alone 
ri'iimin  :  Thc  lirst,  whcther  tbis  niarriagc  was  contracted 
wliilc  Scott  was  <ï  Vcxl réï.i'ii''  lU  la  vie,  within  the  nicainn^ 
of  thc  Oth  ai'ticlc  of  the  Ordonnance  of  JOîîî);  thc  second  is 
wlicther,  at  tlic  tinic  when  the  nianiage  was  ho  contracted, 
Srott  was  of  soiuid  nnnd  and  in  |)osaesHion  of  bis  faculties. 
Hoth  thèse  (picstions  bave  been  decidc(l  in  favour  of  Respon- 
«lentM  nnaniniously  by  the  three  Jndges  of  the  Superior  Court, 
iiiid  by  three  Jud^es  out  of  four  of  the  Court  of  Queen'.s 
Bcnch  in  Lower  Canada.  And  we  think  that  tins  court 
ouf,dit  not,  unleas  there  be  nianifest  err»^'  in  the  judgincnts 
iniiler  appeal,  to  overrule  thèse  décisions  so  pronouneed  in 
tlu'  country  in  which  the  law  of  France,  by  which  the 
tiist  question  niust  be  deterniined,  prcvails,  and  niust  Ite 
known  and  continually  acted  upon  by  the  courts  of  law  ;  and 
in  which  also  the  witneases  on  both  aides  réside  and  inay  hâve 
been  more  or  less  known  to  or  aeen  when  under  examination 
by  the  judges  or  sonie  of  them,  who  likewise  are  familiar 
with  the  usages  and  customs  of  the  place  in  which  ail  the  cir- 
cunistances  which  formed  the  aubject  of  the  évidence  occurred. 
The  language  of  the  ordonnance  ia  this  :  Voulona  que  la  même 
peine  (de  la  privation  des  mir cessions)  ait  lieu  contre  les  en- 
fants qui  sont  nés  de  femmes  que  les  pères  ont  entretenues  et 
qu'ils  épousent  lorsqu'ils  sont  à  l'extrémité  de  la  vie.  Pothier 
(No  480)  says  :  "  Il  faut  que  ceux  qui  attaquent  ces  mariages 
prouvent  deux  choses:  1"  le  mauvais  commerce  qui  a  précédé 
le  hairiafje  ;  2°  que  lapcrsonne  était  in  extremis  lorsque  le  ma- 
riage a  été  contracté.  Le  mariage  est  censé  contracté  in  extre- 
III  is  lorsque  la  2Mffionne  était  au  lit  malade  d'une  maladie 
qui  avait  un  trait  prochain  à  la  mort  quoiqu'elle  ne  soit  morte 
que  quelques  mois  après.  Several  causes  appear  to  bave  been 
ilccided  upon  tliia  Ordonnance,  the  efFect  of  which  is  well  ex- 
pressed  in  Merlin,  Répertoire,  verl)o  Mariage,  sect.  19,  par.  1, 
'No  3,  p.  47,  vol.  VII,  in-quarto  :  "  Le  véritable,  l'unique  cas 
d'appliquer  l'ordonnance  est  lorsqu'un. homme  se  marie  dans 
nv  temps  où  il  se  sent  frappé  de  mort,  ou  la  violence  du  mal 
et  l'impuissance  des  remèdes  lui  fait  sentir  que  la  vie  est 
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])rete  à  lui  échapper."  It  seems  from  this  commentaiy  upon 
the  Ittw  that  the  patient  must  himself  feel  that  he  is  dyin^', 
or  that  the  violence  of  the  disease  and  the  inefficacity  of  ail 
remédies  impreaa  him  which  the  belief  that  life  is  about  to 
départ.  There  is  nothing  in  the  évidence  to  ahow  that  Mr  Scott 
thought  he  vvas  a  dying  nian.  Neither  Dr.  Jainieson  nor  Made- 
moiselle Paquet  thought  so  at  least,  iintil  after  the  day  of  the 
niarriage.  Dr.  Jamieson  himself  says  :  "  Fi'om  the  beginningof 
his  disease,  I  expected  that  he  vvould  recover  from  his  diseasw." 
"  On  the  first,  second  and  third  day,  I  did  not  look  upon  tlie 
disease  as  a  decidedly  mortal  one."  "  I  never  conveyed  to  Scott 
the  idea  that  he  was  or  might  be  in  danger."  And  in  an  other 
part  of  his  déposition  he  says  :  "  On  the  morning  of  the  I7th 
the  Défendant  W\f.H  Pacjuet,  inquired  of  me  as  to  the  state  of 
the  late  Mr.  Scotc.  I  informed  her  that  he  was  in  dangerous 
condition,  and  she  appeared  surprised  that  the  disease  was  at 
ail  connected  with  danger."  Besides  this  law  is  in  restraint  of 
natural  liberty,  and  it  must  therefore  be  clear,  beyond  doubt, 
that  it  is  applicable  to  the  particular  case  before  a  court  of 
justice  can  hold,  to  be  of  force  and  effect  to  avoid  a  marriage. 
The  great  question  in  thia  case,  however,  is  whetherMr.  Scott 
was  in  a  state  of  mind,  or  memory,  and  understanding,  to 
enable  him  lawfully  to  contract  marriage.  On  the  one  hand, 
we  hâve  the  évidence  of  Dr.  Jamieson,  who  visited  him  first 
on  the  afternoon  of  the  15th  of  December,  and  found  him  suf- 
f ering  under  erysipelatous  inflammation  in  the  face,  arising  as 
it  appears  from  his  having  come  in  contact  with  a  heated  stt)vp, 
while  dozing  or  sleeping  in  a  chaif.  Strong  aperieiits  were 
administered,  and  ata  later  period  of.the  afternoon,  the  doctor 
concluded  that  deiirioni  treiiiens  was  approaching.  At  this 
time  he  quitted  the  house  in  which  hc  resided,  with  liis  aister. 
iud  proceeded  to  the  house  of  the  Respondent  Paquet,  shewing 
signa  of  great  excitement  and  irritability,  with  delusions,  as 
he  went  along.  At  a  later  hour  he  was  again  visited  by  the 
doctor,  who  remained  with  him  during  the  greater  part  of  the 
night,  saw  him  again  the  next  morning,  and  left  him  about 
two  in  the  afternoon,  when,  as  he  says,  he  was  labouring  under 
delirium  trqjnens,  developing  itself  by  mental  hallucinations. 
He  then  again  left  him  in  the  house  of  the  Respondent  for 
some  hours,  and  returned  in  the  evening,  and  from  this  time 
until  the  morning  of  the  18th,  it  is  asserted  he  was  vvholly 
incapacitated  by  this  disease  from  doing  any  act  whatevei- 
requiring  the  exercise  of  his  faculties  ;  and  on  the  night  of  the 
]  8th,  he  died.  If  Dr.  Jamieson  be  correct  as  to  the  existence  of 
delirinvh  tre mens  and  the  conséquent  incapacity  of  Mr.  Scott, 
although  he  does  not  expressly  déclare  that  it  was  impossible 
he  should  hâve  been  compétent  to  exercise    his  faculties  in  a 
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mtioiial  uianner,  either  on  the  at'ternoon  of  the  lôth.or  durin^ 
ail  liour  or  more  on  the  lOth,  it  is  certainly  to  be  inferred  from 
tlie  whole  of  his  évidence,  taken  together,  that  no  such  inter- 
vais of  in  capacity  could  hâve  existed.and  that  it  was  only  dn- 
riiif,'  tlie  tiine  neceasary  to  answer  one  or  two  (|Uestions,  or 
soiiie  other  sliort  period  of  tranquillity,  tliat  he  can  be  aaid  to 
liave  been  capable  of  exerciainp^  his  reason  and  understandinj;. 
On  the  other  hand  vve  hâve  the  testimony  oi  at  least  three 
witiie.sses  of  unimpeached  oharacter,  and  having  no  interest 
whatever  in  the  perpétration  of  a  fraud,  or  in  the  niisrepre- 
Hentation  or  suppression  of  the  truth,  vvho  dépose  to  a  séries 
of  acts  done  by  the  deceased,  which,  if  trnly  narrated  and 
(leseribed,  prove  incontestably  that  Mr.  Scott  was  during  the 
space  of  an  hour  and  more,  within  which  the  marriage  was 
soluninized  and  the  marriage  contract  prepared  under  his  ins 
tructions  and  execnted  by  himself,  in  a  perfect  state  of  capa- 
city, niemory  and  intelligence.  We  ma}'  pass  by  the  commu- 
nication betwe^^  Vncé,  the  roman  catholic  priest,  and  Mr. 
Scott,  on  the  afterncon  of  the  15th,  merely  observing  that  the 
diîceased  upon  this  occasion  expressed  himself  rationally  while 
iiifonning  the  priest  of  his  having  had  an  altercation  with  his 
sister,  that  he  was  desirousthat  he  should  marry  him  to  Made- 
moiselle Pa(|uet,  that  he  had  sent  to  him  for  that  purpose,  and 
when  told  that  a  dispensation  was  necessary,  he  desired  that 
a  hishop  should  be  written  to  immediately,  in  ortler  that  it 
initfht  be  obtained.  The  following  day,  the  KJth,  upon  the  ar- 
rivai (;f  the  dispensation,  the  priest  proceeded  again  to  the 
house  of  Mr.  Scott,  and  found  liim,  as  he  positively  swears,  in 
perfect  possession  of  his  understanding;  and  hère  begins  a 
séries  of  acts  on  the  part  of  the  deceased,  which  if  )'eally  done 
prove<l  to  démonstration  a  state  of  perfect  mental  eompetency 
aud  capacity.  He  received  the  priest 's  explanation  of  the  oath 
01-  engagement  )"equired  that  liis  wife  should  be  left  to  the  free 
exercise  of  her  religion  and  that  the  children  might  be  brought 
up  in  the  roman  catholic  faitii  :  he  observed  that  at  a  for- 
mer period  (aud  in  this  statement  he  is  contirmed  by  Mons. 
Père  Martin,  the  priest)  he  v.as  about  to  marry  Mademoiselle 
Paipiet,  but  objected  to  this  engagenient,  on  the  ground 
that  he  was  required  to  ph'dge  himself  that  the  children 
should  be  so  brought  up,  and  not  merely  that  he  would 
permit  them  to  use  their  own  free  will  as  to  their  religion  ; 
he  gave  the  necessary  information  as  to  the  names  of  his 
relatives,  and  the  âges  of  his  children,  in  order  that  the 
u.sual  registration  sliould  be  made  ;  he  took  the  pen  in 
his  hand  and  wrote  the  name  of  one  of  his  parents  l)ecause 
tlie  priest  was  unable  to  spell  it  ;  he  sent  for  a  notary 
iuul  his  clerk  ;  lie  gave  instructions  for  the  marriage  contract 
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inforining  the  notary  that  his  wife  waa  to  be  requii-cd  to  trive 
up  the  communuidé  de  biens,  and  that  in  considération  of  tliis 
rennnciation,  he  conferred  upon  her  and  her  lieirs  ail  lii.s  im- 
nioveable  or  real  estate,  whieh  he  deseribed  as  sitwated  in  tho 
several  parishes  of  St.  Eustache  and  St.  Martin  ;  he  gave  ulso 
to  his  wife,  but  in  trust  only,  in  eijual  thirds  for  tvvo  of  tliis 
sisters,  Ann  Scott  and  Jane  Scott,  and  his  daughter,  by  Pa- 
quet, Caroline  Scott,  a  large  sum  of  conipensation  nioney  to 
which  he  was  entitled  by  reason  of  losses  sustained  in  tho 
rébellion  of  1837  ;  and  besidea  disposing  of  the  reniainder  of 
his  property  under  this  niarriage  contraet,  it  is  sworn  npoii 
the  évidence  of  Ai-chanibault  the  notary,  that  U])on  a  sugges- 
tion that  he  should  dispose  of  his  property,  by  vvill,  he  liini- 
self  declared  that  he  had  deterrnined  to  do  so  by  a  niarriugc 
contraet  :  and  the  contraet  was  drawn  up  and  executed  uccoi- 
dingly.  Ail  this,  together  with  the  celebï'ation  of  the  niar- 
riage itself,  is  conHrnied  by  the  independent  testiniony  of  M, 
Féré,  a  friend  of  the  deceased  residing  at  St.  Eustache.  It  is 
iinpossil)le,  unless  thèse  witnesses  are  guilty  of  deliberate  per- 
Jury,  that  the  deceaserl  was  at  this  tinie  otherwise  than  in  pcr- 
fect  possession  of  his  inind,  nieniory  and  understanding,  and 
of  pei'fect  capacity  to  contraet  a  lawful  marriage,  It  is  ti-nc 
that  during  this  pi-oceeding,  upon  a  noise  being  heard  froiii 
the  agitation  of  the  shutters  by  the  wind,  heisproved  toliave 
cried  out  :  "  'l'hey  are  coniing  !  they  are  coniing  !  "  If  this  wero 
as  suggested  by  the  Respondents,  an  expression  uttered  under 
an  idea  that  the  intelligence  of  the  resuit  of  his  élection  had 
arrived,  it  requires  no  comment.  But  if  it  were,  as  insisted 
by  the  PlaintifF,  the  manifestation  of  a  delusion  created 
by  delirium  it  appears  to  bave  bcen  dispelled  and  to  huvo 
ceased  upon  his  being  convinced,  a  few  moments  after- 
wards.  that  the  noise  was  occasioned  by  the  wind.  We  think 
therefore,  on  the  whole,  that  whatever  degree  of  suspicion  niay 
naturally  arise  from  the  very  cogent  and  circumstaiitial  évi- 
dence of  doctor  Jamieson,  coupled  with  the  testimony  of  the 
witnes.ses  who  spoke  to  the  wikiness  and  excitcment  of  his 
demeanour  dui'ing  certain  portions  of  the  three  days  in  (]Uo.s- 
tion,  that  ail  this  together  is  insufticient  to  outweigh  the  posi- 
tive and  distinct  évidence  of  so  many  witnesses  to  the  wlioie 
scène  of  the  solemnization  of  the  marriage  and  the  ))reparfi- 
tion  and  exécution  of  the  marriage  contraet,  or  to  war- 
rant us  in  setting  aside  the  united  décisions  of  the  Suporior 
Court,  and  the  Court  of  Queen's  Bench  in  Lower  Cyanad.i,  by 
which  the  judgment  in  favor  of  the  Kespondents  and  now  un- 
der appeal  lias  been  pronounced.  Their  Lordships  will,  tho- 
refore,  humbly  report  to  Her  Majesty  as  their  opinion  that  tlie 
jumdgents  of  the  Court  of  Queen's  Bench  of  Lower  Cana^ia 
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and  of  the  Superior  Court  ouglit  to  be  affirmed,  and  tliis  ap- 
nc'iil  dismissed.  Judgment  confirmed.  (4  J.,  p.  149;  11  j., 
p.  2.S9  ;  17  D.  T.  B.  C,  p.  283,  et4  Moore's  P.  C.  Rep.N.  S.,  p.  505.) 

Wilde,  Rees,  Humphry  and  Wilde,  Solicitors  for  Respon- 
dcnts. 

AsHUKsT,  MoRULS  and  Co.,  Sollicitors  for  Appcllant. 


ENQUETE. 

Superior  Court,  Montréal,  30th  April,  1800. 
Corani  Badoley,  J. 
JosEi'H  i',s'.  MoRROw  et  al. 

ILII  :  That  a  witiiess  oannot  be  examincd  a  second  time  by  the 
partv  producing  him  in  the  saine  case  uiiless  allowed  by  the  court  on 
si)i'cial  application. 

A  witness  who  had  been  exaniined  sonie  inonths  before  by 
the  Défendants,  was  again  before  closing  their  eiiqu  ^Y^  brouglit 
up  by  tliem  to  giv^e  f urther  évidence.  The  identity  of  the  wit- 
ness being  established  by  bis  examination  on  voir  dire,  Plain- 
tiff  olijected  to  bis  giving  f  urther  évidence. 

MoNK,  J.,  presiding  at  enquête,  maintained  the  objection» 
liolding  the  examination  de  nova  of  a  witness  to  be  inadmis- 
sible unless  authorized  by  tiie  court,  upon  spécial  application 
inade  to  that  eftect.  Motion  having  been  made  to  revise  the 
ruling  at  enquête. 

Badoley,  J.,  remarked  that  auch  right  could  only  be  ob- 
tained  on  a  spécial  application  to  the  court,  stating  the  particu- 
lar  grounds  why  such  a  privilège  should  V)e  granted.  Motion 
lejected,  and  the  ruling  at  enquête  sustained.    (4  J.,  p.  238.) 

Cross  and  Banoroft,  for  Plaintitf. 

Ricard,  for  Défendants. 

Case  cited   of  »S7.  Denis  vs.  Grenier  (6  R.  J.  R  Q.,  p.  395.) 


SOCŒTE.-DECLARATION. 

Cour  de  Circuit,  Montréal,  18  juin  1800. 
Coram  MoNK,  J. 

SK\lf,('AL  V8.  ChENEVERT. 

Lu  déchiration  des  noms  de  ton-*  les  membres  d'une  sociét<''  commer- 
ciale, rtMiuise  par  l'acte  12  Vict.,  cii.  45,  doit-elle  être  faite  partout  où  la 
wiicii'tC'  lait  quel  pi'acte  de  conmierce,  ou  suMit-il  de  la  taire  au  greiro  de 
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la  Conr  Supérieure  et  au  bureau  d'enregistrement  du  lieu  où  la  société 
a  son  comptoir  et  où  est  le  siège  de  ses  affaiies  ? 
Jugé  :  Que  la  déclaration  au  lieu  où  la  société  a  son  comptoir  suflit.  (1) 

Le  Défendeur,  domicilié  à  Trois-Rivières,  était  poursuivi 
comme  actionnaire  de  la  "  Compagnie  de  navigation  des  Trois- 
Rivières,  "  pour  le  montant  de  la  pénalité  imposée  par  l'Acte 
12  Vict.,ch.  45,  contre  ceux,  qui,  faisant  partie  d'une  société 
counnerciale,  négligent  de  faire,  <lans  les  soixante  jours,  la  dé- 
claration du  nom  de  leurs  associés,  tel  que  requis  par  cet  acte. 
Le  Demaneeur  alléguait  que  cette  compagnie  avait  fait  des  af- 
faires à  Montréal,  et  que  le  Défendeur  était  passible  de  l'amende' 
de  £50,  pour  n'avoir  pas  produit  sa  déclaration  au  greffe  de  la 
Coui"  Supérieure  et  aubureau  d'enregistrement,  à  Montréal. 

Le  Défendeur  a  décliné  la  juridiction  de  la  cour,  se  fondant 
sur  ce  que  la  compagnie  de  navigation  des  Trois  Rivières 
n'ayant  pas  fait  d'affaires  à  Montréal,  il  n'était  tenu  de  jno- 
duire  la  déclaration  exigée  par  le  statut  qu'à  Trois-Rivières, 
qui  était  le  siège  de  ses  affaires,  que  la  cause  de  l'action  n'ayant 
pas  origine  à  Montréal,  il  n'avait  pu  être  traduit  hors  la  juri- 
diction de  son  domicile.  A  l'enquête,  il  fut  prouvé  que  la  C-oni- 
pagnie  de  navigation  <les  Trois-Rivières  avait  établi  une  ligiu' 
de  communication  entre  les  Trois- Rivières  et  Montréal,  que  son 
bureau  devait  être  à  Trois-Rivières,  (]u'elle  y  avait  ses  agents 
et  que  les  assemblées  de  la  compagnie  s'y  étaient  tenues,  qu'elle 
avait  fait  naviguer  un  bateau  à  vapeur  qui  avait  transporté 
des  voyageurs  et  des  marchandises  de  Montréal  à  Trois-Ri- 
vières. Le  Défendeur  prétendait  que  l'acte  qui  exige  la  publi- 
cation du  nom  des  membres  de  toute  société  commerciale  avait 
été  passé  d'après  une  loi  qui  existe  maintenant  en  France,  et 
qui  n'était  elle-même,  que  la  reproduction  modifiée  des  articles 
de  l'Ordonnance  de  1673,  sur  le  même  sujet,  tombée  en  désué- 
tude longtemps  avant  le  code  :  que  le  but  de  cette  publication 
était  de  faire  connaître  les  noms  de  tous  les  associés  à  ceux 
qui  pouvaient  avoir  des  transactions  avec  la  société,  et  (juc 
pour  remplir  ce  but,  cette  publication  n'était  nécessaire  (]ue 
là  où  la  société  avait  un  bureau,  une  maison  ou  un  éta- 
blissement c'est-à-dire,  à  l'endroit  où  elle  pouvait  être 
régulièrement  assignée,  et  non  pas  partout  où  elle  pouvait 
faire  quelqu'acte  isolé  de  connnerce.  Que  la  loi  française  n'exi- 
geait rien  autre  chose,  et  que,  nonobstant  quelque  légère  diHé- 
rence  dans  les  termes,  elle  devait  servir  à  l'interprétation  de 
notns  statut,  l'objet  des  deux  lois  étant  le  même.  (1)  Le  Deniaii- 

(1)  V.  art.  1834  C.  C. 

(1)  MasHé,  Droit  commerria/,  t.  3,  p.  45,  No  55.  &  No.  57,  p.  49, 
De  Langle,  Société  coin.,  t.  2,  p.  15,  Nos  72!)  et  suiv. 
Uoujet  et  Merger,  co  .Socitté,  Nos  163,  166,  273. 
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deiir  prétendait  au  contraire,  qu'il  suffisait  que  la  société  eût 
fait  quelques  actes  de  commerce,  même  un  seul,  à  Montréal, 
pour  soumettre  le  Défendeur  à  la  pénalité  imposée  par  le  sta- 
tut. 

Le  Juge  MoNK  :  Pour  interpréter  correctement  le  statut,  il 
faut  rechercher  le  but  (pie  la  législature  avait  en  vue  en  le  pas- 
sant, ce  but  était  évidemmetit  de  faire  connaître  à  ceux  qui 
pourraient  transiger-  avec  une  société  le  nom  de  ses  membres. 
C'est  surtout  là  où  l'assignation  peut  être  donnée,  dans  les  cas 
de  poursuites,  ([ue  cette  connaissance  est  nécessaire,  et  c'est 
aussi  au  domicile  social  que  la  publication  doit  être  faite.  Il  se- 
rait déraisonnable  d'exiger  l'accomplis-sement  de  la  formalité  vie 
]a  publication  à  tous  les  ports  qu'un  vaisseau  appartenant  à  \ine 
société  peut  fréquenter,  et  le  statut,  en  exigeant  la  publication 
partout  où  la  société  fait  des  affaires,  a  seulement  voulu  dire 
ce  (pie  la  loi  f  ran(;aise  explique  en  d'autres  termes,  lorscju'elle 
dit  partout  où  la  société  a  une  maison  ou  un  établissement 
de  commerce.  Le  Défendeur  réside  à  Montréal,  et,  si  le  De- 
mandeur a  droit  de  recouvrer  la  pénalité  qu'il  réclame,  ce  ne 
peut  être  que  parce  que  le  Défendeur  n'aurait  pas  produit  de 
déclaration  à  Trois-Rivières  même,  et  ce  n'est  que  là  que  l'ac- 
tion pourrait  être  portée.  L'exception  déclinatoire  est  main- 
tenue, et  l'action  déboutée.  (4  J.,  p.  239.) 

Lakrenaye  et  Papin,  pour  le  Demandeur. 

El).  Carter,  Conseil. 

DoRioN,  DoRioN  et  Senécal,  p(3ur  le  Défendeur. 

Hethune  et  DuNKiN,  Conseils. 


w>'  r 


G01IPETENGE.-DR0IT  D'ACTION. 

Qi'EEN'.s  Bench,  Appeal  Side,  Montréal,  6  septembre  LS()L 

Before  Sir  L.  H.  LaFontaine,  Bart.,  Chief-Justice, 
Ayi.win,   Duval,   Meredith  ancl   Mondelet,   Justices. 

Sexécal,  Appellant,  and  Chenevert,  Respondent. 

DiiiLs  une  action  de  la  Cour  de  Circuit,  Montréal,  pour  une  j)énalité 
de  £50,  pour  n'avoir  pas  enregistrt5  au  bureau  du  i^rotonotairo,  k  Mont- 
réal, un  acte  de  société  de  la  Compagnie  de  navigation  de  Trois-Rivières, 
fait  Ji  Ïrois-Rivières,  le  Défendeur  ayant  son  domicile  à  Trois-Rivières, 
et  ayant  été  cité  là,  pour  comparaître  devant  la  (?our  de  Circuit  à  Mont- 
réal: 

Jugé,  en  cour  inférieure  :  Sur  exception  déclinatoire,  que  la  compagnie, 
ayant  le  siège  principal  de  ses  affaires  à  Trois-Rivières,  n'était  pas 
tonne  d'enregistrer  à  Montréal. 

Kn  appel,  confirmant  le  jugement  :  Que  toute  la  cause  d'action  doit 
originer  dan»!  le  district  où  l'action  est  portée,  pour  donner  juridiction  à 
lu  cour. 

Voir  le  jugement  do  la  Cou»"  Supérieure,  suprà  p.  235. 
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Meredith,  Justice  :  The  clause  of  our  statute  (Consolidated 
statutes  of  L.  C.,cap.  (52,  sect.  20),  declaring  tliat  "  any  action, 
"  suit  or  proceeding,  may  be  comnienced  at  the  place  wliere 
"  the  ternis  of  the  Superior  Court  or  Circuit  Court  are  licld 
"  in  any  district  or  circuit,  provided  the  cavf^e  of  surh  action, 
"  suit,  or  proceedinf]f  respectively  arose  within  such  district  or 
"  circuit,"  is  in  efïect  the  saine  as  the  provision  of  the  en^dish 
county  court  act.  (9th  and  lOth  Vict.,  cap.  95,  sect.  60),  wiiich 
enacts  "  timt  the  summons  to  the  Défendant  nmy  issue  in 
"  any  district  in  which  the  Défendant,  or  one  of  tlie  Dcfen- 
"  dants  shall  dwell  or  carry  on  his  business,  at  the  tiine  of  the 
"  action  brought,  or  &c.,"  or  in  "  which  the  cause  of  action 
"  arose  :  "  Under  this  provision  of  law,  it  bas  been  heM,  by 
the  Courts  of  Queen's  Bench,  Exche<juer,  and  Comnion  Pleas, 
in  Kngland,  that,  by  the  words  "  cause  of  action  "  are  meant 
the  wbole  cause  of  action  ;  and,  accordingly,  in  Borf/iwick  vs. 
Wdltov,  (1)  where  goods  were  ordered  at  Oxford,  and 
dolivered  at  Manchester,  it  was  held  that  the  county  court 
judge  at  Manchester  had  not  jurisdiction,  and  chief  justice 
Jervis  iti  dis))osing  of  that  case  observed  :  "  It  bas  been  decided 
"  over  and  over  again,  that  '  the  cause  of  action  '  in  the  9th 
"  and  lOth  Vict.,  cap.  95,  sec.  GO,  nieans  the  whole  cause  of 
"  action  ;  1  therefore  think  the  County  Court  Judge  was 
"  wrong  in  assuniing  jurisdiction.  The  whole  cause  of  action 
"  clearly  did  not  arise  in  Manchestei".  The  mère  delivery 
"  of  the  goods  at  the  railway  station  there,  was  not  enougli. 
"  The  Plaintiff's  were  bound  further  to  prove  the  order;  and 
"  that  was  given  and  received  at  Oxford.  The  appeal  therefore 
"  (said  the  learned  chief  justice)  must  be  allowed."  Judge 
Maule  used  nearly  the  same  words  in  concurring  in  the  judg- 
nient,  and  added,"  every  thing  tiiat  is  requisite  to  show  tho 
"  action  to  be  niaintainable  is  part  of  the  cause  of  action." 
Applying  the  doctrine  thus  laid  down,  which  appears  to  nie 
to  be  perfectly  reasonable  to  the  |  resent  case,  amî  adniittlny, 
for  the  purpose  of  the  présent  discussion,  that  the  Défendant 
was  bound  to  register  a  déclaration  of  copartnership,  as  coii- 
tcnded  by  the  Plaintitf,  in  the  district  of  Montréal  ;  still  it  i.s 
proved  that  the  association  of  which  Défendant  is  a  nienibcr, 
was  foruied  or  organized  in  the  district  of  Three-Rivers,  a 
part  of  the  cause  of  action,  therefore,  naniely  :  the  organization 
of  the  Company  did  not  arise  in  the  district  of  Montréal;  and 
therefore,  (witliout  expressing  any  opinion  as  to  vvhether  a 
déclaration  of  the  alleged  copartnership  ought  or  ouglit  not 
to  hâve  been  enregistered  in  the  district  of  Montréal)  it  secnis 
to  me  to  be  plain  that  the  declinatory  exception  was  properly 


(I)  15  ('»mi.  Ikueli,  503  ;  80  Eng.  C.  L.,  p.  490. 
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niaintîiined  ;  as  the  whole  of  the  cause  of  action  did  not  arise 
in  the  district  in  which  the  action  was  brou^ht. 

MoXDELET,  Juge  :  L'Intimé,  Défendeur  en  la  Cour  de 
Circuit  à  Montréal,  et  que  le  Demandeur  allègue  être  un  des 
associés  d'une  société  comnierciaie  non  incorpoi'ée,  et  demeu- 
mnt  à  Trois-Rivières,  est  poursuivi  pour  le  paiement  d'une 
pénalité  de  £50  encourue  par  le  fait  qu'il  n'y  a  pas  eu  à  Mont- 
réal un  enregistrement  de  la  dite  société  au  greffe  de  la  Cour 
Supérieure,  et  au  bureau  du  régistrateur,  et  ce  en  contraven- 
tion à  la  12  Vict.,  cap.  45,  sec.  1.  11  a  été  assigné  de  compa- 
raître à  la  Cour  de  Circuit  à  Montréal  et  a  plaidé  par  une 
exception  déclinatoire.  Le  mérite  est  mêlé  avec  cette  excep- 
tion. Le  jugement  conunet  la  même  irrégularité.  Il  fallait  au, 
préalable  statuer  sur  la  question  de  juridiction.  Je  suis  d'avis 
distinctement  que  la  Gourde  Circuit  a  bien  jugé  en  déclarant 
qu'elle  n'a  pas  de  juridiction,  mais,  en  confirmant  ce  jugement, 
je  retrancherais  (lu  motivé  la  partie  qui  statue  sur  la  question 
au  mérite,  c'est-à-dire  sur  la  non-obligation  de  la  société  d'en- 
registti-ement  à  Montréal.  Il  est  évident  que  le  Défendeur  de- 
meurant à  Trois-Rivières  ne  peut  être  assigné  à  Montréal, 
qu'en  autant  (pie  la  cause  d'action  a  origine  à  Montréal  :  cette 
pénalité  n'est  pas  ce  (jue  l'on  appelle  une  cause  d'action  résul- 
tant d'un  contrat,  d'une  ol>ligation  d'un  ansumpHit.  Au  reste 
coumie  il  n'est  aucunement  établi  (|ue  le  siège  des  affaires  do 
cette  société  fût  à  Montréal  ;  qu'au  contraire,  il  est  à  Trois- 
Rivières,  ou  tout  au  plus  à  bord  du  vapeur  Ottawa,  il  s'ensuit 
(|ue  l'assignation  n'a  pu  se  faire  légalement  pour  la  com[)aru- 
tion  du  ])éfen(leur  à  la  Cour  de  Circuit  de  Montréal.  Lors- 
qu'une société  a  un  bureau  d'affjdres,  on  fait  la  signification  à 
ce  bureau  d'affaires  ;  si  on  a  à  assigner  individuellement  un 
(le  ces  associés,  on  le  doit  faire  pour  le  contraindre  de  com- 
paraître dans  la  juridiction  où  il  demeure,  devant  ses  juges 
naturels,  à  moins  que  la  loi  n'en  ait  décidé  autrement. 
Ainsi,  dans  le  cas  même  où  le  Défendeur  aurait  encouru 
la  pénalité  pour  le  recouvrement  de  lacpielle  l'action  est 
intentée,  il  n'en  est  pas  moins  vrai,  (pi'il  eût  dû  être  assigné 
pour  comparaître  à  Trois-Rivières  où  il  demeure.  D'après  ces 
raisuns,  j'opine  pour  la  confirmation  du  jugement  de  la  cour 
de  première  instance. 

Jugement  :  "  Considérant  (lue  la  cour  de  première  instance 
"  a  bien  jugé,  en  déclarant  ([u'elle  n'a  aucune  juridiction  sur 
"  la  matière  en  litige,  déboutant  l'acticjn  du  Demandeur,  con- 
"  firme,  &c."  (12  />.  T.  B.  C,  p.  145,  et  (i  J.,  p.  40.) 

Lafrenaye  and  Paitn,  for  Appellant. 

E.  Carte  II,  Counsel. 

DoRloN,  DouloN  and  SenÉcal,  f(jr  Respondent. 
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GONTRAIHTZ  PAR  CORPS. 

Court  ov  Queen's  Bench,  in  Appeal, 

Montréal,  31st  May,  18()(). 

Comin  Sir  L.  H.  LaFontaine,  Bart.,  Chief  Justice,  Aylwix,  .1., 

DUVAL,  J.,  MONDELET,   J. 

William  Brooks  (Défendant  in  the  court  below),  Appellant, 
and  Nathaniel  S.  Whitney  (Plaintiff'in  the  court  below), 
Respondent. 

Ht'ld  :  That  a  varianoe  between  the  final  juclgment  ou  the  rulc  lor 
contrainte  par  corps  and  the  terms  oftlie  rnle  is  not  a  gronnd  for  set- 
tinji  aside  tlie  said  jndgment. 

That  a  Défendant,  who  beconies  a  voluntary  guardian  of  effets  seized 
under  a  writ  of  exécution  is  liableto  contrainte  par  corps  (l). 

Tliis  was  an  appeal  from  a  jud^ment  rendered  in  the  Supii- 
riorCourt  upon  a  rule  nisi  causa.  Plaintiff  obtained  a  judoniLiit 
against  Défendant  for  ^GQ2  vvith  interest  and  costs.  Tlie  slic- 
rilTseized  certain  property  under  a  writ  of  exécution,  of  whicli 
Défendant  becanie  voluntary  guardian.  The  sherifï"  retunied 
that  Défendant  refused  to  deliver  him  up  the  goods  and  that 
thereby  he  was  unable  to  proceed  to  their  sale.  The  Superior 
Court  granted  Plaintiff  a  rule  nisi  causa,  ordering,  "  tliat 
Défendant  be  deelared  to  hâve  been  in  contempt  of  court, 
and  liable  to  be  contraint  par  corps,  and  ordering  him  to  bc 
conimitted  to  the  common  jail  of  the  district  of  St.  Francis, 
until  he  shall  hâve  produced  the  etFects  seized,  that  the  sanic 
niay  be  sold  or  until  he  shall  hâve  produced  tlie  full  value 
thereof,  or  until  he  shall  ha.ve  paid  to  Plaintiff  the  anioniit  of 
the  debt,  interest  and  costs  in  the  cause,  and  the  subse(jUoiit 
costs  occurred  therein."  Appellant  appeared  on  the  return  of  tlio 
rule,  and  fyled  an  answer  in  writing,  objecting  that  the  rule 
was  irregularly  issued  as  he  had  received  no  notice  of  it,  and 
that  lie  could  not  be  légal ly  appointed  guardian.  The  court 
disinissed  the  answer,  and  ordered  the  value  of  the  goods  to 
be  established,  avant  faire  droit.  The  parties  went  to  évi- 
dence as  to  the  value,  which  was  adniitted  by  the  Defeiulaut, 
to  be  $800.  The  court,  on  the  30th  June,  IS59,  gave  judgiuent 
niaking  the  rule  absolute,  in  the  following  tertns  :  "  La  cour 
"  déclare  absolue  la  règle  du  26  mars  1859,  et  ordonne  qu'un 
"  bref  de  contrainte  par  corps  émane  en  cette  cause  pour  arrêter 
"  la  personne  du  dit  William  Brooks,  le  Défendeur,  gardien 
"  nommé  des  effets  saisis  en  cette  cause,  et  l'incarcérer  dans  la 
"  prison  commune  du  district  de  St.  Francis,  et  l'y  détenir  jus- 
"  qu'à  ce  (ju'il  ait  payé  la  dette,  intérêt,  frais  et  le.s  frais  suh- 

(1)  V.  art.  Ô60,  597  et  875,  C.  P.  0. 
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"  sé(]uents  en  vertu  du  jugement  rendu  en  cette  cause  le  30" 
"jour  de  décembre  1(S58,  c'est  à  savoir  :  la  somme  de  six  cent 
"  soixante  et  deux  piastres  de  dette,  avec  intérêt  sur  icelle,  à 
"  compter  du  premier  jour  de  juillet  1858,  jusqu'au  paiement, 
"  quarante  et  une  piastres  et  trente-cinq  cents  de  frais  taxés 
"  sur  le  jugement,  trois  piastres  et  trente-trois  cents,  frais  ac- 
"  crus  sur  le  bref  âe  Jieri  facias  de  bonis,  six  piastres  et  quinze 
"  cents,  frais  du  shérif  sur  le  bref  de  fleri  /aciaa  de  bonis,  et 
"  enfin  les  dépens  de  la  règle  pour  contrainte  par  corps  aux- 
"  quels  dépens  la  cour  condamne  le  Défendeur  mis  en  cause, 
"  et  taxés  par  ce  jugement  à  deux  louis  onze  schellinga  et  six 
"  deniers." 

From  this  judgment,  an  appeal  was  instituted,  and  the 
follovving  points  were  urged  by  Appellant  :  That  the  rule  was 
inqiroperly  issued  in  the  first  instance,  no  notice  of  PlaintitFs 
application  for  such  x'ule  having  been  given  to  Appellant,  as 
required  by  the  rules  of  practice  of  the  Superior  Court.  That 
the  condemnation  contained  in  the  judgment  exceeded  the 
(leniand  of  Plaintiff  in  his  motion,  and  the  order  contained  in 
the  rule,  and,  in  this  respect,  the  court  adjudged  idtra  petita, 
and,  thereby,  deprived  Appellant  of  the  option  granted 
in  his  favour,  viz.  :  to  produce  the  effects  seized,  or,  in  default 
of  ao  doing,  to  pay  the  debt,  &c.  That,  by  judgment  of  the 
30th  June,  Appellant  was  condemned  to  imprisonment,  until 
he  should  hâve  paid,  in  addition  to  the  debt,  interest,  costs, 
and  subséquent  costs,  the  costs  of  the  rule,  which  were  by  the 
judgment  taxed  at  £2  Ils.  6d.,  a  condemnation  not  sought 
for  by  Plaintitfs  motion,  and  not  according  to  the  ternis  of 
the  rule.  That  the  appointment  of  the  saisi,  as  guardian,  was 
illégal,  and  did  not  constitute  him  the  dépositaire  j  adiciaire  of 
tho  effects  seized,  and,  therefore,  he  was  not  liable  to  the  con- 
irainte  par  cor/>s.(l)The  Respondentcontended  that  Défendant 
as  gardien,  was  in  contempt  of  the  court,  and  in  bad  faith, 
and  had  taken  advantage  of  his  ow^n  act  and  wrong  ;  that  it 
was  compétent  for  the  court  below,  as  the  sole  judge  of  con- 
tenqjt  against  itself,  to  restrain  the  alternative  asked  for  by 
the  rule,  and  to  condemn  Défendant  in  manner  and  form  as 
set  forth  in  the  judgment  appealed  from. 

MoNDELET,  Justice,  dissented  on  the  grounds  that  the 
alternative  of  producing  the  efiects  seized  should  hâve  been 
given,  that  the  judgment  went  beyond  the  rule,  and  was 
untenable. 

The  court  could  modify  the  rule,  but  could  not  increase  its 
severity,  and  grant  more  than  was  asked.   He  would  hâve 

(1)  Appellant's  authorities  :  Leverson  and  Boston,  5  /?.  /.  R.  Q.,  p.  446,  et 
seq.  ;  Troplong,  ContraiiUe  par  corps,  n"»  132,  141,  231,  324,  327. 
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reformed  the  judgment  and  hâve  granted  the  alternative 
striking  out  also  ail  about  contempt  ot"  the  court,  the  rule  being 
simply  a  rule  for  contrainte. 

Aylwin,  Justice,  stated  that,  if  Appellant  were  an  ordinary 
gardien,  the  alternative  to  produce  the  effects  would  havo 
been  granted  ;  hère  Défendant  was  raade  gardien,  iniproperly 
it  was  true,  but  he  could  not  allowed  to  escape  from'the  liahi- 
lity  he  had  assumed. 

The  Chief  Justice  :  It  would  hâve  been  more  regular  not  to 
hâve  said  anvthing  of  contempt  of  court.  Judgment  contiruied. 
(10  D.  T.  B.  a,  p.  244,  et  4  J.,  p.  279.) 

Abbott  and  Dorman,  for  Appellant, 

ÏORRANCE  and  Morris,  for  Respondent. 


CITT  COUNGILI.OR.->MONTREAL.-DISQUALinGATION. 

SuPERiOR  Court,  Montréal,  29th  February,  18G0. 

Coram  Smith,  J. 
Rolland  vs.  Bristow. 

Held  :  Under  14  and  15  Vict.,  cap.  128,  ss.  8  and  41,  1"  That  a  party 
elected  to  be  councillor  in  tlie  corporation  of  the  city  of  Montréal,  not 
beinjj  possessed  to  his  own  use  and  benefit  of  real  and  personal  estate 
within  the  city  of  Montréal  after  paymenl  of  his  jnst  debts,  of  the  value 
of  £ôOO  cnrrency,  is  not  qiialified  to  be  so  elected. 

2'  That  a  party  elected  to  be  such  a  councillor,  andibecoming  insol- 
vent  during  his  occupancy  of  said  office,  is  by  such  insolvency  disqua- 
lifled  to  hold  SHcli  office, 

The  Petitioner  by  his  pétition,  set  out  his  qualification,  as  a 
voter  of  the  St.  Lawrence  ward,  in  Montréal,  and  that,  by 
the  statute  14  and  15  Vict.,  cap.  128,  ss.  8  and  41,  it  ia 
enacted  that  no  one  shall  be  elected  a  councillor  of  the  city, 
unless  a  résident  householder  within  it  for  a  year  before  his 
élection,  and  unless  he  has  real  and  pei'sonal  property  within 
the  city,  after  payment  of  his  debts,  of  the  value  of  £500 
currency  ;  that  he  should  continue  to  hâve  such  pecuniary 
qualification  during  his  term  of  ofiice,  and  should  continue  to 
be  a  résident  householder,  and  that  he  should  become  dis(iua- 
lified  if  he  became  insolvent  or  bankrupt  ;  that  Défendant 
was,  on  the  28th  July,  1859,  elected  councillor  for  the  city  of 
Montréal,  for  a  term  of  three  years  ;  that  he  was  not,  at  the 
time  of  his  élection,  or  afterwards,  qualified,  not  having  beon 
a  résident  houseliolder  in  Montréal  for  a  year  before  the 
élection,  nor  possessed  of  the  property  (jualification  ;  that, 
since  his  élection,  he  had  become  insolvent  and  ceased  to  hold 
his  office  ;  that  he  illegally  assumed  to  exercise  the  office  of 
councillor,   and   the  court  was  authorized  to  issue  a  wiit 
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ie(|niring  hiiii  to  shew  causo  hy  vvhat  authority  lie  asHumed  to 
exercise  the  office.  With  the  pétition  was  fyled  a  copy  ot'  a 
ju(lj,Mnent  of  the  Circuit  Court,  rendered  13tli  September, 
IS.jf),  against  Défendant,  for  £11  7s.  2d.,  together  with  copies 
oF  writ  of  exécution,  in  the  sanie  case,  with  a  return  by  bailiff 
of  mdla  bona  ag&xuHt  Défendant,  the  report  purporting  also 
to  Ije  signed  by  hini,  also  affidavits  by  Petitioner  and  another 
.setting  out  their  belief  that  Défendant  had  not  tlie  necessary 
property  qualification,  had  become  insolvent,  wa.s  not  at  the 
tiine  of  the  niaking  of  the  afHdavit  a  householder,  but  was 
living  in  a  boarding-Jiouse.  Défendant  pleaded  an  exception 
à  la  forme,  which  was  dismissed.  Afterwards  Défendant 
ploaded  to  the  nierits,  alleging  his  qualification,  that  he  wàs 
not  insolvent,  and  denying  the  allégations  of  the  pétition.  The 
case  being  inscribed  for  évidence  and  hearing,  the  Petitioner 
oxamined  the  city  clerk  and  another  witne.ss  who  produced 
the  voters,  and  assessnient  lists  of  the  city  of  Montréal  extracts 
from  which  wero  fyled,  showing  that  Petitioner's  name  was 
on  thèse  lists  as  proprietor  of  houses  in  Bleury  street  ;  that 
Defendant's  name  occurred  in  the  list  of  1859  as  a  tenant  and 
not  as  proprietor  of  real  estate,  that  in  the  voters'  list  for 
1(S60  Defendant's  name  did  not  appear  either  as  tenant  or 
proprietor. 

Smith,  J.,  held  that  the  proof  was  sufficient  to  sustain  the 
prctensions  of  the  Petitioner,  in  the  absence  of  any  proof,  on 
the  part  of  Défendant,  who  was  bound  to  show  that  he  had 
the  right  to  exercise  the  office  he  assumed  to  hold,  the  pro- 
coeding  being  in  the  nature  of  a  quo  ivarranto.  The  judgment 
was  recorded  in  the  folio wing  ternis  :  "Considering  that  Peti- 
tioner and  Informant  hath  f ully  established  by  légal  évidence, 
the  niaterial  allégations  of  the  requête  libellée,  and,  namely, 
that,  at  the  time  of  the  élection  of  said  William  Bristow,  to  be 
a  councillor  for  the  St.  Lawrence  ward,  for  the  city  of  Mont- 
réal, to  wit,  at  the  élection  held  in  the  city  for  the  élec- 
tion of  a  councillor  for  the  said  St.  Lawrence  w^ard,  on  the 
twenty-eighth  day  of  February,  1859,  said  Informant  as  Pe- 
titioner was  a  duly  qualified  elector  and  voter  qualified  to 
vote  at  the  élection  of  a  councillor  for  the  St.  Lawrence 
ward,  in  the  city  of  Montréal,  and  that  said  Bristow,  was 
not  duly  qualified  to  be  elected  as  sucli  councillor,  said  Bris- 
tow not  being  possessed,  to  his  own  use  and  benefit,  of  real 
and  Personal  estate,  within  the  city  of  Montréal,  after  pay- 
nient  or  déduction  of  his  just  debts,  of  the  value  of  five  hun- 
(Ired  pounds  currency,  and  that  he  hath  continued  to  be  se 
disqualified  down  to  the  filing  of  the  information  of  Petitio- 
ner, and  that,  by  reason  thereof,  said  Bristow  was  unquali- 
fied  by  law  to  be  elected  as  such  councillor.  And,  further,  coti- 
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sirlering  tluit  it  hath  heen  «^Htablishcd,  hy  légal  ovidenco,  l)y 
Kaid  Iiit'orinant,  that,  since  the  élection  and  dining  the  occu- 
nancy  ot'  oflice  of  councillor  Uy  said  Hiistow,  said  Bristow  luiMi 
i)ec'()rne  insolvont.and  hath.there  by  beconie  disqualified  by  law, 
to  hold  the  office  and  by  reason  thereof,  hath  ceased  to  hold 
the  office  of  councillor,  as  aforesaid,  the  court  doth  niaintaiii 
the  pétition,  and  doth  declai-e  the  élection  of  said  Bristow  to 
be  and  to  hâve  })ecn  illégal,  and  doth,  further,  déclare  that, 
by  reason  of  the  subseciuent  insolvency  of  Bristow,  said  Bris- 
tow, hath,  by  law,  ceased  to  hold  the  office  of  councillor,  and, 
by  reason  thereof,  doth  déclare  the  occupation  of  the  office  as 
councillor,  for  the  St.  Lawrence  ward,  to  be  an  intrusion  into 
and  a  usurpation  of  the  office,  and  thecoui't  doth,  accordingly. 
oust  said  Bristow  from  his  office  of  councillor  for  the  8t. 
Lawrence  ward,  in  the  city  of  Montréal,  and  doth  exclude 
said  Bristow  from  the  exercise  of  the  functions  of  said  office. 
(4  J.,  p.  281.) 

H.  Stuart,  for  Petitioner. 

Devlix,  for  Défendant. 


OPPOSITION  A  FIN  DE  CONSERVER. 

SuPERioR  Court,  Montréal,  26th  February,  1859. 

Coram  Badgley,  J. 

Ramsay  vs.  HiTCHiNs,  aiid  Ramsay,  Opposant,  and  Divers  Op- 
posants. 

Held  :  Tliat  an  opposition  à  fin  de  couKerver  will  not  be  received,  after 
tlie  delay  bas  expired,  althoiigh  before  the  homologation  of  the  repoit 
of  di.stribution,  so  far  as  to  disturb  the  riglits  of  parties  already  collo- 
cated,  where  tlie  omission  to  fyle  it  in  tirrie  Is  not  attributable  to  the 
négligence  or  oversight  of  the  attorney,  but  such  opposition  will  be  re- 
ceived, so  far  as»  to  give  the  new  opposant  the  moneys  not  distribiited.  (1) 

The  sheriff  had  levied  of  the  land  of  Défendant  £206  15s 
8d  and,  making  his  return  accordingly,  PlaintifF  put  in  an  op- 
position for  the  amount  of  the  judgment.  Another  partv   op 
posant  put  in   his  chirographary  claim  of  £8*^  11      lld.  . 
goods  sold  and  delivered.  A  report  was  prep.ir  t  the  mo- 

ney  proposed  to  be  distributed,  according  to  elaims,  an'^ 

there  remained  a  sum  of  £32  16s.  IIJ.  to  h  turned  to  D*. 
fendant.  This  report  was  affixed  and  posted  uj'  agp  ably  to 
the  rules  of  practice  of  the  court,  on  the  27th  1  cember, 
1858,  On  the  first  day  of  next  terin,  Plaintiff*  made  a  motion, 
supported  by  affidavits,  to  be  permitted  to  fyle  another  oppo- 
sition for  the  bailleur  de  fonds  claim  of  £322  lOs.  Od.  ;  that  the 


(1)  V.  art.  720  C.  p.  C. 
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report  of  distiibution  tilready  prepured  be  set  aside,  and  a 
iicw  report  ordered  to  be  préparée!,  accordiiig  to  the  opposi- 
tions then  fyled  ineluding  the  new  opposition. 

ToRKANCE,  for  Plaintif!' and  Opposant  Rainsay,  cited  the 
case  of  Woodman  vs.  Letoumeau  and  Letourrieini,  Opposant, 
7  H.  J.  R.  Q.,  p.  347,  in  support  of  motion. 

Per  Curiam  :  Thn  facts  shevv  négligence  in  PlaintifF  in  not 
placing  in  the  hands  of  his  attorney  the  papers  necessary  to 
prépare  the  opposition  now  soiight  to  be  fyled,  but  none  on 
the  part  of  his  attorney.  I  will  not,  therofore,  admit  the  op- 
position, .so  far  as  to  disturb  the  right  of  pai'ties  already  col- 
located,  l)ut  the  report  shall  be  refornied,  so  far  as  to  giye 
Plaintift"  the  suni  of  £32  16s.  lld.,  not  distribute<l.  Motion 
granted  in  part.  (4  /.,  p.  285.) 

Torrance  and  Morris,  for  Plaintiff  and  Opposant. 

R,  Macdonnell,  for  Opposants,  (} ault  et  al. 


OPPOSmON.-CONTESTATION  AFTER  DELAT. 

SuPERiOR  Court,  Montréal,  23rd  June,  1860. 

Coram  Berthelot,  A.  J. 

CLAPm  vs.  Naole,  a7id  Clapin,  and  Na(1LE  and  others.  Oppo- 
sants. • 

Held  :  That  a  party  opposant  will  be  allotved  to  oontest  a  report  of 
Lollo<îatlon  and  distribution  ufter  the  delays  liave  expired,  upon  cause 
sliewn,  by  ailidavit,  that  the  party  is  interested,  and  that  the  party 
collot-ated  to  his  préjudice  appears,  on  examination  of  his  opposition, 
not  to  beentitled  of  the  amount  of  his  coUocation.  (1) 

The  sherifF  of  the  district  of  St.  Hyacinthe  returned  that 
lie  had  levied  of  the  lands  of  Défendant,  a  suni  of  £470  13s. 
11(1.  The  Plaintiff  and  John  McGinnis  were  Opposants  for  cer- 
tain suins,  and  were  both  collocated  ratably  for  a  certain 
sinn  which  was  divided  between  theni  by  a  report  of  coUoca- 
tion and  distribution  fyled  on  12th  May,  1860.  The  time  for 
contesting  the  report  had  elapsed  when  Louis-Antoine  Des- 
aauUes,  as  in  the  rights  of  Plaintiffs,  gave  notice,  on  the  25th 
May  aforesaid,  to  the  attorney  of  Opposants  McGinnis,  that 
he  would  move  the  court,  on  the  18th  June  then  next,  to  be 
allowed  to  fyle  a  contestation  of  the  report,  as  regards  the 
coUocation  in  favour  of  McGinnis,  founded  upon  the  affidavit 
of  DessauUes,  in  the  foUowing  words  :  "  That  he  has  the  rights 
of  the  Plaintiff  and  Opposant  ;  that  he  is  ahso  an  Opposant  ; 
that  déponent,  only  on  the  23"^''  of  this  nionth,  exaniined  the 
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report  o£  distribution  prepared,  and  found  that  Opposant  Mc- 
Ginnis  had  been  coUocated  to  the  préjudice  of  Clapin  and  dé- 
ponent ;  tliat  déponent  did  not  give  the  œatter  attention  soo- 
ner,  being  under  the  impression  and  belief  that  H.  W.  Austin, 
advocate  of  Montréal,  had  undertaken  to  watch  said  report  for 
him,  and  to  contest  McGinnis'  opposition  should  he  be  coUoca- 
ted ;  that  deponent's  absence  from  Montréal,  on  public  busi- 
ness, he  being  a  member  of  the  Législative  Council,  prevented 
him  giving  the  matter  his  personal  attention,  until  the  delay 
fixed  by  the  rules  of  practice  of  this  court  had  expired  ; 
that  déponent  believes  the  opposition  of  McGinnis  to  be  un- 
founded.  That,  should  the  report  of  coUocation  stand  in  its 
présent  form,  déponent  will  suffer  great  loss  and  damage.  " 
The  motion  was  made. 

Peu  Curiam  :  Having  looked  at  the  affidavit,  an  1  also  at 
the  opposition  of  McGinnis,  I  allow  Plaintiff  to  fyle  his  con- 
testation, on  payment  of  Ils.  8d.  of  costs.  (4  J.,  p.  286.) 

Mackay  and  Austin,  for  Plaintiffs. 

M.  DoHERTY,  for  McGinnis. 

Vide,  contrary  décision,  Forsyth  va.  Morin  and  Divers  Opposants  ;  6  R.  J. 
R.  Q.,  p.  3d2. 


FRESGRIPTION.-IMPUTATION  DE  PAIEMENT. 

SuPERiOR  Court,  Montréal,  31st  March,  1860. 
Coram  Smith,  J. 
ToRRANCE  V8.  Philbin. 

HeM  :  1"  ïhat  payment,  on  account  df  a  promis.sory  note,  within  five 
years,  interrups  the  statutory  prescription,  notwitlistanding  no  action 
brouglit  within  that  period.  (1) 

2"  That,  wbere  there  was  a  book  account  and  also  a  proinissory  note, 
and  accounts  stated  had  been  rendered,  includingbotli  and  charfrinp  iu- 
teresta,  the  court  will  not  strike  off  the  interest  wbere  the  Défendant 
had  not  pleaded  an  imputation  of  his  payments  as  ngainst  the  note.  (2) 

Plaintiff  claimed  of  Défendant,  $206yV^,  as  the  balance  of 
a  promissory  note  made  in  1852.  The  déclaration  also  contai- 
ned  the  commoun  counts,  for  goods  sold  and  delivered.  The 
Défendant  pleaded  the  statutory  prescription  of  five  yeurs  to 
the  action,  in  so  far  as  founded  on  the  promissory  note,  aiul 
that  of  six  years,  to  the  account  for  goods  sold  and  doliveretl. 
Plaintiff  replied,  that,  though  no  action  had  been  brouglit 
within  5  or  6  years  respectively,  yet  the  prescription  ha  1  been 
interrupted  by  payments  on  account.     Such  payments  wero 

(1)  V.  urt.  2227C.  C. 

(2)  V.  art.  11  fil  C.  C. 
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proved  by  testiinoiiy  and  admitted,  on  ansvver  to  interrogato- 
ries  sur  faits  et  articles  by  Défendant.  Défendant,  however, 
claimed  to  impute  his  payments  as  against  the  note,  so  as  to 
extinguish  the  interest  running  upon  that  security.  At  the 
argument,  the  courisel  for  Défendant,  abandoned  the  pleas  of 
prescription,  admitting  the  interruption.  With  regard  to  the 
iir.putation,  it  was  held  by  the  court,  that  imputation  not  ha- 
ving  been  pleaded  by  Défendant,  that  question  did  not  arise, 
and  the  court  would  not  interfère,  the  only  évidence  in  the 
record  being  the  accounts  fyled  by  Plaintiff  by  which  the  ba- 
lance was  shown,  and  which  had  been  proved  to  hâve  been 
rcndered  to  Défendant.  Judgn)ent  accordingly  was  given  for 
the  full  amount  claimed.  (4  /.,  p.  287.) 

A.  Morris,  for  Plaintiff. 

Mackay  and  AusTiN,  for  Défendant. 


SâLE.-HEDHIBITORT  ACTION. 

SuPERioR  Court,  Montréal,  31st  May,  1860. 
Coram  Smith,  J. 
Joseph  vs.  Morrow  et  al. 

Held:  That,  wiien  there  is  a  sale  by  sample  and  the  goods  do  not 
agrée  with  it,  the  vendor  must  make  kiiown  the  defect  witbin  reaso- 
luible  delay  :  he  could  not  claim  to  rescind  the  sale,  and  return  the 
goods,  after  a  delay  of  six  months.  (1) 

Plaintiff  brought  his  action,  for  the  amount  of  a  note  for 
S300,  being  one  of  three  notes  given  for  a  purchase  of  bran- 
dy and  Port  wine.  Défendants,  for  their  plea,  alleged  that 
the  sale  of  the  brandy  was  by  sample,  with  which,  on  exami- 
nation,  it  was  found  not  to  agrée  ;  that  the  notes  in  question 
had  been  given  before  the  brandy  was  examined,  and  that  the 
clt'fect  was  not  discovered  until  afterwards,  when  they  gave 
Plaintiff  notice  that  the  note  could  not  be  paid,  and  that  they 
were  willing  to  return  the  brandy.  Evidence  was  adduced 
by  Défendants  to  establish  that  the  brandy  did  not  corres- 
pond with  the  sample,  but  the  judgment  turned  upon  the 
want  of  diligence  shown  by  Défendants,  in  allowing  some  six 
months  to  elapse  before  making  known  their  prétention.  It 
appoared,  by  the  évidence  of  Woods,  Plaintiffs  clerk,  and 
others,  that,  in  Mardi,  1858,  Woods  met  Défendants  together, 
in  the  street,  and  told  them  that  Plaintiff  had  some  brandy 
which  he  could  sell  at  a  low  price  ;  that,  at  their  request,  he 
afterwards  took  a  sample  of  the  brandy  to  them,  and  that,  on 

(I)  V.  art.  1530  C.  C. 
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calling  upon  them,  some  days  after,  he  concluded  a  sale  of 
twelve  hogsheads,  at  five  shillings  per  gallon,  at  an  unusual 
crédit  of  six,  twelve  and  eighteen  months.  Seven  of  the  liogs- 
heads  were  delivered  iinmediately,  the  others  remained  in 
Plaintiff's  store,  at  the  request  of  Défendants,  A  few  days 
after  the  delivery  of  the  seven  hogsheads,  Woods  called  and 
got  the  notes.  The  brandy  was  then  lying  in  a  yard  occupied 
by  Défendants  and  others  in  cornmon.  The  brandy,  after  lying 
in  the  yard  for  some  days,  was  put  in  the  cellar  of  Défendants 
when  several  casks  were  opened,  and  samples  of  some  of  thoni 
were  shewn  to  Morrow,  one  of  Défendants,  by  his  elerk  Bal- 
four.  No  coniplaint  was  made,  except  that,  two  or  three 
months  after  the  sale,  Morrow  mentioned  to  Woods  that  the 
brandy  was  muddy.  Some  time  afterwards,  Morrow  proposed 
to  Woods  to  keep  the  five  hogsheads,  which  had  not  been  de- 
livered, and  to  cancel  one  of  the  notes  ;  it  was  not  until  the  first 
note  came  due,  after  the  lapse  of  six  months,  that  any  coni- 
plaint was  made  that  the  brandy  was  not  according  to  sauiple, 
and  this  ground  was  not  taken,  nor  any  disposition  shewn 
to  cancel  the  sale,  until  PlaintifF  had  refused  to  take  pay- 
ment  of  one  half  the  amount  of  the  first  note,  and  to  renew  for 
the  rest  of  it,  when  Défendants  claimed  to  cancel  the  claim  on 
the  ground  that  the  brandy  was  not  according  to  sample,  and 
notified  Plaintiff  that  they  were  ready  to  returnit. 

Smith,  J.  :  The  only  point  in  the  case  is  whether  Défen- 
dants could  keep  the  brandy  six  months,  and  this,  althougli, 
by  the  évidence  of  their  clerk,  it  had  been  examined  a  sliort 
time  after  its  receipt,  and  then,  when  the  note  which  was 
given  for  it  became  due,  complain  that  it  was  not  according  to 
sample,  this  could  not  be  done.  Défendants  should  hâve  ten- 
dered  back  the  brandy  immediately,  so  as  to  give  Plaintiff  an 
opportunity  to  verify  the  alloged  variance.  The  case  of  Stvart 
vs.  Demontigny,  cited  by  Defendant's  counsel,  only  confirnis 
this  view.  The  Plaintiflf  must  liave  judgment.  (4  J.,  p.  288.) 

Cross  and  Bancroft,  for  Plaintiff. 

Ricard,  for  Défendants. 
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APPEAL  BOND. 

Court  of  Queen's  Bench,  Montréal,  31st  December,  1859. 

Cornm  MoNK,  J. 

Chaurette  V8.  Rapin  et  al.,  and   Rapin   et  al.  (Plaintiffs  en 
garantie),  and  Loran(JER  (Défendant  en  garantie). 

Held  :  That  the  securities  on  an  appeal  are  not  bound  for  the  con- 
(lemiiation  money,  when  tho  Appollantfiles  a  déclaration  to  the  effect 
tluit  the  judgment  appealed  Irom  oan  be  executed  ;  althoiigli  the  aj)- 
peal  bond  bas  been  given  in  the  usual  way.  (1) 

MoNK,  J.  :  Action  on  security  bond,  in  appeal.  In  a  cause 
of  Chaurette  vs.  Cousineau,  judgment  was  rendered  in  the' 
Superior  Court,  at  Montréal,  on  the  23rd  Septeniber,  1856, 
condemning  Défendant  Cousineau  to  pay  £117  3s.  4d.  On  the 
22nd  October,  185(5,  nearly  a  month  after  this  judgment.  Dé- 
fendant Cousineau,  by  iiis  attornies,  filed  a  déclaration,  at  the 
protlionotary's  office,  consenting  that  exécution  should  issue 
in  due  course,  notwitlistanding  the  appeal  he  was  about  to 
take  from  the  judgment  rendered  against  hiin.  Upon  this,  it 
would  a]:>pear,  exécution  issued.  At  least,  the  fiât  is  produced, 
(lated  3  days  after  the  production  and  fyling  of  this  déclara- 
tion, and  the  fact  is  admitted  by  Plaintif!'  in  his  answer  to 
Défendant.  On  the  25th  February,  1857,  a  writ  of  appeal  was 
taken  ont,  and,  on  the  5th  Mardi,  1857,  security  in  appeal 
was  entered  by  Cousineau,  Rapin  and  Garrick  ;  the  présent 
Défendants  became  bound  as  such  security,  not  only  for  the 
cosfcs  in  appeal,  but  also  for  the  con.lemnation  money,  costs 
and  damages.  In  fact  the  bond  is  in  usual  form.  The  appeal 
was  prosecuted,  and,  on  the  4th  Decend)er,  1857,  the  judg- 
ment of  the  court  below  was  confirmed  in  appeal.  The  présent 
action  is  brought  upon  the  bond,  for  the  condenniation  money, 
aufl  the  costs  of  both  courts.  Défend;  \ts  plead,  that  the  bond 
of  the  5th  March,  1857,  was  consenteri  in  error.  That  Respon- 
ilents  exacted  security  for  costs  in  appeal  only,  seeing  that  a 
consent  was  fyled  by  Defen<lants  tothe  exécution  of  the  judg- 
ment, notwithstantling  the  appeal,  and  that  exécution  had  is- 
sued in  conséquence.  Plaintifï  answers  that  the  consent  was 
not  a  valid  consent,  and  that,  although  he  did  take  out  exé- 
cution, the  consent,  such  as  it  was,  was  revoked  by  Défendant 
Cousineau  filing  an  opposition  to  the  exécution  of  the  writ  of 
exécution,  based  upon  the  ground  that  he  had  appealed  from 
tlie  judgment.  Of  this  opposition,  the  court  lias  no  proof  ;  no 
copy  of  it  is  filed,  nor  is  there  évidence  of  it  aliunde.  Having 
consented  to  the  exécution  of  the  judgment  in  the  court  be- 
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low,  Cousineau  was  bound  to  find  security  for  costs  in  appoal, 
and  for  thèse  costs  only.  The  lavv  requii'ed  so  much  of  liiiu 
and  no  more,  this  was  the  utmost  extent  of  his  obligation. 
His  securities  hâve  gone  further  than  he  was  bounil  to  {lo,  in 
the  spécial  circuinstances  of  tiiis  case.  They  hâve  becoine 
bound  for  debt,  interest  and  the  costs  of  both  courts.  There  is 
no  proof  vvhatever  to  show  that  tiie  securities  were  aware 
that  a  consent  had  been  given,  and  that  exécution  had  gone 
out.  In  the  absence  of  such  proof,  we  must  présume  igno- 
rance of  this  important  fact,  on  tlie  part  of  the  securities,  and 
if  ignorance,  the  law  justifies  the  court  in  assuming  that 
there  was  error.  Tlie  knowledge  of  that  fact  was  of  the 
higiiest  importance  to  the  securities,  and  their  ignorance  of  it 
in  volves  a  very  serions  error  of  fact.  The  law,  as  to  what  ex- 
tent of  error,  will  involve  the  nuUity  of  an  obligation  may  be 
thus  stated.  "  Pour  qu'une  erreur  entraîne  la  nullité  d'une  con- 
vention, il  faut  qu'il  soit  moralement  certain  que,  si  la  vérité 
avait  été  connue,  la  partie  qui  réclame  contre  l'obligation  no 
se  serait  point  engagée."  In  this  instance,  it  is  not  going  too 
far  to  say  that  we  hâve  this  moral  certainty.  The  court  is, 
therefore,  of  opinion  that  error  is  a  good  defence.  Besides,  we 
may  invoke  another  principle  hère  equally  urgent  and  déci- 
sive of  this  case.  The  obligation  of  the  principal  hère  was  tu 
find  security  for  costs  in  appeal.  The  judgment  for  the  debt 
and  the  costs  of  the  court  below  was  being  enforced  by  exécu- 
tion, at  the  time  security  was  given.  To  become  security  for  a 
judgment  debt,  orforany  liquidation  by  exécution,  is  certain- 
ly  unusual,  and  the  law  wisel}'  provides  that  such  a  prepnste- 
rous  anomaly  should  be  avoided  by  declaring  that  security 
for  costs  in  appeal  is  ail  that  can  be  re(|uired  or  exacted  in 
such  a  case.  This  was  the  full  extent  of  Cousineau's  obliga- 
tion, and  it  was  his  obligation  to  ]my  the  costs  of  appeal  to 
which  the»  security  was  to  apply,  and  which  it  was  intended 
they  should  guarantee.  It  is  a  well  known  niaxim  of  thelaw, 
"  qu'il  eut  de  la  miture  du  cautionnemeiit  de  n'avoir  jÀus d'é- 
tendue que  Vohl'mation  four  laquelle  il  est  donné;  de  aorte 
qu'on  ne  peut  pan  pliiH  exiger  de  la  caution  que  du  débiteur 
principal"  upon  the  whole  case,  in  applying  thèse  principlos 
to  the  facts  proved,  the  court  is  of  opinion  that  judgment 
should  go  against  the  securities  for  the  costs  of  appeal  only. 
JuixJMEXT  :  "  La  cour  considérant  que  l'acte  de  cautionne- 
ment, en  date  du  5  mars  1857,  fut  consenti  par  erreur,  tle  la 
part  des  Défendeurs,  quant  à  toute  somme  excédant  le  mon- 
tant des  frais  encourus  en  appel,  c'est-à-dire,  trente  livres  cou- 
rant, tel  qu'établi  par  la  preuve  produite  ;  considérant  qu'au 
lieu  de  donner  caution  pour  le  montant  de  la  condamnation, 
frais  et  dommages,  tel  que  porté  dans  le  dit  acte  de  cautioime- 
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ment,  les  Défendeurs  entendaient  et  devaient  donner  cau- 
tioiniement  pour  les  frais  d'appel,  maintient  l'exception  ])ro- 
duite  par  les  Défendeurs  dans  la  cause  principale.  Et,  faisant 
droit  sur  la  demande  principale,  condamne  les  Défendeurs, 
conjointement  et  solidairement,  à  pa^-er  à  la  Deuianderesse  la 
somme  de  £30  Os.  Od.,  montant  des  frais  sur  l'appel  interjeté 
par  Louis  Cousineau,  du  jugement  rendu  par  cette  coui-,  le  23 
septembre  1856,  dans  une  cause  No  1154,  dans  laquelle  la  De- 
manderesse actuelle  était  Demanderesse,  et  Cousineau  était 
Défendeur,  lequel  jugement,  du  23  septembre  1850,  a  été  con- 
firmé par  la  Cour  du  Banc  de  la  Reine,  jugeant  en  appel  le 
4^  jour  de  décembre  1857, laquelle  somme  de  £30  Os.  Od.,  la  De- 
manderesse a  droit  de  recouvrer  des  Défendeurs,  et  ce,  par  et 
en  vertu  de  l'acte  de  cautionnement  du  5  mars  1857,  avec  in- 
térêt, à  compter  du  23  novembre  1858,  jour  de  l'assignation 
jusqu'au  parfait  paiement.  Et  la  cour,  adjugeant  sur  la  de- 
mande en  garantie,  condanme  le  Défendeur  en  garantie  à  ga- 
rantir et  indemniser  les  Demandeurs  en  garantie  de  la  pré- 
sente condamnation  prononcée  contre  eux  en  faveur  de  Mar- 
guerite Chaurette,  à  raison  du  susdit  cautionnement.  i^4  /., 
p.  2Î)3.) 

L.  Bélanger,  Avocat  de  la  Demanderesse. 

DouTRE,  Daoust  et  DoUTRE,  Avocats  des  Défendeurs. 

J.  M.  LoRANGER,  Avocat  du  Défendeur  en  garantie. 


CURATOR  TO  AN  ABSENTEE.— GOSTS. 

Sui'ERiOR  Court,  Montréal,  24th  November,  1855. 
Coram  Driscoll,  A.  J.,  Pelletier,  A.  J. 
Whiïxey  vs.  Brevvster. 

Hdd  :  Tliat  a  curator  to  tlie  estate  of  an  absentée  t\  ho  contests  iiiid 
dcfeiids,  is  pirsoiially  liable  for  Ihe   costs  of  l'IaintilTs  action.  (1) 

Plaintirt",  a  creditor,  by  lus  suit,  called  upon  Défendant,  in 
liis  ca|)acity  of  curator  to  the  estate  of  W.  W.  Janes,  an 
alisentee,  to  render  to  him,  as  a  creditor  of  the  estate, 
an  account  of  lus  gestion,  and  concluded  for  costs  agaijist 
Del'endant  personally,  if  lie  contested.  Défendant  having  con- 
testi'd  by  the  ju«lgment  of  the  court,  was  condenuied  to  render 
iui  account,  and  also  personally  to  pay  the  costs  of  the  action. 
(4  ./.,  p.  298.) 

MouRLS  and  Lambk,  for  Plaintiff. 

Rose  and  Monk,  for  Défendant, 


(!)  V.  iirt.  91  C.  C. 


m. 
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FOREaOSURE-PLEADDfOS. 

SuPERioR  Court,  Montréal,  20th  June,  ISOO. 

Coram  Berthelot,  A.  J. 

MoLsoN  et  al.  vs.  Reuter  et  al. 

Ildd:  That  the  pleas  fyled  by  a  Défendant  Iialf  an  hour  after  fore- 
dosure  from  pleading  entered  by  the  prothonotary,  will  not  be  rejected 
on  motion  to  that  etfect  made  by  the  Plaiiititf,  though  the  latter  sup- 
port his  motion  by  an  affidavit  that  the  Défendant  has  no  défonce  to 
liis  action,  and  tliat  the  pleas  are  shtini  pleas,  and  though  the  Défendant 
do  not  resist  the  motion  by  coiinter  affidavit  to  the  efi'ect  that  hia  pleas 
are  honâfide  fyled.  Motion  dismissed.  (4  /.,  p.  299.) 

E.  Carter,  for  Plaintiffa. 
John  Monk,  for  Défendants. 


TIERS-SAISIE.-C0NTESTATION. 

SuPERiOR  Court,  Montréal,  31st  Deeember,  1859. 

Coram  Berthelot,  A.  J. 

CoNSTABLE  et  al.  vs.  Gilbert  et  al.,  and  Simpson  et  al.,  Tiers- 
Saisis 

Held  :  Tliat  a  Défendant  has  no  interest  in  contesting  the  déclaration 
ofa  Tii  rx-Saisi,  on  the  gronnd  that  the  goods  of  «uch  Titm-Sawi  are 
under  seiznre,  for  the  amount  admitted  by  him  in  lus  déclaration  to  be 
due  to  Détendant,  and  that  such  a  contestation  will  bc  dismissed  on 
démarrer  fyled  by  the  l'vrs-Suisi  himself. 

This  was  a  hearing  on  lavv,  on  the  issue  raised  by  the  de- 
murrer,  fyled  by  George  N.  Albright,  one  of  the  Tiers-Siiii^iti, 
to  the  contestation  fyled  by  Défendant,  Charles  S.  Burroughs 
to  the  déclaration  of  said  George  N.  Albright,  as  such  Tiem- 
iSais'i.  Albright,  by  his  déclaration,  admitted  he  owe  Bur- 
roughs  a  certain  amount  for  which  the  latter  had  recovered  a 
judgment  against  him.  Burroughs  contested  this  declaratien 
on  the  grounds  that,  before  and  at  the  time  the  attachiuent 
was  served,  Albright's  goods  were  actually  under  seizure,  un- 
der an  exécution  issued  on  said  judgment.  The  l^iers-Saiiiis 
demurred  to  the  contestation,  on  the  ground  that  Défendant 
had  no  interest  in  raising  such  a  contestation,  and  that  tlie 
same  was^  whoUy  unfounded  in  law.  The  court  maintaincd 
the  denmrrer,  and  dismissed  the  contestation,  and  assigned  the 
following  motif  :  "Considérant  que  le  Défendeur  est  sans  in 
térêt  à  soulever  la  dite  contestation,  et  qu'elle  est  d'ailleurs 
mal^fondée^en'droit,  a  débouté  la  contestation.  "  (4  J.,  p.  299.) 

Cross  and  Bancroft,  for  Défendant  Burroughs. 

Abbott  and  Dorman,  for  Albright,  Tiers-Saisi. 


Il- 
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FOREIGN  PLAINTIFF.-SECURITT  FOR  C0ST8. 

SUPKRIOR  Court,  Montréal,  19th  Septeinber,  18(10. 
Coram  Berthelot,  J. 

Maxx  et  al.  «x  Lambe. 

HiM  :  That  a  foreign  Plaintiff  will  be  permitted  to  give  security  for 
posts  by  deposit  of  a  su  m  of  money.  (1) 

Plaintiffs,  who  were  résident  in  England,  impleaded  Défen- 
dant in  this  court.  Défendant  nioved  the  court  that  Plaintiifs 
shoukl  give  security  for  costs,  and  that  proceedings  ahould  be 
stayed  untill  such  security  was  given.  Thereupon,  Plaintiffs 
iiioved  the  court,  that,  in  lieu  of  giving  security,  they  should 
be  allowed  to  deposit,  with  the  prothonotary,  such  sum  of  mo- 
ney as  the  court  might  see  fit  to  fix.  ïhe  motion  of  Plaintiffs 
was  granted,  and  a  deposit  of  £50  currency  ordered  in  lieu  of 
such  security.  Motion  granted.  (4  J.,  p.  300.) 

E.  Barnard,  for  Plaintiffs. 

ToRRANCE  and  Morris,  for  Défendant. 


ATTORNCT  AT   LAW-SUBSTITUTION. 

SuPERioR  Court,  Montréal,  28th  February,  1861. 
Coram  Berthelot,  J. 
Mann  et  al.  vu.  Lambe. 

lldd  :  That  a  substitution  of  new  attornies,  in  a  cause,  will  not  be 
pranted,  unless  there  be  a  full  re  vocation  of  the  authority  of  the  attorney 

of record.  (2) 

This  was  a  motion  for  the  substitution  of  other  attornies 
instead  of  the  attorney  of  record,  on  the  ground  of  revocation 
of  his  authority.  In  support  of  the  motion,  there  was  fyled  a 
révocation  executed  before  a  notarj',  in  Montréal,  by  one  only 
of  the  three  co-Plaintiffs,  the  others  being  résident  in  England. 
Tiie  court,  in  giving  judgment  dismi.ssing  the  motion,  said 
that  the  constituent  had  the  right  to  change  his  attorney  in  a 
cause.  This  right  was  a  summary  and  peremptory  one,  but, 
because  it  was  so,  it  ought  to  be  duly  exercised,  and  be  a  full 
revocation.  In  this  case,  there  was  not  a  revc»cation  by  ail  the 
parties.  Two  of  the  joint  Plaintiffs  were  not  parties  to  the 
o.cte,  vvhich  was  executed  by  the  third,  who  claimed  to  act  on 
his  own  right,  and  also  as  the  spécial  agent  and   attorney  of 

(1)  V.  art.  29  C.  C. 

(2)  V.  art.  206  C.  P.  C. 
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the  other  Plaiiitiffs,  but  ail  ahoukl   liave  concurred   in  tlie 
re vocation.  Motion  dismissed.  (5  J.,  p.  98.) 

CJross  and  Bancroft,  nioving  for  substitution, 

E.  Barnard,  for  Plaintiff. 

J.  J.  C.  AnH(yrr,  Connsel  for  Barnard. 

Torrance  and  Mt)RRis,  for  Défendant. 


m^i 


TRIAL  BT  JURY. 

SuPERioR  Court,  Montréal,  30th  Noveniber,  ISiil. 
Coram  Berthelot,  J. 
Mann  et  al.  vs.  Lambe. 

HeUl:  Ihat  an  action  in  reddition  de  compte   between  tlie  représen- 
tatives of  two  successions  is  not  susceptible  of  trial  by  a  jury.  (1) 

Per  CuRiAM  :  Plaintiffs  hâve  subniitted  a  motion  praying 
that  acte  be  granted  tlieni  of  their  option  that  the  cause  be 
tried  by  a  jury,  ^l'he  action  is  the  action  en  reddition  de 
voni'pte,  lirought  by  the  représentatives  of  onc  succession 
ajfainst  the  heirs  of  another.  ïhe  court  is  of  opinion  that  the 
statute  does  not  apply  to  the  case  and  that  the  action  is  not 
susceptible  of  trial  by  a  jury.  Motion  refused.  (2)  (5  J.,  p.  330.) 

Cross  and  Bancroft,  for  Plaintiffs. 

Torrance  and  Morris,  for  Défendant. 

R.  Mackay,  Counsel. 


APPEAL.-TRIAL  BT  JURT. 

Court  of  Queen's  Bench,  Montréal,  5th  Mardi,  18G2. 

Coram    Sir   L.  H.  LaFontaine,  Baronet,  Chief-Justice. 
Aylwin,  Duval  and  Mondelet,  Justices. 

William  Mann  et  al.  (Plaintiffs  in  the  court  below),  Apiel- 
lants,  and  William  B.  Lamre  (Défendant  in  tlie  court 
below),  Respondent. 

Held  1.  That  the  court  will  reject  a  motion  fora  luleto  obtain  a 
writ  of  appeal  from  an  interlotutoiy  juclgmeni,  if  tlie  coirt  le  agairst 
the  moving  party  on  the  mérita  of  his  application,  (1^) 

(1)  V.  art.  348  C.  P.  C. 

(2)  A  motion  to  revise  this  jiulgment  was  made  l)efnre  Mr.  Justice  Bai  <  i  kv, 
bot  rejected,  on  the  30th  of  December  followiiig,  the  couit  holding,  the 
jiidgnient  to  be  correct. 

(3)  V.  art.  1119  C.  P.  C. 
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2.  Tbat,  where  two  causes  of  action  are  combiner!  in  one  suit,  the  one 
commercial  and  the  olher  non-commercial,  tlit*  action  isnot  susceptible 
oftrialby  jury,  (l) 

3.  ïliat  an  action  en  reddition  de  compte  is  not  referable  to  a  jury. 

Appellants,  as  PlaintifTs  in  the  court  below,  in  their  res- 
pective capaeities  of  executora  and  universal  le^atees,  under 
the  will  of  the  late  James  Hutchinson,  merchant,  brought 
their  action  against  Défendant,  wliereby  they  prayed  that 
Défendant,  as  heir  at  haw  Jxnd  universal  legatee  of  James  H. 
Lambe,  of  Montréal,  merchant,  he  condenined  to  render  an 
account  of  ail  goods,  wares,  and  merchandises  received  by  the 
late  James  Henry  Lambe,  from  the  firm  of  Spragge  and 
Hutchinson,  on  the  21st  day  of  June,  1825,  and  an  account  of . 
ail  other  monies  received  by  said  Lambe,  as  agent  of  said 
Hutchinson,  from  1826  to  1848.  The  déclaration  set  forth  the 
qualities  of  the  parties  and  contained  two  distinct  chefs.  The 
Ist  alleged,  that  the  late  James  Hutchinson  vvas  in  copart- 
nership  with  William  Hutchinson  from  1812  to  1825,  and 
that  the  copartnership  consigned  to  Spragge  and  Hutchinson 
goods  of  the  value  of  £51  000,  for  sale  on  their  account  ;  that 
the  copartnership  was  dissolved  on  the  Ist  of  January,  1825. 
That,  on  the  21st  of  June,  1825,  Spragge  and  Hutchinson  Iiad 
goods  of  the  value  of  £5246,  Tc}',  still  unsold.  That  the 
accounts  betvveen  the  two  firms  were  settled  by  arbitration, 
and  certain  goods  specified  in  the  award  were  aseigned  to 
James  Hutchinson,  in  charge  of  the  indebtedness  of  Spragge 
and  Hutchinson.  That  a  writ  of  saisie -arreï  was  issued,atthe 
suit  of  Robert  Gillespie  and  other  creditors  of  Spragge  and 
Hutchinson,  into  the  hands  of  J.  H.  Lambe,  and  that  he 
declared  that  he  had  goods  of  the  value  of  £5300,  which  he 
liad  received  for  sale  from  Spragge  and  Hutchinson.  That  a 
long  litigation  ensued  the  steps  of  which  were  recited,  and 
eventually,  by  a  decree  of  the  privy  council,  thèse  goods  were 
(leclai-ed  to  be  the  property  of  James  Hutchinson  (2)  and  that 
Lambe  had  promised  to  account  to  James  Hutchinson  for 
thèse  goods  apart  from  such  légal  proceedings.  The  déclaration 
secondly  alleged  that,  during  the  pendency  of  saiii  contestation, 
Land)e  had  acted  in  Canada  as  the  agent  of  James  Hutchin- 
son, not  only  in  ail  matters  relating  to  said  contestation,  but 
also  in  ail  the  other  business  of  Hutchinson  in  Canada,  and 
liad  received  monies  from  1826  to  1848,  for  which  he  had 
promised  to  account. 

Tlh>  pleas  were  prescription,  and  already  accounted,  and 
also  that  a  sum  of  £5000  had   been  deposited  in  court,  by 

(1)  V.  art.  348  C.  P.  C. 

[•1)  Vide  2  li.  J.  R.  Q.,  p.  313.  , 
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J.  H.  Lambe,  as  Tiers-Saisi,  by  order  of  the  court,  beiii^'  the 
proeeeds  of  said  fjoods,  and  that  Plaintiffs,  by  moving  to  olitaiii 
tlie  saine  and  othonvise,  had  acquieaced  in  such  deposit.  In 
the  Superior  Court,  Plaintiffs  moved  for  acte  of  tlieir  option 
of  a  trial  byjury,  but  their  inotion  vvas  rejected  by  Mr.  Justice 
Berthelot,  and  a  motion  to  revise  the  judgment  was  al.so  ru- 
jected  by  Mr.  Justice  Badoley.  V.,sH/?rtt,p. 254. Plaintiffs,  liaving 
moved,  under  the  2(jth  section  of  the  act  of  the  Consolidated  sta- 
tutes  of  Lower  Canada,  ehapter  77,  for  a  rule  upon  Défendante, 
to  shew  cause  vvhy  a  writ  of  appeal  should  not  be  ^rant(ui  froni 
thèse  interlocutoryjudgmenta,  the  motion  was  rejected  by  the 
court,  and  the  rule  refused — ,Mr.  Justice  Aylwin  dissentinj,', 
Mr.  Justice  AvLWix,  said,  in  substance,  there  vvere  two  reasons 
why  he  thought  Plaintiffs  (niglit  to  bave  succeeded.  Ist.  They 
could  only  obtain  a  remedy  by  appealing  froin  the  interlocutoiy 
judgments,  and  the  court  ought  to  grant  the  motion  and  permit 
the  appeal  thei'eby  testing  the  question  of  right.  The  question  was 
simply  this,  did  the  judgment  fall  within  the  three  classes  speci- 
fied  in  the  2()th  section  of  the  act,  cap.  77,  of  the  con.solidated 
statutes  of  Lower  Canada  ?  But,  secondly,  the  case  unquestiou- 
ably  fell  within  the  class  of  cases  triable  by  a  jury,  and  the 
déclaration  manifestly  disclosed  &  demande'  of  a.  commercial 
nature.  The  pleas  of  Défendants  were  moi-eover  applicable  to 
a  commercial  cause.  But  it  would  be  said  that  there  was  an 
inconvenience  in  referring  an  action  of  account  to  a  jury.  But 
in  questions  of  jurisdiction,  the  argument  ab  inconveviciUi 
was  not  one  that  could  be  entertained.  He  was  of  the  opinion 
that  the  rule  should  be  granted.  Mr.  Justice  Mondelet  said, 
in  substance,  the  application  for  a  trial  bj'  jury  in  this  cause, 
was  an  anomalous  proceediîig,  inasmuch  as  two  distinct  clieft^ 
or  causes  of  action  were  connningled,  the  one  of  a  mercantile 
character,  and  the  other  of  a  non-commercial  character.  Should 
the  latter  part  of  the  cause  go  to  the  jury  ?  Certainly  not. 
But  should  the  other  part  of  the  action  be  referred  to  a  jury  ? 
Yes,  if  it  had  stood  by  itself,  but  not  as  now  presented  to  the 
court.  A  similar  décision  had  alread}'  been  given  in  the 
Superior  Court,  in  a  case  where  an  action  en  déclaration  di> 
j)aternité,  and  in  damages  were  coniV)ined,  and  the  trial  was 
property  refused. .  Cïarks  vs.  McGrath,  5  R.  J.  R.  Q.,  p.  8()2. 
A  part  of  the  case  could  not  be  sent  to  jury.  His  Honor,  the 
dissenting  judge,  says,  that  at  ail  events,  the  appeal  should  lie 
allowed.  But  of  what  benefit  would  that  be  ?  It  would  be  to 
grant  the  writ  with  the  intention  of  dismissing  the  appeal 
hereafter.  The  rule  must  be  refused.  Mr.  Justice  Duval,  said 
in  substance,  it  was  the  invariable  practice  to  deny  the  appeal, 
if  the  court  was  against  the  application  on  the  meriis.  It  had 
already  been  so  decided  in  the  case  of  Ougy  vs.  Stevenson. 
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With  regard  to  the  case  in  question,  the  action  was  one  of 
account,  and  he  liad  ne  ver  lieard  of  such  an  action  being 
brought  before  a  jury  in  Lower  (>anada,  nor  did  he  see  how 
it  could  be.  In  England  the  action  of  account  at  common  law 
was  obsolète,  ovving  to  its  inconveniences,  The  Hrst  judgment 
in  such  a  cause  was  there,  that  of  quod  roiupulet.  With  référ- 
ence to  the  english  action  of  account,  the  learned  judge  referred 
to  Archer  vs.  Pritchard,  3  Dow.  &  R.,  590,  and  2  Chitty's 
Reports,  p.  10,  Smith  vs.  Smith.  Was  it  pretended  that  two 
jurios  were  to  V)e  impanelled  in  tliia  cause,  the  first  to  ascer- 
tain  if  an  account  was  due,  and  another  after  the  débats  and 
Koutenements  ^vere  fyled  ?  The  fact  was,  that  the  party  who 
sought  to  bring  such  an  action  before  a  jury,  woulci  be  thought 
likely  to  hâve  a  very  bad  case.  Moreover,  the  objection  taken 
by  judge  Mondelet  was  quite  conclusive,  as  part  of  an 
action  could  not  be  referred  to  a  jury.  Motion  dismissed  and 
appeal  refused.  (G  J.,  p.  75.) 

Cross  and  Bancroft  for  Appellants. 

ToRRANCE  and  Morris  for  Respondents. 


PROCEDnRE.-AHENDEMEllT. 

Superior  Court,  Montréal,  3rd  October,  1862. 
Coram  Badoley,  J. 
Ma:\n  et  al.  vs.  Lambe. 

Held  :  That,  when  a  Plaintiff,  pending  his  enquêtp,h&a  obtained  a 
judgment  of  the  court  permitting  him  to  amend  his  déclaration,  he  will 
not  1)6  allowed  to  pioceed  fiirther  with  his  enquête, until  he  hasamended 
liis  déclaration,  and  the  Défendant  has  been  allowed  to  plead  de  novo. 

The  Plaintiffs  obtained  a  judgment  o!"  the  Superior  Court 
in  their  favour,  permitting  them  to  amend  tlieir  déclaration 
on  paymentof  costs.  They  now  applied  to  the  presiding  judge 
at  the  enquête  sitting  to  be  allowe<l  to  proceed  with  their 
anqii'He.  Torrance,  for  Défendant,  resisted  the  application  on 
the  grounds  that  PlaintifFs  should  first  amend  their  déclaration, 
and  then  give  Défendant  an  opportunity  of  pleading  de  novo 
to  the  amended  déclaration,  if  he  should  see  fit,  or  that  Plain- 
tiffs  should  fyle  a  désistement  of  their  right  to  amend. 
Cross,  e  contra,  contended  that  he  had  a  riglit  to  proceed  at 
once,  without  waiverof  his  right  to  amend  and  cited  1  Peters- 
dorffs  suppl.,  p.  169,  Collins  vs.  Aaron,  5  Scott,  595,  to  the 
effect  that,  in  England,  a  Défendant  had  no  right  to  plead  de 
novo,  unless  it  formed  part  of  the  judge's  order.  The  presiding 
judge  ruled  against  Plaintiffs  and  remarked  that,  by  the 
TOME  VIII.  17 
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practice  of  the  court,  Défendant  would  be  permitted  to  plead 
de  novo,  after  service  upon  hiin  of  tho  amended  déclaration. 
Application  refused  (6  /.,  p.  301.) 

Cross  and  Bancroft,  for  Plaintiftk 

ToRRANCE  and  MoRRls,  for  Défendant. 


TEMDER. 

SuPERiOR  Court,  Montréal,  29th  September,  18(j0. 
Coram  Badgley,  J. 
Boucher  vs.  Lemoine  et  al. 

Held  :  That  the  tender  of  principal  and  interest  after  issue  of  writ  of 
Bumnions,  though  before  service  of  writ,  is  bud  unaccompanied  by  the 
costs  of  an  action  before  return.  {!) 

Défendants  were  served  with  the  writ  and  declaratiou, 
demanding  a  suni  of  money  in  this  cause  according  to  tli(î 
return  of  the  baillif,  on  the  24th  Noveinber,  1859,  between 
the  liour  of  four  and  six  in  the  afternoon.  Two  of  the  Defon- 
dants  pleaded  a  tender  of  principal  and  interest,  but  without 
costs,  made  by  anothei",  the  principal  Défendants,  about  lialf 
past  four  the  sanie  day  to  PlaintifF. 

Badgley,  J.,  held  that  the  writ  and  déclaration  haviiif^ 
already  been  prepared  and  issued  the  tender  of  tho  principal 
and  interest  without  costs  was  unsufficient.  (4  J.,  p.  300.) 

Léon  Douïre,  for  Plaintiff. 

H.  Stuart,  for  Défendant. 


ACTION  TO  ACCOUNT. 

Superior  Court,  Montréal,  31st  May,  1854. 
Coram  Smith,  J.,  Mondelet  (C),  J. 

CUMMING  vs.  TaYLOR. 

Held  :  That  in  an  action  to  account,  where  Défendant  pleaded  that  he 
had  previously  acoounted,  and  fyled  with  his  pleas  copies  of  liis  ;ic- 
counts  alleged  to  bave  been  previously  rendered,  and  the  issues  were 
80  joined,  Plaintltf  (îunnot  fyle  débatu  de  compte,  nntil  the  said  issues 
shall  hâve  béen  previously  decided,  and  that  the  délxits  de  compif  fyled 
byPlaintilI,  rnay  be  rejected  by  motion  on  the  part  of  Défendant  tothat 
etfect. 

The  action  of  PlaintifF  was  to  obtain  from  Défendant  an  ac- 
count of  his  gestion  of  PlaintifF's  affairs,  and  investrnent  of  ccr- 

(1)  V.  art.  1162  C.  C. 
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tilin  monies  of  Pluintiflf  by  DefciKlant,  as  his  n^aut  and  attor- 
n.y,  towit,  from  tlio  17"'  Junuaiy,  lH4'),to  the  l-'July,  1850. 
Tlif  Dt  fendant  ploaded  inHulwtance  that  Défendant,  i'roni  Ja- 
iiunty  1845  to  the  I"' Jnly,  1850,  did  act  as  the  friend  and  gra- 
tuitous  agent  of  Plaintiff.and  sold  for  Flaintitf'billsof  exchange 
Dii  the  Hudson's  liay  Company,  and  niade  investnients  for,  and 
jiaid  overinterest  on  the  same  to  Plaintiff.and, in  each  and  every 
yt'iiv,during  said  pei'iod.from  1845  tothe  29th  May,  1850, Defen- 
(Iiiiit  did  exhibit  and  deliver  to  Plaintif!  a  statenjent  and  sta- 
tcd  account  in  writing  of  the  moneys  aforesaid,  and  did  fully 
HCL'ount  for  the  nioneys  so  reeeived  by  him  to  wit,  on  the 
2«th  day  of  January,  1840,  on  the  lOth  June,  1846,  on  thé 
•2nd  July,  1847,  on  the  30th  May,  1848;  and  29th  May,  1850; 
tliat  each  and  every  of  the  said  statenients  and  stated  accounts 
show  and  exhibit  the  real  and  exact  balance,  and  were  seve- 
nilly  und  respectively  correct,  just  and  true  ;  and  Plaintiff 
adniitted  and  approved  thereof;  ail  which  Défendant  was 
reudy  to  verify,  prove  and  niaintain,  and  Défendant  averred 
that,  from  the  29th  May,  1850,  when  the  said  stated  account 
was  so  furnished  and  delivered  to  Plaintiff,  up  to  the  Ist  July 
l^iôO,  no  transactions  of  any  kind  took  place  between  Plaintiff 
and  Défendant  ;  that,  from  the  y  car  1845  to  the  Ist  July, 
1H50,  Défendant  did,  at  the  spécial  instance  and  request  of 
IMaintiff,  act  as  the  friend  and  gratuitous  agent  of  Plaintiff, 
and  did,  during  that  period,  at  the  request  of  Plaintiff,  put  eut 
and  place  at  interest  divers  sums  of  money,  for  and  on  account 
of  and  to  the  use  of  Plaintiff,  and  did  receive  and  take  docu- 
ments and  vouchers  for  such  monies,  on  behalf  of  Plaintiff, 
and  with  his  knovvledge,  consent,  acquiescence,  and  approba- 
tion, and  did,  trom  tinie  to  time,  well  and  truly  and  faithf uUy 
account  to  and  with  Plaintiff  for  ail  such  money  s  to  his  entire 
satisfaction,  and  did  exhibit  and  deliver  to  him,  at  divers  ti- 
mes,  statements  and  stated  accounts  thereof  ;  that,  on  the  29th 
May  1850,  Défendant,  at  the  spécial  request  of  Plaintiff,  did 
deliver  to  Plaintiff  a  fuU  and  particular  account  stated  in 
writing,  enibracing  the  whole  period  during  which  Défendant 
liad  su  acted  as  the  friend  and  gratuitous  agent  of  Plaintiff; 
that  the  last  mentioned  account  was  true  and  just,  and  as 
îsuch  acquiesced  in  and  approved  of  by  Plaintiff;  that,  in  and 
by  the  last  mentioned  account,  a  balance  stood  in  favour  of 
Difendant  of  the  sum  of  £202,  which  Plaintiff  admitted  and 
prouiised  to  pay,  when  thereunto  requested  ;  that,  from  the 
29th  May,  1850,  when  the  ctated  account  was  so  furnished 
aud  delivered  to  Plaintiff,  up  to  the  Ist  July,  1850,  no  tran- 
sactions of  any  kind  took  place  between  Plaintiff  and  Défen- 
dant, and  no  moneys  or  securities  of  any  kind  whatever  were 
iliuing  the  last  mentioned  period  delivered  to  or  reeeived  by 
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Défendant,  froni  or  on  behalf  of  Plaintiff.  Witli  his  pleas  Dé- 
fendant fyled  certain  accounts  which  purported  to  be  copies 
of  the  accounts  alleged  by  Défendant  to  bave  been  rendered 
to  Plaintiff.  ïbe  Plaintiff' answered  tbese  pleas  gonerally.  Aî- 
ter  issue  joined,  Plaintiff'  inscribed  tbe  cause  for  enquête,  ai)d, 
on  tbe  P'  May,  1854,  f^ded  certain  déhdtft  de  compte  to  the  co- 
pies of  accounts  fyled  by  Défendant.  The  Plaintiff  then  de- 
manded  ansvver  from  Défendant  to  liis  débats  de  compte.  Thc^ 
Défendant  then  moved  tbe  court,  on  the  I7th  May,  1(S54, 
that  tbe  débats  de  compte  of  Plaintiff  might  be  rtyeeted 
from  tbe  record,  for  the  following  reasons  :  Firstly,  bc- 
cause  the  acceunts  mentioned  in  tbe  débats  de  co-iripte  were 
not  liable  to  be  debated,  inasmucb  as  tbey  are  and  profess  to 
be,  only  copies  of  accounts  previously  rendered  by  Défendant 
to  Plaintiff'.  Secondly,  because  the  issues  raised  by  the  Plain- 
tiîTs  were  confined  to  the  question,  whether  or  .lot  an  account 
had  been  rendered  by  Défendant  to  Plaintiff  of  the  sunis  of 
money  mentioned  in  Plaintiff  s  déclaration,  previous  to  the 
institution  of  the  action,  and  the  accounts  debated  were  only 
copies  of  the  accounts  which  Défendant  allèges  be  iiad 
so  rendered,  atid  are  only  fyled  as  exhibits  to  facilitate  the 
proof  that  their  original  were  so  rendered.  Thirdly,  because 
Plaintiff  is  not  entitled,  by  law,  to  conteat  said  accounts,  and  be- 
cause tbe  débats  de  compte  are  illegally  and  irregularly  fyled. 

Per  CuRlAM  :  "  Tbe  court,  having  heard  the  parties,  upon 
the  motion  of  Défendant,  that  the  paper  writing  fyled  l)y 
Plaintiff,  and  styled  débats  de  compte,  be  rejected  from  the  re- 
cord, having  examined  the  procee  lings,  and  deliberated,  coii- 
sidering  that,  by  the  i.ssues  joined,  as  set  up  bj»^  the  exceptions 
of  Défendant,  no  débats  de  compte  can  be  now  had,  until  the 
several  issues  sball  bave  been  previously  decided,  the  court 
doth  grant  tbe  motion  of  Défendant,  tbe  fyling  of  tbe  déhutn 
de  compte  being  prématuré,  and,  in  conséquence,  doth  reject 
the  paper  writing  styled  débats  de  compte  produced  by  Plain- 
tiff. "  (4  J.,  p.  304.) 

Rose  and  Monk  for  Plaintiff. 

Badgley  and  Abboïï  for  Défendant. 
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ACTION  TO  ACCOUNT. 

SuPERiOR  Court,  Montréal,  31  st  October,  1856. 
Coram  Smith,  J.,  Mondelet,  J.,  Charot,  J. 
The  same  parties. 

Ileld  :  That  wliere  an  agent  lias  rendered  ancounts  of  liis  gestion  and 
a'Uiiiiiistration  to  his  principal,  and  that  such  accounts  hâve  been  duly 
received  by  the  principal  withont  any  objection  being  niade  thereto,  an 
action  en  reddition  de  compte  wili  not  Je. 

The  pleadinga  are  stated  above  at  p.  2r)cS. 

Smith,  J.  :  Tlie  Plaintiff  alleged  that  Défendant,  as  agent 
of  Phùntifl",  had  received  large  sums  of  nioney  and  should  hâve 
invested  the  same  and  be  held  to  account.  Défendant  pleaded 
that  lie  had  rend»  1  accounts,  that  he  did  invest  the  monies, 
and  that,  in  1850,  lie  tinally  rendered  an  account  showing  a 
balance  of  £200  in  his  favour,  and  to  which  Plaintiff"  did  not 
object.  The  only  évidence  was  the  admission  by  Défendant  in 
his  plea,  and  the  acknowledginent  by  Plaintiff  on  faits  et 
art  nies  that  the  accounts  were  regularly  rendered,  but  that 
lie  did  not  receive  theni  as  final.  The  court  held  that  this  action 
could  not  go  beyond  the  conclusions  of  an  action  en  reddition 
de  vomi^te,  and  that  although  Défendant  niight  hâve  rendered, 
hiiiiself  liable  to  Plaintiff  in  certain  cases,  and  niight  still  hâve 
monies  in  his  hands,  yet,  an  account  having  been  f'>n!id  tohave 
been  rendered,  the  action  niust  be  disniissed. 

"  The  court,  considering  that  Plaintiff  hath  failed  to  esta- 
blish  the  niaterial  allégations  in  his  action,  and  further,  con- 
sidering that  Défendant  hath  rendered,  long  befoi'e  the  insti- 
tution of  the  présent  action,  froni  time  to  tinie,  accounts  of 
the  gestion  and  administration  by  Défendant  of  the  monies 
conlided  tohim,  Défendant,  by  Plaintiff,  and  that  the  accounts 
so  rendered  by  Défendant  were  duly  received  by  Plaintiff, 
without  any  objection  whatever  bcing  niade  thereto,  and 
were  taken  and  received  by  him  as  an  account  of  gestion  »ind 
administration  of  Défendant,  of  the  sums  of  nioney  placed  by 
Plaiiititt  in  the  hands  of  Défendant,  and,  considering  that,  by 
miKon  of  Huch  accounting,  no  action  can  lie  against  Défen- 
dant ^'ïi  reddition  decowjite,  as  now  demandée!  in  and  by  the 
sîvid  action,  doth  dismiss  the  action,  reserving  to  Plaintiflfall 
otlu'r  his  recourse,  if  any  he  hâve,  against  Défendant,  toucli- 
iiii^'  or  concerning  such  gestion  and  administration  aforesaid." 
(•t./..  p.  .S0().) 

Rose  and  Ritchie,  for  Plaintiff. 

H.MKiT.EYand  Ahhott,  for  Défendant. 
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VENTE.— PRIVILEGE. 

Cour  Supérieure,  Montréal,  30  avril  1860. 
Corani  Berthelot,  J. 
Sénégal  vs.  Mills,  et  al.,  et  Taylor,  et  al.,  Int. 

Jugé  :  1*^  Que  le  vendeur,  sans  jour  ni  terme,  non  payé,  peut  revendi- 
quer sa  marchandise  entre  les  mains  d'un  tiers  a(;quéreur. 

2°  Que  c'est  au  tiers  acquéreur  à  prouver  que  la  vente  a  été  faite  à 
terme,  et  qu'à  défaut  de  cette  preuve  on  dou  présumer  que  la  vente  a 
été  faite  au  comptant. 

3''  Que  le  fait  que  le  grain  revendiqué  a  été  mêlé  avec  d'autre  grain 
de  même  esi^èce,  n'est  pas  un  obstacle  à  la  revendication.  (1) 

Dans  le  mois  de  juillet  1859,1e  Demandeur  vendit  à  Joseph 
Dansereau,  l'un  des  Défendeurs,  1401  minots  d'avoine  ({u'il 
avait  dans  un  hangar  k  Verchères.  Dansereau,  assisté  du  com- 
mis des  Intervenants,  reçut  l'avoine,  et  la  fit  transporter  im- 
médiatement à  bord  d'une  barge  appartenant  aux  Interve- 
nants, et  conduite  par  Mills,  l'autre  Défendeur.  L'avoine  fut 
mêlée  avec  d'autre  qui  avait  été  prise  ailleurs.  Après  la  livrai- 
son, le  Demandeur  ne  pouvant  être  payé,  fit  saisir-revendiquer 
la  quantité  d'avoine  qu'il  avait  vendue  à  Dansereau,  en  vertu 
de  l'article  170  de  la  coutume  de  Paris.  Dansereau  fit  défaut. 
Mills  contesta  l'action,  disant  qu'il  n'était  que  l'agent  et  rem- 
ployé des  Intervenants;  que  l'avoine  en  question  avait  été 
mise  à  bord  de  son  bateau  jjar  ces  derniers  ;  qu'il  l'avait  mêlée 
avec  d'autre  grain  de  même  nature  ;  qu'elle  ne  pouvait  plus 
être  identifiée,  et  que  la  saisie-revendication  ne  pouvait  être 
dirigée  contre  lui.  Même  contestation  de  la  part  des  Interve- 
nants, qui  prétendirent  de  plus  être  propriétaires  de  cette 
avoine,  l'ayant  achetée  avec  d'autres  quantités,  de  Dansereau, 
et  lui  en  avoir  payé  le  prix,  dès  avant  la  livraison,  et  que  le 
Demandeur  ayant  laissé  passer  sa  u'archandise  entre  les 
mains  d'un  tiers  acquéreur  de  bonne  foi,  à  sa  connaissance, 
avait  perdu  son  privilège. 

DoRioN,  W.,  pour  le  Demandeur,  émit  comme  propositions 
légales  :  1°  (jue  l'on  devait  présumer  la  vente  faite  sans  jour  ni 
terme,  lorsqu'il  n'y  avait  pas  de  preuve  du  contraire  (2). 
2''  que,  sous  l'opération  de  l'article  170  de  la  coutume  de  l'a- 
ris,  la  revendication  pouvait  être  faite  même  entre  les  mains 
de  tiers  accjuéreurs  de  bonne  foi  ;  que  le  vendeur  non  ])ayé 
peut  suivre  sa  chose  en  quelipies  mains  qu'elle  se  trouve,  parce 

(1)  V.  art.  1TO9C.  C. 

(2)  Potliiei-,   Vente,  No  IV24. 
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qu'il  n'en  a  jamais  perdu  la  pro'priété  (1);  3°  que  le  mélange 
du  grain  avec  d'autre  grain  de  aênie  espèce  et  nature  ne  pou- 
vait faire  perdre  au  vendeur  son  droit  de  revendication  ;  qu'il 
suffisait  d'identiiier  l'avoine  qu'il  revendiquait,  comme  quan- 
tité, et  non  grain  par  grain  (2). 

RonERTsoN,  A.,  pour  le  défendeur  Mills  et  les  Intervenants, 
combattit  les  propositions  (jui  précèdent,  et  s'appuya  particu- 
lièienient  sur  le  défaut  de  preuve  du  Demandeur,  et  sur  ce  que 
la  saisie-revendication  ayant  été  faite  lorsque  l'avoine  était  en 
la  possession  des  Intervenants,  ces  derniers  devaient  en  être 
présumés  propriétaires. 

Jugement  maintenant  la  saisie-revendication  et  déboutant 
I  intervention.  (4  J.,  p.  307.) 

DoRiON,  DoRiON  et  Sénégal,  pour  le  Demandeur. 

W.  W.  RoRERTSON,  pour  le  Défendeur  Mills. 

A.  Rf)RERTS0N,  pour  les  Intervenants. 


PROCEDURE.— DECLARATION. 

Cour  Supérieure,  Montréal  28th  June,  1855. 
Coram   Smith,  J.,  Mondelet,  J. 
Whitxey  vs.  Burke. 

IMd  :  That,  in  a  déclaration  on  a  promissory  note,  the  words  "  for 
value  reoeived,"  need  not  be  expressed,  but  tliat  tbe  fact  of  the  giving 
of  sueh  value  ia  a  nuitter  for  proof.  (3) 

An  action  was  instituted  to  recover  the  amount  of  a  pro- 
missory note  for  the  suni  of  £154  l7s.  The  déclaration  alleged 
the  making  of  the  note,  and  its  delivery,  for  value  received 
to  Flaintitf,  but  did  not  allège  that  the  note  itself  was  made 
for  value  received.  The  Défendant  demurred  to  the  déclara- 
tion, ou  the  grounds  that  it  did  not  allège  that  the  note  was 
made  "  for  \'alue  received,"  that  it  appeared  from  the  déclara- 
tion that  the  note  was  nuide  without  value,  and  that  it  was  a 
niidum  pacfuvi.  At  the  argument,  Lambe,  for  PlaintifF,  con- 
tended  tliat  the  words  "  for  value  received  "  needed  not  to  be 
oxpressed  or  alleged,  but  that  the  fact  whether  value  was  se 
received  or  not  was  a  mattcr  for  proof.  He  quoted  Smith,  on 
contracts,  §  100  ;  Chitty,  on  JiUh,  p.  (591, 01  ;  Byles,  p.  100,  and 
paoc  ;îO()^  note.  After  hearing,  the  'l<Mnurrer  was  dismissed. 
(4  ./.,  p.  308.) 

MoxTiZAMBEFiT  and  Morris,  for  Plaintiff". 

T.  Nye,  for  ])efendant. 

(1)  FerriiTc,  (1.  C,  tome  2,  p.  1311»  et  L3'2(»,  Nos  1  et  suiv.,  p.  1323  et  1324, 
No  13  ;  liourjon,  tome  I,  p.  14."),  toiiu-  2,  )).  (iOfi,  sec.  IV,  No  21 

(2)  l'aidessus,  tome  4,  p.  .W  et  543.        (3)  V.  iirt.  [>()  C.  P.  C. 
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PROCEDURE.— EXCEPTION  A  LA  FORME. 

SuPERiOR  Court,  Montréal,  30th  April,  18(j0. 
Coram  BADCiLEY,  J. 
Wheeler  et  al.  vs.  Bitrkitt  et  al. 

Held  :  That,  wliere  a  feraale  Détendant  is  desnribed  in  the  writ  of 
summons  as  duly  separated  as  to  propertj'  fVom  lier  husbard,  and  De- 
fendant  pleadsto  the  action,  aniong,  otlier  tlungs,that  slie  was  not  sepa- 
rated froni  her  hnsband  as  to  property,  such  allégations  will  not  bc 
struck  ont,  on  the  motion  ofthe  Plaintiff,  on  the  ground  that  suili 
allégation  is  matter  oi  an  exception  à  la  forme.  (1) 

This  was  an  action  brought  to  recover  the  suin  of  .$1890.07 
alleged  to  be  due  by  the  female  Défendant  to  the  fenialc  Plaiii- 
tiflt  ;  the  female  Défendant  being  described  in  the  Plaintift's 
déclaration  as  duly  separated  as  to  property  front  her  h  us- 
hand,  George  F.  Reiniger.  The  female  Défendant,  among  other 
things,  pleaded  that  she  was  not  separated  as  to  property 
from  her  hiishand.  After  the  fyling  of  Defendant's  pleas,  but 
before  issue  was  joined,  Plaintiff  moved  that  so  much  of  lier 
pleas  as  denied  the  séparation  of  propertj''  should  be  rejectcd 
therefrom,  inasmuch  as  that  allégation  brought  in  question 
the  description  of  the  parties,  and  should  iiave  been  the  sub- 
ject  matter  of  an  exceptiov  à  la  forme.  This  motion  was  ro- 
jected  ;  the  court  considerijig  that  the  séparation  was  an  allé- 
gation of  fact,  which  Plaintiff' would  hâve  been  bound  to  prove 
under  the  gênerai  issue  ;  and  that,  assuming  the  allégation  to 
be  true,  it  could  not  hâve  l^een  met  by  an  exception  à  laforivc 
Motion  rejected.  (4  J.,  p.  809.) 

T.  S.  JUDAH,  for  PlamtifFs. 

John  Monk,  for  Défendants. 


SEPARATION  DE  BIENS.-PREUVE. 

Superior  Court,  Montréal,  29th  September,  1800. 
Coram  Monk,  J. 
The  same  cause. 

Held  :  That,  vvhere  a  PlaintifF  allèges  that  a  female  Défendant  is  soim- 
rated  from  her  hnslmnd  as  to  property,  he  is  bound  to  prove  it,  either 
by  an  antenuptial  oontract  or  judicial  sentence. 

The  pleadings  in  this  cause  appear  above.  Issue  having  been 
joined,  and  the  cause  having  been  inscribed  for  tiie  adduction 
of  évidence  and  final  hearingon  the  merits,  Plaintiff" produccd 

(1)  V.  Art.  14  et  116  0.  P.C. 
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two  notarial  decds  exccuted  hy  the  female  Défendant,  in  which 
slic  îicknowled^ed  that  slie  was  dnly  separated  as  to  property 
fioin  lier  husband,  and  also  lier  answers  to  interrogatories-sar 
f(i.i(>i  et  articles,  wherein  sheadmitted  that  she  liad  signed  the 
(loeds  in  question    at  the  request  of  her  husband. 

T.  S.  JuDAH,  for  PlaintifF,  thereupon,  contended  that  the 
sepcaration  had  been  duly  established. 

MoNK,  for  Défendant,  argued  that  there  could  be  but  one 
of  two  modes  by  which  a  mparntion  de  biens  could  be  proved 
viz.  an  antenuptial  roittract,  or  a  judicial  sentence.  The  allé- 
gations in  the  deeds  could  not  niake  évidence  in  favor  of  De- 
fenilant,  and  should  not,  consequently,  operate  against  her. 
The  court  took  the  sanie  view  as  Defendant's  Counsel,  and 
(lisiuissed  the  action. 

JuiKjMENT:  "  The  court  considering  that  it  is  not  proved, 
tliat  Défendant,  Sarah  Ann  Hurkitt,  was  at  the  tinie  of  the 
institutio'i  of  this  action,  or  at  any  previous  tinie  thereto, 
separated  as  to  property  froni  (Jeorgf;  Frederick  Reiniger,  her 
husband,  doth  disniiss  this  action."  (4  /.,  p.  309). 

T.  S.  JuDAH,  for  Plaintif}'. 

John  Monk,  for  Défendant. 


VENTE.-FRANC  ET  QUITTE. 

Coutt  Supérieure,  Montréal,  29  septembre  1860. 
Coram  Baugley,  J. 
Paquet  et  uxor  vs.  Miclette. 

Jujfé  :  Que  celui  qui  vend,  avec  la  dauxe  de  franc  et  (juittc,  obtiendra 
jiigeraeut  avec  dépens  contre  l'acheteur  qui  aura  plaidé  et  prouvé  l'exis- 
tence d'une  hypothèque,  pourvu  jn'en  déduisant  du  prix  de  vente  le 
paiement  réclamé  par  l'action,  il  reste  une  somme  suftlsanto,  entr?  les 
mains  de  l'acheteur,  pour  le  garantir.  (1) 

Action  ex  vevdito,  pour  la  sonnne  de  cent  quinze  livres,  avec 
intérêt,  étant  un  terme  échu  du  prix  de  vente  sti{)ulé  ^n  Wicte 
(le  vente  du  vingt-trois  juillet  liS58;  outre  les  garanties  ordi- 
naires, cet  acte  portait  la  clause  de  franc  et  quitte  ;  l'acheteur 
avait  payé  une  somme  de  £250,  pour  le  premier  terme  échu 
le  ]>reinier  novembre  1858.  Le  Défeiuleur  contesta  l'action,  et 
allégua  que,  par  "c/^  du  vingt  février  1855,  Soj)hie  (iad bois 
avait  vendu  l'inimeublc  en  questicjn  aux  Demandeurs,  et  avait 
encore,  sur  cet  inwneuble,  nao  hypothèque  de  hailieiir  de  fonds 
enregistrée,  pour  une   balance  de  £302  5  6  avec  intérêt  ;  (jue 

(1)  V.  art.  ir)3r)C.  c. 
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le  Défendeur  était  menacé  d'éviction  ;  que  la  clause  de  fnrnr 
et  quitte  stipulée  en  sa  faveur  était  illusoire,  et  ne  lui  offrait 
aucune  garantie  ;  que,  partant  il  était  recevable  à  demander 
que  Vdcte  de  vente  du  vingt-trois  juillet  LSSS,  fût  rescindé  et 
annulé,  que  la  somme  de  £250,  par  lui  pa3M'>e  aux  Demandeurs, 
lui  fut  restituée  par  ces  derniers,  et  (pie  l'action  des  Deman- 
deurs fut  déboutée,  avec  dépens  ;  et  sulisidiairement  à  ce  f]ia', 
par  le  jugement  à  intervenir,  il  ne  fût  tenu  payer  la  somme 
réclamée  par  les  Demandeurs  qu'en  par  ces  derniers  fournis- 
sant bon  et  valable  cautionnement  qu'il  ne  serait  point  trouljjé 
au  regard  de  la  dite  hypothèque  de  Ixi  illeur  de  fonds.  Les  De- 
mandeurs, dans  une  réponse,  opposèrent  à  ces  moyens  une 
quittance  par  Sophie  Gadbois  du  quinze  mars  1858,  réduisant 
son  hypothèque  de  hdillear  de  fonds  à  la  somme  de  £83,0,8, 
avec  intérêt  ;  mais  ils  n'avaient  fait  enregistrer  cette  quittance 
qu'après  la  jiroduction  du  plaidoyer  du  Défendeur.  Les  De- 
mandeurs, à  l'audition  de  la  cause,  prétendirent  que  le  Défen- 
deur n'était  pas  fondé  en  droit  à  demander  la  rescision  de  Xacie 
de  vente,  en  conséquence  de  la  violation  de  la  clause  de  franc 
et  quitte  ;  qiie,  d'ailleurs,  comme,  après  avoir  payé  le  montant 
de  l'action,  il  lui  resterait  encore  en  main  une  somme  plus  que 
suffisante,  pour  le  garantir  contre  la  réclamation  de  Sophie 
(ladbois,  il  n'avait  ])as  d'intéi'êt  à  plaider  comme  il  l'avait  fait, 
et  que  jugement  devait  être  prononcé  contre  lui.  Le  Défendeur, 
à  l'appui  de  ses  conclusions,  tendant  à  la  rescision  de  l'acte  de 
vente,  cita  Ré  p.  de  Guijot,  vo  Franc  et  quitte  ;  Nouv.  Denisart, 
vo  Franc  et  quitte  ;  Rép.  de  Merlin,  vo  Franc  et  quitte  ;  où  il 
est  établi  que,  dans  l'espèce,  l'acheteur  est  recev.Mble  à  deman- 
der l'annulation  de  la  vetitc.  Lorsque  le  vendeur  a  stipulé  la 
clause  (k  fi-  -j  et  quitte,  sachant  qu'il  existait  des  hypothèques 
sur  l'innnei-  il  est  constitué  en  mauvaise  foi,  et  est  censé 
avoir  agi  framadeusement,  quel  qu(î  soit  le  montant  de  l'hypo- 
thècjue,  en  sorte  (|u'il  n'est  pas  recevable  à  y)oursuivre,  devant 
le  tribunal,  l'exécution  des  clauses  de  l'acte  de  vente,  tant  qu'il 
n'a  pas  fait  disparaitre  la  cause  du  trouble,  et  son  action  doit 
être  renvoyée  provisoirement  ;  (jue,  s'il  obtient  jugement,  il  doit 
toujours  être  condamné  aux  dépens,  comme  peine  de  .son  dol 
et  de  sa  mauvaise  foi.  Le  Défendeur  n'était  pas  teim  en  loi 
d'attendre  l'échéance  <lu  dernier  terme  de  paiement,  pour  plai- 
der le  trouble  résultatit  de  l'hypothèque,  et  dès  que  ces  vendeurs 
lui  intentaient  une  action  il  pouvait  y  opposer  leur  mauvui.se 
foi.  Il  maintint  enfin  que  connue  la  quittance  produite,  avec 
les  réponses  des  Demandeurs,  n'avait  été  enregistrée  qu'après 
la  production  de  son  plaidoyer,  et  connue,  ydv  conséqu<'nt,  il 
en  ignorait  alors  l'exi.stence,  il  devait  à  tout  événement  obtenir 
les  frais  de  sa  contestation.  Jugement:  "  The  court  considerinj; 
"  that  Défendant  cannot  be  subjected  to  anj»^  présent  tnvible 
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"  by  reason  of  the  existing  mort^ajEje  in  the  pleadinijjs  inen- 
"  tioiied,  inasmuch  as  he  will  retain  in  liia  hands,  not  including 
"  ihe  Hiun  denianded  in  tliis  cause,  a  portion  of  liis  pur- 
"  chase  nioney  exceedinpf  tlie  sinn  £88  (Js.  8d.,  reniaining 
"  charged  on  the  land,  doth  condenin  Défendant  to  pay  to 
"  Plaintiff,  theaum  of  &c.,  and  costs  of  suit."  (4  /.,  p.  310.) 

JoDOiN  et  Falkner,  pour  les  Demandeurs. 

Roy  et  Buhneaii,  pour  le  Défendeur. 


GUSTOMâRT  DOWER. 

SuPEUioR  Court,  Montréal,  30th  April,  1800. 
Corani  Monk,  J. 
Sdims  et  al.  vs.  Evans,  et  Divers  Opposants. 

Ileld  :  Tliat  doAver  «tipulated  in  a  marriape  fontract  to  Ije  "  sucli  as 
is  established  by  the  laws  of  l.ower  Canada  "  is  légal  and  customary 
dower  and  iwi  douaire  pré  fi  x.  (1) 

The  sherifï  returned  the  writ  oî  fieri  faeias  de  terris  with  the 
proceeds  of  the  sale  of  the  real  estate  of  Défendant.  0})posant, 
Selina  Wood,  widcnv  of  Défendant,  acting  as  well  personally 
us  in  her  capacity  of  tutrix  to  a  niinor  child,  issue  of  lier 
niarriage  witli  Défendant,  hy  her  opposition  à  fin  de  conserver, 
clainied  one-fourth  of  the  nioneys  returned.  The  opposition 
contains  the  following  allégations  :  That  a  contract  of 
niarriage  was  passed  betvveen  her  and  Défendant,  her  husband, 
on  the  I7th  February,  1844,  at  Montréal,  by  which  exclusion 
of  coinnumity  is  stipulated,  and  it  is  declared  "  that  the 
"  dower  to  which  the  said  Selina  Wood  should  be  entitled 
"  shoull  be  such  as  is  estaltlished  by  the  laws  of  Lower 
"  Canada,"  but  that  she  should  only  be  entitled  to  it  in  case 
there  yhould  be  issued  of  the  niarriage,  ont  of  which  case,  sho 
reiiounced  to  ail  dower  ;  niarriage  of  the  parties,  19th 
Ft'liruaiy,  1844  ;  liirth  of  the  niinor  child  wlio  still  survives  ; 
that  the  land  seized  was  owned  and  po.ssessed  by  D('fen<lant 
prior  to  the  niarriage  and  thereafter  to  the  tiine  of  bis  deatii  ; 
(Icath  of  Défendant,  Ist  Feln'uary  1857  :  appointinent  of 
tlic  widow  as  tutrix  to  the  ininor  ;  renonciation  by  her  on 
bclmlf  of  the  niinor;  that  the  dtnuiire  covlionier  to  which 
n|)j)"sant,  Mrs.  Evans,  is  entitled  in  respect  of  land  seized  is 
tlii'isut'ruct  of  one-fourth  thcroof  (the  niarriage  being  a  tliird 
mu  riage,  and  the  childreii  of    th<'  first   niarriage   not   being 

(I)  V.  art.  1W1  ('.  C. 
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entitled  to  dovver)  and  tlie  douaire  coutunder  of  tlie  minor 
child  is  the  said  one  t'ourth  juiit  en  propriété,  and  tliat  tlit; 
Opposant  lias  a  right  to  be  collocatod  foi-  one-fouith  of  tin- 
proceeds  of  the  sale  of  the  land  îsuhject  to  dovver.  Opposant 
Berthelet,  based  his  opposition  npon  a  notai-ial  obligation  niaijc 
by  Défendant  in  his  favor,  24th  Mardi,  1846,  registered  27tli 
of  the  sanie  luoiith,  hypothecating  the  land  in  (piestion.  By  the 
re))ort  of  distribution.  Opposant,  Berthelet,  was  collocated,  tu 
the  exclusion  of  Mrs.  Evans.The  latter  contested  Berthelet's  col- 
location,  alleging  that  sheought  to  hâve  been  collocated  in  pic- 
feroiice  to  liini  for  lier  dovver:  that  by  virtue  of  her  niarrin<>v 
vvith  Défendant,  and  l)y  law,  the  land  and  preniise.s  seized  and 
sold  became  and  vvere  legally  lial)le  to  (hntalre  contutuier,  in 
favor  of  Opposant  and  of  her  ininor  child  ;  that  the  said 
dovver  was  the  légal  and  custoniary  dovver,  and  is  created  by 
law  as  a  right  of  property,  and  not  by  the  contract  of 
niarriage  and  was  not  a  claiin  liable  to  registration.  Opposant 
Berthelet,  ansvvered  this  contestation,  .setting  fortli  the 
following  légal  prétentions  :  Ist.  that  the  dovver  claiined  by  Mrs. 
Evans  is  not  the  légal  and  custoniary  dovver,  but  is  the  dovver 
stipulated  in  her  favt)r  by  her  contract  of  niarriage  ;  2.  no 
désignation,  in  the  niarriage  contract,  of  real  property,  and, 
consequently,  no  right  of  hypothec  acquired  upon  the  pro- 
perty seized,  and  that  the  sauie  was  not  affected  by  said 
dower  ;  S.  that  Mrs.  Evans  cannot  contest  the  report  of  dis- 
tribution, her  niarriage  contract  never  having  been  re- 
gistered  and  the  titre  de  créa/nce  of  Berthelet  having  been 
duly  registered  ;  4.  that  the  niarriage  contract  is  nuU  as 
regards  hini  for  want  of  registration.  (1) 

RiTOHiE,  for  Mrs.  Evans  :  The  légal  points  uiay  be  stated 
under  two  questions  :  1.  Is  the  dovv-er  claiinable  by  Mrs.  Evans, 
the  douaire  légal  et  coiituriiier  created  by  law,  or  is  it 
douaire  pré fix,  in  virtue  of  her  niarriage  contract  ?  2.  If  tho 
dovver  be  tiie  douaire  léf/al  et  coittitniier,  was  any  regis- 
tration required  to  préserve  the  rights  of  Mrs.  Evans  and  of 
her  minor  child  ?  The  fir^t  question  is  important  for  if 
ansvvered  in  the  négative,  there  is  an  end  to  the  claini 
of  Mrs.  Evans.  It  will  be  observed,  that,  by  the  contract  of 
niarriage,  there  is  no  exclusion  of  dovver,  and  no  renunciatiun 
thereto,  except  in  the  case  of  there  being  no  issue  of  the  niar- 
riage. Renunciation  of  dower  inust  l)e  expressed,  "  La  renon- 
ciation tacite  n'est  Jamais  présumée  en  cette  matière."  (Guyot's 
Rép.,  vo  Douaire,  p.  284  and  285  ;  Pothier,  Douaire,  p.  '!.) 
Where  the  contract  of  niarriage  is  silent,  as  to  dower,  it  still 
exists  and  that,  even  where  a  large  donation  is  niade,  in  the 


(1)  V.  art.  2116  C.  0. 
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inarriage  contmct,  by  tlic  husbaiid  to  tlie  wife,  ami  wliich 
iiiifilit  be  presuined  to  be  iiitentled  to  takcthe  place  ot'  dovver. 
((iiiyot,  vo  Doiuiiir,  p.  288.)  Upoii  rcferrini^,  liow-cvcr,  to  tbc 
(loHiiition.s  ^iven  by  the  varions  le^al  wiitors  to  donaur  firé' 
fij',  it  will  appear  that  tlie  dower  in  (jut'stioii  is  untloubtL'dly 
douaire  coutumier,  notvvith.staiidiii^'  it  is  irterred  to  in  the 
contract  of  mariage.  "  Douaire  préHx  est  cehii  (^ne  les  parties 
ni(bMitu.('vt  par  leur  contract  de  niariatife  au  douaire  coutu- 
mier." (Medin'ti  liép.,  vo  JJuiutire.)  "  Le  douaire  est  appelé 
pvéfix,  lorsqu'il  est  e<jnstitué  par  le  contrat  de  mariage,  dlffé- 
rcmment  du  confuiiilcr."  (Renusson,  Douaire,  p.  liH.)  "  Le 
douaire  prétix  ou  conventionnel  vient  de  L'accord,  et  conven- 
tion des  contractants  dans  leur  contrat  de  mariage,  et  qui  est 
ré(jlé  autrement  que  le  douaire  ne  l'est  [tac  la  coutume."  (Fer- 
rière,  sur  Paris,  tit.  12,  art.  247,  No  7,  p.  650,  Grande  Cou- 
tume ;  Pigeau,  Proc.  civ.,  p.  258  and  259.)  In  the  pi-esent  case, 
the  parties  established  no  dower,  but  merely  stipulated  that 
tlie  dower  should  be  the  légal  and  customary  dower,  such  as 
is  established  by  law.  While  the  dower  thua  referred  to  does 
nofc  conform  to  the  définitions  given  of  douaire  préfix,  it  is 
easy  to  eatablish.  by  authority,  that  itis  really  douaire  coutu- 
niier.  Ferrière,  in  his  comnientaries  upon  the  Coutume  de  Pa- 
ris (art.  247,  p.  07l,  No  1,  Grand  Coût.)  says  that  there  is 
no  necessity  for  a  stipulation  in  the  contract  of  marriage  that 
the  wife  shall  hâve  douaire  coutumier  :  a  clear  intimation 
that,  if  it  be  so  expres.sed,  the  dovver  is  not  préfix,  but  remains 
coutumier.  "  Ce  droit  (le  douaire)  est  acquis,  nonobstant  le 
défaut  de  mention  d'icelui  par  le  contrat  de  mariage,  c'est-à- 
dire,  indépendanmient  de  toute  convention,  pourvu  qu'il  n'y 
en  ait  pas  de  contraire  :  le  douaire  étant  un  droit  légal." 
(Bourjon,  tit.  12,  cap.  2,  sec.  2.)  Pigeau,  (vol.  2,  p.  258)  de- 
fines  the  douaire  coutuniicr  to  b(!  that  which  the  law  gives 
when  there  is  no  contract  "ou  lorsque,  dans  le  cas  où  il  y  en 
"a  un,  il  ne  contient  pas  de  fixation  de  douaire."  "  Le  douaire 
coutumier  est  un  droit  purement  légal  qui  prend  sa  source 
dans  la  loi.  Nouv.  Denisart,  vo  Douaire,  §  III,  p.  183.  "  Quand 
"le  douaire  stipulé  par  contrat  de  mariage  est  conforme  au, 
"doiudre  coutumier,  il  est  coutumier  et  non  préfix,  puisque, 
"  sans  la  convention,  il  serait  dû  à  la  femme.  Cette  stipula- 
"  tion  n'est  pourtant  pas  inutile,  vu  <(ue  l'hypothèque  du 
"  douaire  sans  convention  et  ei;  vertu  seulement  <le  la  disposi- 
"  tion  de  la  coutume  ix'est  que  du  jour  de  la  célébration  du 
"  mariage,  et  l'hypothtMjue  du  douaire  stipulé  est  du  jour  du 
'Contrat."  Ferrière,  Grand  Coût.,  art.  247,  No  7,  )>.  GoO.  See 
also  Lemaîti'e,  Coût,  de  Paris,  p.  278,  bottom  of  page,  and 
p.  29(),  top  of  page.  See  also  5  Merlin  s  liép.,  vo.  (  iaius  uup- 
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tiaux,  §  VIT,  ivportiiig  a  case  where  doudire  coutuinùr  was 
stipulated  iii  a  confraf  de  nuiriaf/c. 

"  Tue  CoiMiT,  coiiHidcrinjj^  tliat  tlie  dowfr  nientioned  in  tlic 
coiitract  ot"  inarriage  hotwccu  Scliiia  Wood,  and  lier  lati; 
huHli:ti.;i,  William  Kvans,  datod  tho  17tli  Fel)ruary,  1(S44,  whh 
and  is  tlie  Ic^al  and  custoniary  dowcr  known  as  such  to  tlic 
laws  ot'  tliat  part  of  tins  pi'(;vince  lun-etot'ore  known  as  tho 
Province  of  Lower  Cajiada,  and  as  such  oustoinary  and  Il'^mI 
dovver,  not  re(iuirin<j[  enn-rristnition  for  any  purpose  of  law  ; 
and  Hceiiifif  that  Selina  Wood,  as  well  in  her  own  nanie  asiii 
lu!r  capaoity  of  tutrix  to  Frederick  William  Evans,  niinor, 
issue  of  her  marriage  with  William  Evans  is  by  law  entitlod 
tu  be  collocate<l  for  the  dower  before  and  in  préférence  ti) 
Opposants,  Berthelet  and  Eliiott  ;  doth  order  that  the  draft 
of  distribution  l>e  revised  and  n'formed,  and  Selina  Wood, 
in  her  said  name  and  capacity,  collocated  before  and  in  pré- 
férence to  Olivier  Berthelet  and  Andrew  Elliott,  for  the  siim 
of  £2îi()  8s.  ld.,bein{i[  thi'  one-fourth  ])art  of  the  amount  levied 
of  the  land  belon^in^.'  to  William  Evans  less  the  amount  al- 
lovved  to  tl.e  adjudmifdirc,  tov  deficiency  in  the  said  land, 
and  as  the  amount  of  the  said  crxstomary  dower  claiïiiabjc 
thereon  as  stipulated  in  favour  of  Selina  Wood  and  her  uiinor 
ehild,  by  the  said  contract  of  marriage."  (4  J.,  p.  311,  et  10  D.  T. 
B.Cp.'.m.) 

Rose  and  Ritcuie,  for  ()p]iosant  Wood. 

Belle,  for  Opposant  Berthelet. 


COHHISSAIRES  POUR  L'ERECTION  CIVn.E  DES  PAROISSES.-CERTIORARI. 

Cour  Supérieure,  Montrtnd,  23  décembre  1.S5.S. 

Coram  C.  Mondelet,  J. 

Ex  parte,  sur  application  de  R(jbERT  et  al.  pour  writ  de 
vert  tara  ri  et  Vi(iER  et  al.,  Commissaires  pour  l'érection 
civile  des  paroisses,  etc.,  et  Joseph  Allakd  et  al.,  Syndics. 

Jugé:  l^Que  les  commissaires  pour  l'érection  civile  des  paroisses 
u'avoient  aucvm  droit,  s<nis  l'opération  de  l'Ordonnance  provinciale, 
2  Vict.,  chap.  2W,  et  des  lois  (jui  l'ont  [^rjc^^dée  et  suivie,  de  déléguer  à 
l'un  d'eu.x,  leur  pouvoir,  à  l'eflet  de  prooéut,"  à  l'enquête  qui  a  eu  lieu 
dans  l'espèce  actuelle. 

2"  Que  cette  délégation  est  un  excès  de  juridiction  ; 

S*-'  Que  tous  les  procédés  qui  ont  eu  lieu  en  conséquence  de  celte 
délégation  peuvent  être  mis  de  côté  au  moyeu  du  writ  de  certiorari. 

L'affidavit  produit  île  la  part  des  Requérants,  pour  obtenir 
un  writ  de  certiorari,  à  l'effet  de  faire  annuler  tous  les  pro- 
cédés des  commissaires   pour  l'érection   civile  des  paroisses. 
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est  CDinino  suit  :  "  Qu'aprôs  les  procrdrs  o(;ol<'siii,sti(]n('S 
voulus  (Ml  pai'(;il  cuh,  sur  n'(|ur't(i  de  certains  lialiitants,  rul- 
tiv.'itiuir  lie  la  paroisse  de  St-Micliel  d(i  Ladiiue,  deniaudaiit 
à  Sa  (Jrandeur  révê(|Ue  catholiipie  de  Montréal,  son  décret 
pour  la  construction  dune  étjlise,  sacristie,  presliytèn,'  et 
cimetière  dans  la  diti;  ])aroisse,  et,  après  l'émanation  de  décret 
ciinoni(pie  de  Sa  («randeur,  ledit  évê(|ue,  certains  individus 
se  (lisant  [jropriétaires  intéi-essés  dans  la  construction 
diuK!  ('glise,  sacristie,  presbytère  et  cimetière,  dans  la 
j)aroisse,  auraient,  hs  di/ième  jour  d'août  l(Sr)4,  préstiiité  une 
recjuête  aux  connnissain^s  nommés,  en  vertu  des  diverses  ordon- 
nances conciu'nant  l'érection  civile  des  paroisses,  pour  le  dio- 
cèse catlioli(|Ue  romaiïi  de  Montival,  demandant  l'autorisation 
de  procéder  à  l'élection  de  syndics  pour  surveiller  la  construction 
dune  église,  sacristie,  presl»yt('re  et  cimetière  dans  la  paroisse, 
les  signataires  se  disant  f(nMner  la  majorité  des  habitants 
f'raM(;ais-canadiens  de  la  paroisse  ;  (pie  la  dite  re(piête  com- 
portait cent  trente-huit  signatures,  ou  noms  d'individus  (pie  la 
re(piête  alléguait  être  re(piérants  habitants  francs-tenanciers 
catlioli(|Ues  de  la  paroisse  ;  (pie,  sur  telle  re(piête,  il  émana  une 
ordonnance,  le  14  sei)tembre  1(SÔ4,  de  Jac(pies  Niger,  Joseph 
r.  Heaudry,  Théod.  Doucet,  Alfred  Pinsonneault  et  Joseph 
Belle,  commissaires  nommés  pour  le  diocèse  catholi(]Ue  romain 
(le  Montréal,  autorisant  l'élection  des  syndics  jiour  surveiller 
lu  construction  de  la  dite  église,  sacristie,  presbytère  et  cime- 
tière en  exécution  du  décret  ;  que,  sur  un  certilicat  de  Mes- 
sire  A.  Duranseau,  certiliant  (pi'une  assemblée  pour  l'élec- 
tion des  syndics  avait  été  dûment  faite  et  convo(]uée, 
Joseph  Allard,  Louis  Harré,  Jean-Bajitiste  Quesnel,  André 
Legault,  Nicolas  Martin,  Fran(;ois  Paré,  présentèrent  une  re- 
(piête,  le  3  octobre  1854,  aux  commissairt^s  pour  confirmation 
lie  leur  élection  faite  (suivant  les  allégu('»s  de  leur  re(|uête),  le 
vingt-quatre  septembre  1(S54,  à  laquelle  assemblée  ils  allé- 
guaient avoir  été  élus  avec  un  nommé  Henri  Pigeon  ;  (]ue,  le 
neuf  octobre  1854,  sur  la  dite  re(|uête,  émana  une  ordonnance 
(les  cumniissaires  donnant  avis  aux  intéressés  (|ue  le  dit  acte 
d'élection,  ainsi  (pie  la  re(piête  des  syndics,  serait  pris  en  con- 
sidération par  les  commissaires,  le  vingtième  jour  du  même 
mois  d'octobre,  à  onze  heures  du  matin,  en  l'étude  de  E.  (Uiy, 
alors  leur  secrétaii'e,  à  Montréal,  aux(pi(ds  jour  et  heure  tous 
Opposants,  si  aucun  il  y  avait,  seraient  entendus:  (pie,  le  dit 
jour  vingt  octobre  1(S54,  par  R.  et  (i.  Laflamme,  avocats,  com- 
parurent devant  les  dits  ccunnissaires,  un  certain  nombre 
d'individus  dont  les  noms  sont  donnés,  tous  propriétaires 
francs-tenanciers  catholiques  de  etdans  la  paroisse  de  St-Michel 
de  Lachine,  dans  le  district  de  Montréal,  et  déclarèrent  s'oppo- 
ser à  l'homologation  du  dit  acte  d'élection,  et  lesijuels  produi- 
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sirent,  le  six  novemVjre  de  la  dite  année,  des  moyens  d'opposition 
par  lesquels  ils  alléguaient:  1''  que  la  requête  du  dix  août 
1854,  faite  aux  commissaires  pour  l'élection  des  dits  syndics 
contenait  des  noms  supposés  ;  2"  que  l'élection  des  syndics  était 
nulle  ;  3*^  (jue,  lors  de  l'élection  (les  syndics,  la  majorité  des 
habitants  catholiques  francs- tenanciers  propriétares  protestè- 
rent contre  telle  élection,  déclarant,  là  et  alors,  qu'ils  refusaient 
de  procéder  à  telle  élection,  et  demandant  que  leurs  protesta- 
tions fussent  consignées  au  procès-verbal  de  telle  élection;  (jue 
leur  demande  fut  refusée,  et  ()ue  le  président  refusa  de  mettre 
aux  voix  une  demanda  ou  proposition  comportant  telle  décla- 
ration ;  4*^  (jue  quelques-uns  des  assistants  tirent  choix  des 
nommés  Joseph  Allard,  Louis  Barré,  Jean-Baptiste  Quesnel, 
André  Legault,  Nicolas  Martin,  François  Paré,  et  Henri  Pi- 
geon :  que  cette  élection  était  nulle  :  1"  parce  (^ue  la  construc- 
tion d'une  nouvelle  église,  sacristie,  presbytère  et  cim(;tière 
était  inutile  et  ruincmse  pour  les  contribuables  ;  2"  parce  que 
telle  demande  n'avait  pn  '  été  régulièrement  et  légalement  faite 
aux  autorités  ecclésifi'f  ques  ou  civiles  ;  8"  parce  que  telle 
demande  n'avaient  pas  été  faite  par  la  majorité  des  habitants 
francs-tenanciera  intéressés  ;  4"  parce  que  le  site  de  l'église 
ayant  déjà  été  fixé,  on  ne  pouvait  le  déplacer  sans  nécessité 
évidente  et  absolue,  ce  qui  n'était  pas  allégué  ;  5"  parce  que 
plusieurs  des  noms  contenus  dans  les  deux  requêtes,  savoir  : 
celle  présentée  à  ''évêque  pour  obtenir  son  décret  canonitjue, 
et  celle  présentée  aux  commissaires  n'avaient  jamais  été  don- 
nés, que,  parmi  les  francs-tenanciers  propriétaires  dont  les  noms 
se  trouvaient  apposés  aux  dites  requêtes,  plusieurs,  et,  nommé- 
ment les  Opposants,  n'auraient  jamais  autorisé  l'apposition  de 
leurs  noms  ;  que  les  noms  de  plusieurs  autres  se  trouvaient  là 
par  erreur,  sans  consentement,  ou  surpris  par  de  faux  prétextes  ; 
0"  parce  que  plusieurs  des  Requérants  étaient  protestants,  non 
propriétaires,  min(nirs,  ou  absents,  savoir  :  non  propriétaires 
francs-tenanciers  résidants  ;  7"  parce  (jue  les  suivants  n'avaient 
jamais  opposé  ou  autorisé  l'apposition  de  leurs  noms  sur  la 
dite  requête:  (C.  D.,  etc.);  8"  parce  (jue  ceux  des  Requérants 

3ui  avaient  véritablement  droit  de  demander  et  qui  avaient 
emandé  la  construction  ne  composaient  qu'une  faible  mino- 
rité. Les  Opposants  invoquaient,  en  outre,  à  l'encontre  de 
l'acte  d'élection  de  syndics  plusieura  moyens  de  nullité:  T'que 
tous  les  procédés  de  l'assemblée  ont  été  irréguliers  et  illégaux  ; 
2"  que  l'élection  ne  s'est  pas  faite  à  la  pluralité  des  voix  de 
francs- tenanciers  propriétaires  de  la  paroisse  présente  ;  3"iKif- 
ceque  les  votes  de  plusieurs  individus  non  propriétai  res  et  non 
francs-tenanciers  y  ont  été  pris,  et  (jue  l'élection  a  été  faite  à 
l'aide  de  telles  voix  ;  4"  parce  que  le  secrétaire  de  l'assem^tlée 
a  refusé  de  consigner  au  procès-verbal  les  protestations  et 
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ié(jaisition8  des  propriétaires  francs-tenanciers  intéressés  dans 
l'élection  ;  5"  parce  (jue  le  président  et  le  secrétaire  de  l'assem- 
blée ont  refusé  et  n'ont  pas  n)is  aux  voix  la  proposition  réguliè- 
rement faite  de  plusieurs  des  intéressés  à  l'élection  ;  que  sur  l'op- 
position ainsi  faite  et  produite,  les  Requérants,  ou  ceux  d'entre 
eux,  pour  lesquels  Jules  R.  Berthelot,  avocat,  avait  droit  et  au- 
toiisation  de  comparaître,  produisirent,  le  vingt-liuit  novem- 
bre 1(S54,  une  réponse  à  l'opposition,  alléguant  les  moyens  sui- 
vants, savoir  :  1"  qu'il  n'y  avait  rien  dans  la  procédure  qui  fît 
voir  (pie  les  personnes  qui  y  sont  mentionnées  comme  Oppo- 
sants, le  fussent  réellement  ;  2*^  que  ceux  d'entre  les  Opposants 
(|ui  étaient  francs-tenanciers  ne  formaient  qu'une  faible  mino- 
rité des  habitants  de  Lachine  ;  3^^  que  plusieurs  de  ceux 
dont  les  noms  sont  mentionnés  comme  Opposants  ne  sont  ni 
fnuics-tenaneiers  ni  propriétaires,  que  les  nommés  (suivent  les 
noms)  étaient  non  propriétaires  ;  4*^  que  les  nonmiés  (suivent 
k's  noms)  qui  ont  signé  comme  Requérants  ne  pouvaient  pas 
être  Opposants  ;  5*^  que  les  personnes  ci-dessus  nommées  n'ont 
autorisé  personne  à  comparaître  pour  eux  et  que  leurs  noms 
doivent  être  retranchés  ;  6  '  qu'un  certain  nombre  d'Opposants, 
au  nombre  de  vingt-huit,  mentionnés  dans  la  réponse  devaient 
êuie  retranchés,  parce  qu'ils  avaient  pris  part  à  l'élection  des 
syndics  ;  que,  le  vingt  janvier  1S55,  Rodolphe  Laflamme, 
avocat,  produisit,  devant  Etienne  Guy,  alors  secrétaire  des 
commissaires,  à  son  bureau,  en  la  cité  de  Montréal,  un  acte  de 
désaveu,  en  bonne  et  due  forme,  de  la  part  de ,  par  le- 
quel acte  de  désaveu,  produit  en  vertu  d'une  procuration  spé- 
ciale donnée  à  cet  effet  par  les  désavouants,  à  leur  procu- 
reur, le  dit  R.  Lrfiflamme,  agissant  comn)e  tel  procureur,  aurait 
•léclaré  que  les  constituants  désavouaient  Mtre  Jules  R.  Ber- 
tlielot,  avocat  et  procureur,  pour  avoir  le  vingt  octobre  1854, 
produit  devant  les  conunissaires  une  comparution,  pour  et  au 
nom  des  constituants,  aux  fins  de  les  représenter,  comme  leur 
procureur  et  avocat,  pour  demander  la  confirmation  de  l'élec- 
tion des  syndics  nommés  pour  établir  la  cotisation  légale  pour 
la  construction  d'une  église,  déclarant,  en  outre,  le  dit  procureur, 
en  vertu  de  la  dite  procuration,  que  les  constituants  n'avaient 
jamais  donné  leur  consentement  à  l'apposition  de  leurs  noms 
sur  telle  requête  demandant  l'autorisation  des  conunissaires 
de  nonnner  des  syndics  pour  établir  la  cotisation  légale  pour  les 
dites  bâtisses,  et  qu'ils  n  ont  jamais  demandé  la  confirmation  de 
l'éh^ction  des  syndics  ;  que  l'acte  de  désaveu  fut  régulièrement 
produit,  avec  une  requête  en  désaveu  fondée  sur  tel  acte  régu- 
lièrement signifié  au  dit  Jules  R.  Berthelot,  en  même  temps 
qu'une  copie  du  dit  acte  de  désaveu  ;  qu'aucun  procédé  ne  fut 
adopté  par  les  Requérants,  ou  le  dit  Berthelot,  sur  le  dit  désa- 
veu, qu'aucune  réponse  ou  contestation  d'icelui  ne  fut  produite 
TOME  Vlil.                                                                 18 
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pai'  les  Requérants  ;  que  le  trente  novembre  1854,  les  coininis- 
saires,  savoir  :  Jacques  Viger,  Joseph  Roy,  alors  coininissaircs 
et  maintenant  décédés,  et  Joseph  Ubalde  Beaudry,  déléguî'rent 
le  dernier,  un  d'entre  eux,  pour  procéder  à  la  preuve  des  allé- 
gués faits  par  les  Requérants  et  Opposants,  sur  la  requête 
tendant  à  faire  nommer  des  syndics  pour  surveiller  la  cons- 
truction de  la  dite  église,  et,  par  une  autre  ordonnance,  en 
date  du  vingt-neuf  novembre  1855,  les  commissaires,  savoir: 
Joseph  Roy,  Joseph  IL  Beaudry,  Alfred  Pinsonnault  et  Jo- 
seph Belle, en  leur  qualité,  déléguèrent  et  autorisèrent  Beaudry, 
un  des  connnissaires,  à  se  rendre  en  la  paroisse  de  Saint-Michel 
de  Lachine,  pour  procéder  à  terminer  l'enquête  commencée 
par  lui,  déclarant,  par  la  dite  ordonnance,  (pie,  vu  le  rajtpnrt 
fait  par  Beaudry  sur  la  première  ordonnance,  et,  vu  que  la 
preuve  n'avait  pas  été  terminée  ou  complétée,  il  fut  ordonné, 
du  consentement  des  parties,  que  Beaudry  fût  délégué  et  au- 
torisé à  se  rendre  à  la  paroisse  de  Lachine,  le  quinzième  jour 
de  décembre  aîors  prochain,  aux  tins  de  procéder  à  terminer 
l'enquête  pi  lui  commencée;  que,  subséquemment  les  com- 
missaires, savoir,  Jacques  Viger,  Joseph  Belle  et  Théod.  Dou- 
cet,  ont,  lo  vingt  et  un  février  1857,  en  leur  (jualité,  émané 
une  ordonnance  autorisant  Beaudry,  de  procéder  à  tenninor 
et  compléter  la  preuve  des  allégués  respectifs  faits  par  les 
parties,  soit  à  Montréal,  soit  à  Lachine,  et,  dans  ce  dernier 
cas,  que  Beaudry  fut  tenu  de  donner  avis  aux  intéressés  «lu 
jour  et  de  l'heure  où  i;  procéderait  ;  qu'en  vertu  de  telle  Or- 
donnance, Beaudry  donna  avis,  sous  sa  signature,  re(piérant 
un  certain  nombre  d'individus,  qu'il  désigna  nommément,  de 
comparaître  jeudi,  le  vingt-sept  août,  au  bureau  de  Joseph 
Dubreuil,  eu  la  paroisse  de  Saint-Michel  de  Lachine,  pour 
donner  leurs  raisons  pouniuoi  leurs  noms  ne  seraient  pas  rayés 
du  nombre  des  Requéi'ants,  en  autant  qu'ils  n'étaient  pas  ca- 
tholicjues.  2*^  D'autres  individus  (pi'il  désigna  par  leurs  noms 
pour  venir  nier  ou  admettre  leur  signature.  3*^  Requérant,  un 
certain  nombre  d'individus  de  venir  justifier  leur  qualité  de 
propriétaires,  notifiant  en  même  tenips  les  intéressés  qu'il  re- 
cevrait également  telle  preuve  qui  serait  offerte  quant  aux 
par(jissiens  qui  n'avaient  signé  ni  la  requête  ni  l'opposition, 
Beaudry  restreignant,  par  tel  avis,  la  preuve  à  faire,  con- 
trairement à  l'ordonnance,  et  indiquant  et  suggérant,  <!»'  sa 
propre  autorité,  quelle  preuve  les  parties  avaient  à  faire,  et 
tendant  par  ces  procédés,  à  faire  lui-même  l'instruction  de  la 
preuve  (ju'il  appartenait  seulement  aux  parties  intéressées  de 
faire,  et  ce  contrairement  et  en  dehors  de  l'ordonnance,  et  en 
violation  de  la  loi  qui  ne  lui  déléguait  aucune  telle  autorité  ; 
que,  sur  l'exécution  de  tel  avis,  Beaudry,  en  sa  (jualité  de  dé- 
légué, refusa  aux  parties  de  ])nx;éder  à  la  preuve,  en  delioi'M 
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des  limites  (ju'il  avait  assignés  par  le  dit  avis,  contrairement 
à  lit  loi  et  à  l'onlonnance  qui  le  déléjçuait  ;  que  Beaudry  a, 
le  vingt-quatre  septembre  dernier,  filé  entre  les  mains  du  se- 
crétaire des  commissaires  un  rapport  de  ses  procédés  sur  les 
ordonnances  le  délt'guant  comme  susdit;  qu'aucun  jour  ne 
fut  fixé  pour  clore  ou  faire  l'enquête  des  parties,  après  les 
procédés  faits  par  Beaudry,  audit  lieu  de  lAichine  le  vingt- 
sept  août  dernier.  En  dehois  de  l'enquête  faite  par-devant  le 
délégué,  il  n'y  eut  aucune  enquête,  aucune  preuve  reçue  ou 
profluite  devant  les  commissaires  et  les  Opposants,  savoir  :  les 
R(>(iuérants  pour  writ  d(î  certiorari,  ne  fui'ent,  en  aucun  temps, 
interpellés  de  produire  leur  preuve  devant  les  commissaires,  et 
ne  turent  jamais  notifiés  d'aucun  ajournement  pour  telle 
pieuve,  ou  aucune  clôture  ou  forclusion,  faute  de  produire 
telle  preuve  devant  les  conmiissaires,  ne  fut  prononcée  ; 
qu'en  outre  Beaudry,  en  sa  qualité  de  délégué,  a  refusé  d'en- 
tendre aucune  preuve  offerte  par  les  Opposants,  tendant  à 
établir  (jue  cert  lines  signatures  apposées  à  la  requête  deman- 
dant l'autorisation  de  procéder  à  l'élection  des  syndics, 
n'avaient  jamais  été  données  par  les  individus  dont  elles  com- 
portaient être  les  signatures,  à  moins  que  ces  individus  ne 
fussent  parties  opposantes  ;  que  le  dit  délégué  a,  en  outre, 
rejeté  le  désaveu  pour  dix  des  désavouants,  sans  preuve  faite 
relativement  au  (lésaveu,  et  a,  en  outre,  retranché,  comme  ne 
pouvant  être  f)pposants,  quatorze  individus  qui  avaient  signé, 
et  a,  en  outre,  retranché  dix  individus  sur  les  Opposants 
comme  n'ayant  pas  qualité,  quoique  leurs  qualités  ne  fussent 
pas  niées  ou  mises  en  question  par  les  Requérants,  sur  le 
fondement  qu'ils  n'étaient  pas  résidants,  et,  par  tels  procédés 
diminuant  le  nombre  des  Opposants  et  des  intéressés  dans  la 
construction  de  la  dite  église  et  le  délégué,  admettant  comme 
propriétaires,  sur  contestation  faite  de  leurs  qualités  des  indi- 
vidus qui  déclaraient  n'avoir  pour  titres  à  la  propriété  qu'une 
promesse  verbale  lors  de  leurs  signatures  apposées  à  la 
requête  ;  qu'après  la  production  du  rapport  de  Beaudry 
(levant  les  connnissaires,  il  n'y  eut  aucune  demande,  avis  ou 
interpellation  faites  aux  parties  de  procéder  à  leur  preuve  ; 
aucune  demande  ou  déclaration  de  forclusion,  et  le  déposant 
est  informé  que  les  procureurs  ou  avocats  ne  reçurent  aucun 
avis  légal  qui  soit  parvenu  à  leur  connaissance  d'aucun  pro- 
cédé ultérieur  ;  que,  nonobstant,  le  quatorze  octobre  der- 
nier, les  commissaires,  savoir  :  Jacques  Viger,  Joseph-Ubald 
Beaudry  et  Théod.  Doucet,  procédèrent  à  rendre  jugement  sur 
la  requête,  l'opposition  et  le  désaveu  sur  déclaration  faite  par 
T.-T.  Durand,  secrétaire,  qu'il  avait  laissé  avis  aux  procureurs 
et  avocats  des  parties,  que  les  commissaire  prendraient  en  con- 
sidération les  requêtes,  oppositions  et  désaveu,  et,  là  et  alors, 
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les  coiiiinissaires,  hors  la  présence  des  Opposants  on  de  Ipurs 
procureurs,  prononcèrent  leur  jugement,  par  le(|U»'l  ils 
déclarent  que  le  désaveu  n'est  valable  (|U  a  l'égard  de  Benjamin 
Carignan,  Marie-Angélique  Mouette,  Dosithé  Legault  dit 
Deslauriers,  et  Tinioléon  Poirier,  rejetant  le  désaveu  (juant 
aux  autres  parties  y  dénommées  et  déclarant  (pie  la  recjiK'tc 
aux  commissaires  pour  l'élection  des  syndics  porte  les  iioins 
des  Requérants  formant  la  majorité  des  habitants  friiiics- 
tenanciers  de  la  paroisse  de  St-Michel  de  Lachine  et  y  donij- 
ciliés,  seuls  intéressés  dont  la  majorité  soit  recjuise  suivant  la 
loi,  et  adjugeant  sur  la  requête  présentée  par  la  majorité  dos 
syndics,  demandant   la  confirmation  de   leur   élection,  et  la 

f)ermission  de  faire  la  répartition  des  sommes  requises  poul- 
es constructions  susdites,  considérant  que  le  désaveu  ne 
pourrait  en  rien  affecter  la  requête,  et  considérant  que  les 
moyens  invoqués  par  les  Opposants  ne  pourraient  faire  rejeter 
la  demande  des  syndics,  les  commissaires,  sans  égard  à  la  diti' 
opposition,  ont  confirmé  et  homologué  le  susdit  acte  d'électiun, 
accordant  les  conclusions  de  leur  requête,  et  les  autorisant  à 
cotiser  les  propriétaires  de  terres  et  autres  immeubles  situés 
dans  la  paroisse  de  Ijachine,  et  à  prélever  le  montant  de  la 
somme  pour  la(iuelle  chaque  individu  serait  cotisé  et  colhxiué 
pour  sa  part  contributive,  tant  pour  effectuer  la  construction 
des  travaux  que  pour  subvenir  aux  frais  nécessaires  qu'occa- 
sionnera la  cotisation  ;  que  les  commissaires,  en  rendant  le  dit 
jugement,  ont  excédé  leur  juridiction  et  les  Opposants  re- 
quérant writ  de  certiorari  sont  lésés  par  tel  jugement  ;  qu'en 
exécution  du  dit  jugement,  les  syndics  ont  procédé  à  la  con- 
fection d'un  acte  de  cotisation,  et  ont  le  trente-un  mars  IMÔS, 
demandé  aux  commissaires  l'homologation  du  dit  acte  ;  (pie  le 
dit  jour,  trente-un  niars  1858,  les  Requérants  ont  produit  une 
opposition  à  l'homologation,  alléguant  la  nullité  et  l'irré^'u- 
larité  des  procédés  adoptés  par  les  commissaires,  et  la  nullité 
et  l'irrégularité  de  l'ordonnance  par  eux  rendue  le  14  txîtobro 
1857  ;  que  nonobstant  telle  opposition,  Jacques  Viger,  Joseph- 
Ubaltl  Beaudry  et  Théod.  Doucet,  tous  coiumissairiis  siégeant, 
rendaient  leur  jugement  ou  ordonnance  rejetant  l'oppositicjii, 
et  homologuant  l'acte  de  cotisation  pour  être  suivi  et  exécuté 
suivant  sa  forme  et  teneur,  et  ordonnant  que  les  ouvrages 
nécessaires  pour  la  construction  des  édifices  soient  donnés  au 
rabais,  et  que  la  cotisation  portée  sera  exigible  des  contri- 
buables en  douze  paiements  trimestriels  et  égaux,  dont  le 
premier  deviendra  dû  et  payable  le  premier  jour  d'août  pro- 
chain, et,  ensuite,  successivement  tous  les  trois  mois,  jusqu'au 
paiement  final.  Que  les  dits  jugements  ainsi  que  celui  du 
quatorze  octobre  dernier  sont  nuls,  illégaux  et  doivent  être 
déclarés  non  avenus  par  cette  cour,  ainsi  que  tous  et  chacun 
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(les  procédés,  ordres  et  ordonnances  faits  donnés  et  rendus  par 
les  commissaires  avant  le  dit  jugement,  et  ce  pour,  entr 'autres 
raisons  les  suivantes  :  1*^  parce  (jue  les  Requérants  n'ont,  en 
iiiicune  manière,  établi  qu'ils  avaient,  et  n'avaient  pas  la 
iniijorité  des  habitants  francs-tenanciers,  propriétaires  catho- 
ji(|ues  de  la  paroisse  de  St-Micliel  de  Lachine,  ainsi  que 
l'exige  la  loi,  pour  denmnder  l'autorisation  de  procéder  à  l'élec- 
tion de  syndics,  et,  par  suite,  les  commissaires  n'avaient 
aucune  juridiction,  autorité  ou  pouvoir  d'émaner  l'ordormance 
(!u  (juatorze  septembre  1854  ;  2"  parce  qu'aucun  procès- 
verbal,  en  l>onne  forme,  suivant  la  loi,  de  l'assemblée  pour 
l'élection  des  syndics  n'a  été  fait  et  produit  devant  les  com- 
missaires, ccnstatant  telle  élection  à  la  majorité  des  voix  ; 
;}'•'  parce  «jue  les  commissaires  ne' pou  valent,  par  leur  jugement, 
en  aucune  manière  statuer  sur  le  désaveu  fait  et  produit 
attendu  qu'aucune  contestaticm  ne  fut  jamais  liée  sur  tel 
désaveu,  aucune  enquête  faite,  aucun  avis  donné  aux 
désavouants  ou  à  leurs  procureurs  pour  procéder,  ou  pour 
leur  enjoindre  de  procéder,  ou  pour  leur  intimer  que  les 
coiiimissaires  entendaient  ou  voulaient  statuer  sur  leur 
prétention,  et  qu'ils  ont  été  condamnés,  et  leurs  prétentions 
déterminées  par  le  jugement  du  tjuatorze  octobre  dernier, 
saiis  aucune  demande  à  cet  effet  formulée  par  aucune  des 
paities  intéressées  ;  4*^  parce  que  toute  la  procédure  faite, 
instruite  et  ordonnée  par  les  connrissaires  antérieurs,  et  pour 
arriver  au  jugement  sur  le  mérite  d(  l'opposition  est  nulle,  con- 
traire à  la  loi  et  ne  peut  servir  de  base  au  jugement  rendu  ; 
5*^  iiaree  que  les  commissaires  n'avaient  par  la  loi,  aucune  au- 
torité, pouvoir  ou  juridiction  de  déléguer  aucun  d'entre  eux 
pour  entendre  la  preuve,  et  que,  par  suite,  les  deux  ordon- 
nances par  eux  rendues  pour  faire  la  preuve  sur  les  contesta- 
tions de  l'opposition  et  de  la  re(iuête,  savoir  :  l'ordonnance  du 
trente  novembre  1854,  déléguant  et  nommant  Beaudry,  pour 
procéder  à  la  preuve  des  allégués  faits  tant  par  les  Requérants 
que  par  les  Opposants,  et  l'ordonnance  du  vingt-neuf  novembre 
1855,  pour  le  même  objet,  sont  nulles,  et  ne  peuvent  servir 
pour  justifier  le  jugement  rendu  par  les  commissaires  ;  6*^  par- 
ce (|u'en  supposant  même  que  la  preuve  reyue  par  Beaudry,  en 
sa  (]ualité  de  délégué  fut  légalement  prise,  cotte  preuve  était 
illégale,  et  le  connnissaire  délégué  a  outrepassé  ses  pouvoirs, 
violé  la  loi,  et  les  commissaires,  en  sanctionnant  et  ratifiant 
ses  procédés,  par  le  jugement  du  quatorze  octobre  dernier, 
ont  violé  la  loi,  outrepassé  leurs  pouvoirs  et  excédé  la  juridic- 
tion ;  7"  parce  (jue  le  commissaire  délégué  a  fait,  ordonné,  et 
l'evu  une  preuve  outre  et  en  dehors  de  la  contestation  soulevée 
entre  les  parties  intéressées,  a  refusé  d'accepter  comme  pro- 
priétaires, et  a  rejeté  du  nombre  de  propriétaires  francs-tenan- 
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ciers  intéressés,  un  gi*ancl  nombre  des  Opposante'  dont  la  fum- 
lité  de  propriétaires  et  intéressés  n'étaient  pas  mise  en  question 
par  les  Requérants  ;  le  commissaire  délé^é  ayant  retranche'' de 
la  liste  des  Opposants  tous  ceux  des  propriétaires  (jui  ne  rési- 
daient pas  dans  la  paroisse,  sans  que  tel  retranchement  fût 
demandé  par  aucune  des  parties,  et  sans  que  leur  qualité  de 
propriétaire  fût  niée  ou  aucunement  contestée,  et  les  commis- 
saires, en  sanctionnant  et  ratifiant  tel  acte,  ont  excédé  leur 
juridiction  ;  8"  parce  que  l'ordonnance  des  cominisBaires,  en  date 
du  vingt-un  février  1857,  en  supposant  qu'elle  fût  dans  les  at- 
tributions des  commissaires,  n'a  jamais  eu  son  effet,  les  Oppo- 
sants n'ayant  jamais  été  appelés,  et  n'ayant  jamais  eu,  aux 
termes  de  la  dite  ordonnance,  l'occasion  de  faire  ou  compléter 
l'enquête  :  Beaudry  ayant,  par  son  avis,  restreint  l'effet  de  la 
dite  ordonnance,  l'ayant  modifié,  de  son  autorité  privée,  en  sa 
qualité  de  délégué,  et  ayant  refusé  l'admission  d'aucune  preuve 
en  dehors  de  celle  par  lui  indiquée  et  requise  par  son  avis  ; 
9"  parce  qu'aucune  preuve  ou  encjuête  légale  n'a  été  fuite 
devant  les  commissaires  pour  établir  les  faits  allégués 
par  la  dite  opposition,  lesquels  devant  être  établis  avant  (jue 
les  commissaires  pussent  procéder  à  rendre  iugcment,  et  sans 
la  preuve  desquels  ils  n'avaient  aucune  juridiction  pour  pro- 
noncer tel  jugement  ;  10"  parce  qu'aucun  jour  ne  fut  fixé  par 
les  commissaires,  pour  clore  ou  faire  l'enquête  des  parties 
devant  eux  ;  11°  parce  que,  après  les  procédés  faits  par  Beau- 
dry,  en  sa  qualité  de  délégué,  le  27  août  dernier,  il  n'y  eut 
aucune  enquête  des  Opposants,  savoir  :  les  Requérant  t»///  ik 
certiorari,  ne  furent,  en  aucun  temps,  interpellés  de  produire 
leur  preuve,  ou  de  la  terminer,  et  ne  furent  jamais  notifiés 
d'aucun  ajournement  pour  telle  preuve  ou  d'aucune  demande 
de  clôture  ou  de  forclusion,  faute  de  produire  telle  preuve 
devant  les  commissaires  ;  12°  parce  que  le  délégué  Beaudi  y  a 
refusé  d'entendre  aucune  preuve  tendant  à  établir  cjue  cer- 
taines signatures  opposées  à  la  requête  demandant  l'autorisa- 
tion de  procéder  à  l'élection  des  syndics  n'avaient  jamais  été 
données  par  les  individus  dont  elles  comportaient  être  les  signa- 
tures, à  moins  que  ces  individus  ne  fussent  parties  opposantes  ; 
et  a,  en  outre,  retranché  du  nombre  des  ()pposant8  quatorze 
individus  qui  avaient  signé  la  recjuête,  et,  en  outre,  retranché 
dix  individus,  comme  n'ayant  pas  les  qualités,  quoique  leurs 
qualités  ne  fussent  pas  niées,  ou  mises  en  question,  et  que  les 
commissaires,  en  sanctionnant  tels  procédés,  ont  excédé  leur 
juridiction  ;  13"  parce  que  Beaudry,  en  sa  qualité  de  délégué, 
n'a  jamais  exécuté  l'ordonnance  des  commissaires  du  vingt  et 
un  février  1857,  mais  l'a,  au  contraire,  restreinte  et  modifiée  : 
a  dirigé  et  fait,  sans  la  demande  des  parties,  la  preuve  de 
faits  qui  étaient  dans  le  domaine  exclusif  des  parties  intéressés 
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et  (|ue  los  coinmissiiires,  en  adoptant  et  .sanctionnant  tels  ])ro- 
cédés,  ont  excédé  leurs  |)ouv«jirs. 

R.  L.XFLAMME,  jxmr  les  Uecinérants,  s'appuyant  sur  les  rai- 
sons alléguées  dans  l'artidavit,  soutint,  (pie  la  déléffation  de 
Beuudry  était  nulle.  Les  eoniniissaires  pour  t;.\ercer  l'auto- 
rité, juridiction,  et  tous  les  pouvoirs  oui  leur  .sont  doiwiés  par 
l'ordonnance  provinciale,  2e  Vict,  chap.  2!),  doivent  être  au 
moins  trois  d'entre  eux.  Ils  n'ont  droit  do  déléguer  l'uri  d'eux 
que  dans  un  eus  seulen»ent,  celui  prescrit  par  la  7e  .section,  lors- 
(piil  s'agit  de  tixer  les  linùtes,  bornes  et  démarcations  pour 
l'érection  d'une  paroisse,  etcju'il  devient  néces.saire  de  faii'e  une 
descente  sur  les  lieux.  Les  connnissaires  ont  excédé  leur  ju- 
ridiction en  rendant  les  deux  ordonnances  déléguant  leur  pou- 
voir à  l'un  d'eux  pour  recevoir  l'enquête,  et  tous  les  procédés 
(|ui  .s'en  sont  suivis  sont  mds.  Les  connnissaires  ne  pouvaient 
lulopter  le  rapport  de  leur  délégué,  sans  violer  les  disposi- 
tions du  statut  qui  créaient  leur  juridiction.  L'ordonnance  par 
lîKpielle  ils  déléguèrent  Beaudry  ne  conférait  tout  au  plus 
à  ce  dernier  que  le  pouvoir  de  faire  l'enquête  générale- 
ment. En  assumant,  comme  il  le  fit  par  les  procédés,  le  con- 
trôle et  la  direction  de  la  preuve,  il  excé<lait  ses  pouvoirs, 
il  restreignait  illégalement  les  parties  dans  l'exercice  de  leurs 
moyens  de  défense,  et  c'était  un  excès  de  juridiction  qui  affec- 
tait de  nullité  tous  les  procédés  des  commissaires  auxquels 
cette  enquête  servait  de  base,  et  leur  enlevait  toute  juridiction 
pour  imposer  sur  les  contribual)les  une  cotisation  aussi  oné- 
reuse que  celle  demandée. De  plus, la  clause  16  du  statut  2  Vict, 
chaj).  29,  donnait  les  qualifications  requises  des  parties  :  et 
il  ne  pouvait  pas  être  au  pouvoir  d'un  connnissaire  d'établir 
d'autres  disqualifications  (jue  celles  établies  par  le  statut.  Tous 
les  propriétaires  catholiques  résidants  ou  non  l'ésidants  sont 
également  assujétis  au  paiement  de  la  cotisation,  tous  sont  in- 
téressés dans  la  construction  de  cette  église,  par  conséquent, 
ils  avaient  droit  de  se  porter  Opposants,  ce  qui  résultait  des 
dispositions  mêmes  du  statut.  Le  commissaire  délégué  retranche 
tous  les  non  résidants,  sur  le  principe  qu'ils  sont  non  résidants. 
Kn  défalquant  tous  ces  propriétaires  non  résidants,  le  délégué 
place  la  majorité  chez  les  Requérants.  Les  connnissaires  sanc- 
tionnent ce  pi'océdé.  Il  y  a  là  excès  de  juridiction  manifeste 
qui  doit  entraîner  la  nullité  du  jugement  final. 

Fominville,  pour  les  syndics  :  L'ordonnance  2  Vict.,  ch.  29, 
doime  aux  comnnssaires  entière  juridiction,  pouvoir  et  autorité 
d'entendre,  juger  et  déterminer,  sans  les  astreindre  à  aucune 
forme  particulière  de  procéder.  L'élection  des  syndics  a  été  faite 
conformément  aux  sections  9  et  10,  et  suivant  l'ordonnance  des 
commissaires.  Par  la  section  7,  les  commissaires  peuvent  déléguer 
l'un  d'eux,  lorsqu'ils  le  jugent  à  propos,  pour  éviter  le  déplace- 
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ment  et  le  voyage  d'un  trop  pran<l  nombre  d'intéreast's.  La  pro- 
cédure pour  instruire  lacaiise  a  été  faite  du  consentement  «lis 
parties.  ÎjCH  deux  ordonnances,  celle  du  .SO  novembre  I8ô4  i-t 
celle  du  29  novembre  1<S54,  déléjifuant  Keaudry  pour  recevoir  la 
preuve,  ont  été  rendues  par  les  commissaires,  à  la  demande  (les 
Requérants  eux-mêmes.  Le  conunissaire  délégué  n'a  i)as  outre- 
passé les  pouvoirs  à  lui  donnés  par  les  ordonnances  des 
commissaires.  Il  n'a  fait  qu'user  de  la  latitude  et  des  pouvoirs 
d'un  juge  enquêteur,  ceux  de  régler  ce  (jui  est  pertinent  à  la 
cause.  Avec  son  rapport,  il  a  transmis  aux  commissaires  tous 
les  témoignages  qu'il  a  plu  aux  parties  intéressées  de  produire. 
L'enquête  a  eu  lieu,  tant  sur  la  requête,  l'opposition,  que  sur 
le  désaveu.  Ce  rapport  ne  fait  (pie  con.stater  le  diie  des 
témoins,  et  les  faits  apparents  même  par  le  dossier.  La  Ki' 
Vict,  ch.  125,  sec.  G,  reconnaît  à  chaciue  commissaire  le  droit 
d'as.sermenter  les  témoins.  Les  commissaires  n'ont  pas  lioino- 
logué  le  rapport  de  lieaudry,  ils  ne  l'ont  considéré  que  connue 
partie  de  la  preuve,  et  ont  rendu  leur  jugement  sur  tous  les 
témoignages  produits.  Les  Requérants  n'ont  fait  aticune  objec- 
tion à  cette  enquête,  ils  ont  jiroduit  des  témoins,  et  ne  se  sont 
Ïas  plaint  devant  les  commi.ssaires  des  procédés  de  Beaudry. 
Is  ne  peuvent  attaquer  ce  procédé  qu'ils  ont  eux-mêmes 
demandé,  et  qui  a  été  fait  avec  leur  consentenient. 

La  cour,  par  son  jugement,  annule  tous  les  procédés  adoj)tés 
depuis  le  80  novembre  1844  :  "  La  cour,  après  avoir  entendu 
les  Syndics  et  les  Requérants,  sur  le  mérite  du  writ  de  certiorari 
et  autres  sujets  à  contestation,  (considérant  que  les  coujmissairis 
pour  l'érection  civile  des  paroisses  et  autres  objets,  sous  roj)éra- 
tion  de  l'ordonnance  provinciale,  2  Vict.,  chap.  29,  et  des  lois 
qui  l'ont  précédée  et  suivie,  n'avaient  aucun  droit  de  dé- 
léguer comme  ils  l'ont  fait,  à  Joseph-Ubald  Beaudry,  l'un 
d'eux,  leurs  pouvoirs  à  l'effet  de  procéder  à  l'enquête  (pii  a 
eu  lieu.  Considérant  qu'en  ce  faisant  les  connnissaires  ont 
excédé  leur  juridiction,  ont  fait  un  acte  absolument  nul, 
que  le  consentement  des  parties  ne  pouvait  et  n'a  pu  vali- 
der, et  dont  l'effet  est  que  leur  ordonnance  du  80  novembre 
1854,  aussi  bien  que  tous  les  procédés  qui  l'ont  suivie,  et  le 
jugement  du  14  octobre  1857,  et  aussi  le  jugement  du  31 
mars  1858,  sont  nuls,  et  doivent  être  cassés,  ayant  été  rendus 
sans  preuve.  Casse,  annule  et  met  au  néant  tous  les  procédés 
des  commissaires,  depuis  et  compris  leur  ordonnance  du  80 
novembre  1854,  et  tous  les  jugements,  ordres  et  ordonnances 
qui  l'ont  suivie,  avec  dépens  contre  les  Syndics."  (4  J.,  p.  8l().) 
Laflamme,  Laklamme  et  Barnard,  Avocats  des  Requérants. 
Cartier  et  Pominville,  Avocats  des  Syndics. 
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Sui'ERioR  Coi'RT,  Montréal,  IMtli  and  14th  N()venil)er,  !«()(). 
Before  Mr.  Justice  HaD(JI.EY,  atul  a  spécial  Jury. 

An.l  27th  Noveniber,  1800. 
Coram  Monk,  A.  J.,  in  banco. 
HiooiNSON  vs.  Lyman  et  al. 

1.  A  promise,  BÏjrned  by  one  partner,  in  the  name  of  \\\s  firm,  but 
witho\it  authority  fmni  hJH  partners,  nndertakintï  te»  receive  a  Ktranger 
into  tliat  firm,  is  not  bin<linjr  upon  the  members  of  it;  and  mmftl',  even 
silence  or  inaction  on  tlie  part  of  the  other  members  of  tlie  firm,  would 
notbean  implied  sanction  of  such  pnmiise,  although  snch  sanction 
mipht  be  inferred  from  circumstances.  (1) 

2.  An  agreement  to  take  a  person  into  partnersliip,  after  the  hii)8eof 
aspecified  time,  "  upon  terins  tliat  sliall  be  mntually  satisfactory,"  but 
specifying  no  conditions  as  to  diiration.sliares,  and  tiielilte.  is  not  such 
an  agreement  as  will  attbrd  any  liasis  for  tlie  assesâment  of  damages, 
in  tlie  cvent  of  a  breac^li  of  it. 

3.  A  motion  to  set  aside  a  verdict  and  dismiss  the  action,  or  to 
prant  a  new  trial,  is  regular,  and  in  aocordance  witli  tlie  practice  of  the 
court.  (2) 

4.  The  Superior  Court  hns  the  power  of  appreciating  for  itself  the 
évidence  adduccd  before  the  jury  and,  if  the  verdict  be  not  snstained 
by  tlie  évidence,  will  set  it  aside,  upon  a  motion  to  tliat  eftect,  and  ren- 
der  such  judgment  as  shall  be  justifiod  by  the  record.  (3) 

tiemhle,  that  immoral  condnct,  by  keeping  a  mistres»,  or  frequenting 
brotliels,  is  a  sutlicient  .iustification  for  a  refusai  to  fiilfil  an  agreement 
to  receive  the  person  guilty  ofit  as  a  partner. 

Semble,  also  that  one  partner,  being  a  Défendant  in  the  cause,  exa- 
mined  under  the  récent  statute  in  that  behalf,  may  be  a  good  witne?!8 
for  bis  copartner,  any  objection  going  only  to  his  credibility. 

This  was  an  action  of  damages  brought  for  the  breach 
of  an  alleged  agreement  by  Lyman,  Savage  &  Co.,  to  receive 
Pluintiff  as  a  partner  in  their  firm.  The  paper  relied  on  was 
written  and  signed  by  B.  Lyman,  the  senior  partiif  r,  and  was 
in  the  following  terms  : 

"Montréal,  4th  April,  1857.  Thomas  Higr/iTison,  Esq.  : 
Dear  Sir,  Touching  the  conversation  the  writer  had  with 
you,  the  présent  is  to  say  that  we  will  allow  you  £200,  say 
two  hundred  pounds  per  annum,  and  also  five  per  cent,  on  the 
profits  on  the  business  carried  on  hère,  for  the  next  two  years, 
after  which  time  we  will  admit  you  as  a  partner  on  terms 
that  will  be  mutually  satisfactory.  This  letter  to  be  strictiy 
private    and   confidential.     Youi-s   very  truly,   Lyman,   Sa- 

(1)  V.  art.  1853  C.  C. 

(2)  V.  arf.  422  C.  P.  C. 

(3)  V.  art.  426,  §  13,  C.  P.  C. 
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VAfîK  &  ('<)."  At  tln'  expiration  «)f  tlu;  poricxl  rcfurrcid  t.»  in 
tins  h'ttt'i-,  IMiiiiitiff,  liavin^,  ii  short  tiiiic  ])nn'ious,  nccivcd 
a  K'ttor  Fioin  Ji.  Lyiiuin  infoniiiiif,' liiin  tliat  ho  pould  not  re- 
comineud  his  ivcM'ptioii  iiito  thc  firiii,  iiiadt^  a  fon;'al  nMjiicst 
to  Détendants  to  l'eceive  hini  as  a  partner,  wliich  they  ret'uscd 
todo.  H(.'  th(în  institnted  his  action  elaiining  !?25,O0(),  iliiin- 
a^es,  l'or  lov.  F  profits  and  «dvantaj^es,  and  of  the  position 
which,  hein»,'  a  nienibtr  oF  the  lirni,  wouhl  liave  ^iven  liim. 
Défendants  denied  that  the  letter  in  (piestion  constituted  or 
(ïvidenc'd  any  contract  with  theni  :  aUe^nn^  that  it  only  ex- 
pressed  B.  Lyinan's  individnal  intention,  whicli  tliey  did  not 
8hare,  and  of  whicli  they  were  ignorant,  and  tlmt,  in  any  case, 
Phiintifthad  been  gnilty  of  tlie  inunoral  and  irregular  cotiihict 
specified  in  their  plea,  upon  which  they  relied  as  a  justification 
for  refiising  to  admit  hiin,  even  had  they  ever  ap'eed 
to  do  so,  which  they  denieil.  The  (piostions  for  the  jury  were 
settled  by  the  Court  of  A]i])eal  as  follows:  1.  Did  Défendants, 
as  a  commercial  firin,  contract  with  Plaintiff  to  admit  hiiii  as 
a  partner,  in  mannerand  forn:,  assetforth  in  the  déclaration  ! 
2.  Hâve  Défendants  vefused  to  admit  Plaintiff  as  such  part- 
ner ?  II.  Did  Plaintirt",  between  the  4th  day  of  April,  1857, 
and  the  4th  day  of  April,  185Î),  cohabit  openly  with  a  woinan 
of  proflifjate  character,  and  did  ho  maintain  lier  in  a  state  of 
prostitution  ^  4.  Was  PlaintiH*  bound  to  remain  in  cliarf^e 
upon  the  promises  during  the  nij^ht  timo  ?  5.  Did  Plaintiti", 
during  the  said  period  of  tinie,  absent  hinisolf  from  Defcn- 
dant's  store,  at  night,  in  ordor  to  pass  his  tinie  at  brothels  i' 
().  Did  he  introduce  wonien  of  bad  fanie  into  the  said  store 
within  the  said  period  ?  7.  What  is  Plaintifi's  gênerai  charac- 
ter, and  is  he  a  pers<jn  of  iiTogular  niorals  and  discreditable 
conversation  and  repute  ?  S.  Did  Plaintif!' suffer  any  damage 
by  reason  of  not  being  admitted  into  the  said  firni  as  a  part- 
ner ?  If  so,  at  what  sum  do  you  assoss  the  damage  ?  " 

THE  JUrxiE's  CHAUGE. 


Hon.  Mr.  Justice  Badgley,  said  :  The  magnitude  of  the 
amount  demanded,  and  the  importance  of  the  légal  points  in- 
volved,  compel  me  to  extend  my  observations  somowhat  more 
than  I  had  originally  intende<l  in  charging  the  jury.  The  ac- 
tion seeks  the  recovery,  by  Plaintif!',  of  £0,500,  for  damages, 
said  to  be  sufferetl  by  him,  by  reason  of  Defeudant's  refusai 
to  admit  him  into  their  copartnership  firm  of  Lymans,  Clare 
&  Co.,  as  dealers  in  drugs,  &c.,  at  Montréal  and  elsewhere,  in 
Canada.  The  déclaration  sets  out  that,  by  a  paper  writing, 
dated  the  4th  April,  1857,  written  on  behalf  of  Défendants, 
by  Henj.  Lynmn,  one  of  Défendants,  (ind  senior  partner  of  thc 


JT^ 


DE   LA   PROVINCE    DE  QUf^.HEC. 


2«8 


tirrii,  ami  Hi^ncd  witli  tlu;  oopartncrship  iinino,  iK'feiidants 
ii^med  t<»  his  lulinission  n»  a  partiuir  in  thoir  copiirtricrslnj), 
wliicli  sliould  })f  prnnaiHtiit  and  contiinioiis,  itllc^^cd  Plaintifi'H 
refusai  of  atlviinta^'cous  otturs  in  const.Mint'nce,  states  his  ^'ood 
liusineHH  eapacity,  tlicir  ri^fusal  to  admit  liiu»,  altlmu^li  t)l"t«'n 
ri'(|iH'sto«l,  and  liis  privation  of  profits  and  advanta^'t-s  froni  so 
lar^'t'  and  profitable  a  ItUHintSH,  becoinin^  mort*  ext^ndcd  froin 
tlu'  4tlj  April,  I.S50,  (.'stiniatt's  tlie  valu*;  of  his  shari'  at 
,t(î,/3()(),  and  conchidcs  that,  hy  niciinsof  thrir  refusai  to  admit 
liini  into  th«Mr  ct)partiR'rsliip  ho  lias  heen  dcprived  of  profits 
of  and  ttvanta^'cs  fi-oin  tho  t-opai-tnershi])  hnsiness  to  tho 
Hiiiount  of  £(5,500,  wliieh  ho  chiims  with  interest  r.nd  costs 
suit. 

The  issues  raised  by  Défendants'  pleas,  are  :  1*"^  The  dene- 
{^ation  of  sucii  an  a^reement  ;  2'"'  Their  exemption  froin  suel, 
a(,'reement  of  their  partner,  l)ein^  without  their  consent  or 
participation  ;  and  .S""''  Hypothetically  their  relief  from  such 
a^'i'eement,  if  it  cxisted,  l>y  reason  of  Plaintifi's  miscorviiict. 
The  written  évidence  adduced  by  Plaintif!',  consists  1''  of 
the  afj^i'eement  or  pupti  writin^  referred  to  in  the  déclaration  ; 
and  2'"'  of  tvo  setts  of  correspondence,  the  fîrst  betwi^jn 
Plaintifi*  and  l^enjamin  Lyman,  and  tho  second  between 
Flaintiff'  and  the  firm  of  Lyniaiis,  Savage  &  Co.  Tlie  fîrst 
commences  with  a  letter  from  B.  Lyman  to  Plaintif}'  wi'itten 
at  Toronto,  on  tlu;  P'  April,  IH')}),  in  which  the  wi-iter  sMggests 
to  Plaintiff'  that  he  might  get  the  Médical  Hall,  as  Beers  was 
flead,  and  that,  from  circnmstances  that  had  come  to  his.  (  B.  L') 
knowledge,  he  will  be  unable  to  reconimend  to  his  partners 
Plaintifî's  admission  into  their  firm  as  apartner.Onthe'i'"' Apiil, 
bS59,  Plaintif!' acknowledges  the  receipt  of  that  letter, dénies  hia 
interférence  with  the  contract  by  any  act  of  his,  and  asks  for 
au  explicit  relation  to  hini.self,  in  a  private  note,  of  the  nature 
and  cau.se  of  the  charge.  His  letter  of  the  10"' April,  calls  B.  L'a 
attention  to  his  letter  of  2'"'  April,  to  which  the  latter  replies 
on  the  same  day,  declaring  his  own  willingness  to  admit 
Flaintift'  into  the  firm,  upon  tenus  which  could  be  agreed 
U[)on  between  them,  and  as  the  other  partners  sliould 
cousent  to,  but  for  the  l'acts  which  had  come  to  the  know- 
ledge  of  the  writer.  The  correspondence  with  the  firm 
theu  opens,  with  Plaintifi's  letter  to  them  of  the  last  date, 
l(i"'  April,  covering  copies  of  the  agreement  and  of  the 
correspondence  above,  state  his  unconsciousness  of  the  action 
by  him  to  break  or  forfeit  that  agreentent,  and  recjuests 
that  it  may  V>e  carried  out  l>y  tlie  other  partners  and  by  B.  L. 
hiniself  :  on  the  28"'  and  30'",  he  draws  their  attention  to  his 
note  of  the  ICth  instant,  and,  by  the  latter,  daims  their 
favorable  notice  of  the  agreement,  under  which  he  is  entitled 


»;;*»•• 


^-::> 


284 


RAPPORTS  JUDICIAIRES   REVISÉS 


kWàî 


to  I  part  of  the  business,  a*,  there  will  now  be  four  partners, 
and  thinks  his  name  shouM  appear  at  ail  events  as  partners, 
&c.,  and  doniands  to  act  as  such  partner.  The  reply  of  the 
firni,dated2"''  May,  dénies  his  assumption  of  beinar  their  partner 
déclares  it  unfounded  within  his  ovvn  knowled^e,  ignorts  the 
existence  of  such  partnership  betvveen  the'n  and  him,  qualifies 
hiin  as  their  clerk,  and  finally  asserts  the  existence  of 
insuperable  objections  against  any  proposition  for  his  admis- 
sion into  their  tirm  as  a  partner.  On  the  S""''  May,  1859,  tins 
portion  of  the  correspondence  closes  by  Plaintiff's  letter, 
acknowledging  the  ansvver  of  the  finn,  aTid  intimating  his 
intention  to  seek  h  réparation  of  the  injury  done  to  hiui.  The 
action  followed  almost  inmiediately,  the  déclaration  being 
dated  the  7"'  May,  1859.  The  testimony  consists  of  the 
évidence  of  Benjamin  Lyman  and  of  a  few  other  per- 
sons.  That  of  B.  Lyman  is  taken  under  the  authority  of  a  ré- 
cent statute,  23  Vict.,  chap.  97,  sec.  49,  which  enables  a  party 
in  a  cause  to  be  broughtup  and  examined  andcross-examined 
as  a  witness.  Benjamin  Lyman  explains  the  origin  of  agreenient, 
which  he  says  was  written  at  Plaintiff's  recjuest,  and  repre- 
sented  his  Benjamin  Lyman's  ovvn  feelingstowards  Plaintiff.but 
not  those  of  the  tirm  who  might  not  agrée  to  it  ;  told  Plaintif!' 
he  had  not  their  sanction  for  it,  to  which  Plaintiff  replied  if 
they  did  not,  it  vvould  go  for  nothing  ;  says  that  the  condi- 
tions of  the  two  years  service  at  £200  per  annum,  and  tho 
5  per  cent,  on  the  profits  hère,  were  subsecjuently  carried 
out,  that  he  had  suspicions  of  PlaintiflT's  morality  in  the 
summer  of  1857,  proves  the  correspondence  produced,  states 
the  gross  business  of  the  firm  at  £75,000  per  annum,  dénies 
ail  knowledge  of  a  letter  from  Plaintiff  of  5""  April,  1857, 
accepting  his  propofîal  of  agreement,  asserts  that  the  £1000  was 
offered  by  Plaintiff*  as  a  loan  on  call,  at  interest.^  of  8  per 
cent.,  and  was  only  called  by  a  lawyer's  letter  aftor  tlie 
ruptiu'e  with  Plaintiff,  he  did  not  tell  his  partners  of  the 
agreement  until  after  his  letter  of  the  Ist  April,  1859.  The  5 
per  cent,  was  not  entered  in  the  books  of  the  firm  until  this 
year,  and  was  unknown  to  his  copartners  until  Plaintiff's  dé- 
nia nd  to  them  to  take  him  into  partnership.  £300  was  recei- 
ved  by  Plaintiff  in  full  for  that  claim  and  was  charged  to  Ben- 
jamin Lyman's  private  account,  as  having  boen  proposée!  l>y 
hvm  without  their  consent.  Heard  of  a  copartnership  sr oken 
of  l)etween  Plaintiff  and  late  Wm.  Lyman,  Plaintiff  said  Wni. 
Lyman  could  not  succeed,  never  lieard  that  Plaintiff  could 
hâve  had  the  Médical  Hall.  Plaintiffs  salary,  at  £200  per  an- 
num, was  credited  to  Plaintiff,  and,  at  his  departure,  his  ac- 
count was  made  up  by  the  bookkeeper,  who  had  Ijeen  direc- 
ted  by  witness,  about  time  of  his  Benjamin  Lyman's  departure 
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for  England,  to  crédit  PlaintifF  with  tlie  £200  perannuni.  Did 
iiot  notily  Plaiiitiff',  in  1857,  of  his  coiiduct,  or  previous  to 
1850,  never  tendered  tho  £1000  or  the  5  per  cent.,  for  wliich 
st'parate  actions  were  brought.  The  latter  was  paid  in  1860. 
Tliat  account  of  profits  could  not  l)e  made  up  before.  Adniits 
tlie  good  business  capacity  of  Plaintitt".  Mr.  Worknmn  testi- 
tios  to  having  scen  the  letter  of  the  4th  of  April,  1857,  about 
tliat  date,  received  it  from  Plaintiff,  and  kept  it  in  his  posses- 
sion for  a  year,  states  that  Plaintif!' Imd  prospects  of  business 
connection  with  the  hite  Wni.  Lynian,  by  wliom  lie  was  re- 
([uested  to  speak  to  Plaintiff  about  a  connection  ;  a  connection 
was  ulso  proposed  or  spoken  of  with  Mr.  Carter,  but  advised 
Plaintiff'  to  continue  with  his  house,  and  to  get  any  offer  of 
partnership  in  writing,  mentions  that  a  [)art  of  the  £1000  paid 
ovor  to  Lyinans,  Savage  &  Co.,  £700  was  held  by  the  late  tirm 
of  witness,on]y  paid  6  per  cent  on  the  £700  being,  partly  Plain- 
tifF's,and  partly  his  father's  money.  Mr. Carter testities  to  hiswil- 
liiigness  tohave  received  Plaintitt'into  the  share  of  Médical  Hall 
business.  Défendants  business  largestof  the  kind  in  the  province, 
the  good  will,  a  year's  pi'ofits,  not  profits  of  a  fair  business, 
that  is  wholesale  and  retail,  was  executor  of  late  Wni.  Ly- 
niiin's  estate  to  which  Défendants  hatl  to  pay  £18  to  £20,000. 
Mr.  Sinclair  was  aware  of  ott'ers  niade  to  Plaintiff  froni  Défen- 
dant and  others,  and  advised  hiui  to  accept  the  former,  did  not 
see  the  letter  of  proposai.  Mr.  Spence  saw  Défendants'  letter 
and  Plaintiff's  reply  in  a  copy,  shortly  after  his  receipt  of  the 
original  document  signed  Lynians,  Savage  &  Co.  ;  on  a  Sun- 
day,  in  Défendants'  store,  shortly  after  seeing  Défendants' 
letter,  Plaintiff'  said  "  There  is  my  answer  to  their  letter  lying 
on  the  desk,"  did  not  read  it,  read  a  copy,  draft  of  reply  shewn 
to  him  by  PlaintifF,  none  of  Défendants  présent  at  the  time, 
nor  any  one  in  Défendants  employ,  Plaintiff  had  key  of  the 
promises,  and  apparentlj'  in  charge  of  then).  Mr.  Lamplough 
estimâtes  the  good  will  of  Défendants'  business  at  from 
£8,000  to  £10,000.  With  this  évidence,  such  as  it  is,  Plain 
tiff  closed  his  case.  The  évidence  advanced  by  Défen- 
dants refers  mainly  to  Défendants'  conduct  in  connection 
with  a  woman  nained  Martha  Scott,  his  nightly  and  unti- 
luely  absence  from  Défendants'  premises,  of  which  he  had 
charge  and  in  which  he  had  an  apartment  provided  for 
him  to  sleep  at  night,  his  visits  to  houses  of  ill-fan>e,  and  his 
connection  with  the  woman  above  named.  It  is  unnecessary, 
at  this  time,  to  détail  this  testimony  with  m(»re  particularity  ; 
it  will  be  fresh  in  y<iur  recollection,  and  you  will  be  able  to 
supply  omissions  ;  it  may  be  observed,  however,  .nat  it  is  of  a 
positive  and  direct  character,  that,  O'Leary's  testimony  stating 
Savage's  application  to  him,  on  the  28th  May,  1857,  with 
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refei-ence  to  Plaintid''s  conduct  is  continnatory  ot'  thc  tosti- 
iTiony  of  Benjamin  Lyman  as  to  suspicions  ot'  tlio  firm  afjainst 
Plaintiff  in  tde  suinnier  ot'  that  j^ear  and  whilst  in  their  eni- 
ploy.  As  to  tlie  évidence  ot'  Mr.  Clare,  the  nuiterial  parts  slicw 
that  Plaintitt' never  spoke  to  hini  ot'  his  partnersliip  with  tlic 
firm,  that  the  letter  (»f  tlie  5th  April,  1859  vvas  notseen  by  hini, 
that  the  £1000  was  a  loan  on  call  at  8  per  cent,  otfered  by 
Phiintiff  hiinself,  ami  that  Phiintirt'  had  a  sleepin»  apartinent 
in  the  preniises,\vithout  charge  anci  had  char<(e  of  the  preniisos, 
tiiat  the  two  Messrs.  Lynians  iiad  each  a  key,  and  Phiintiff' the 
thirdone,  tliat  Plaintiti'had  ready  access  to  the  hooks,  made  no 
comphiint  in  regard  to  his  acconnt  until  aliout  the  time  of  his 
deparfcure,  on  tlie  4ti\  May,  1859  ;  states  the  annual  pi'ofits, 
froni  1855  to  1859  both  inclusive,  to  average  aljout  £4,000  or 
£5,000  per  annum  subject  to  liad  debts.  Large  increase  of  bu- 
siness since  1859;  states  Plaintiff's  absence  on  the  business  of 
the  tirin  for  two  inonths,  in  1855,  and  two  days,  in  185(i. 
Cannot  swear  if  his  sleeping  apartnient  was  occupied  Ity 
any  one  else,  during  Phiintitt's  aljsence,  would  hâve  seen  the 
letter  spoken  oft'  by  Spence,  il'  it  had  been  lying  on  the 
desk.  The  $1200  paid  to  Plaintiff,  for  the  5  per  cent,  claim, 
was  charged  to  B.  L.,  on  account  of  refusai  of  other  part- 
ners to  allow  it,  &c.  The  balance  of  1858  was  niade  up  to 
Ist  Janu'iry,  in  May  or  June  of  that  year,  that  of  1859  is  not 
yet  made  up.The  évidence  of  Défendants,  was  closed,  an.l  PJfun- 
tiffadducedevirlencein  rebnttal.  B.  L.  was  again  brought  forward 
to  establish  Plaintiff's  intiiracy  with  his  f'amily.Darling  proves 
Plaintiff  lodging  several  times  at  tlie  Ottawa  Hôtel  in  latter 
part  of  1858-59.  Thomas  Higginson,  Plaintiff's  father,  Wîis 
intimate  and  friendly  with  IX'fendants.  Never  was  told  by 
them  of  his  son's  conduct  until  after  the  rupture,  often  visited 
by  Plaintiff  at  the  Ottawa  Hôtel,  when  witnessand  wifecaino 
to  town,  and  that  they  visited  his  son  at  his  room,  at  the  store, 
but  not  late  at  night.  With  this  évidence  for  the  defence  vvhich 
lias  been  gone  over  cursorily,  including  that  of  B.  L.,  of  which 
évidence  Plaintiff  avails  hiraself  under  the  statute,  it  will  be 
for  the  jury  to  render  their  verdict  upon  the  suggestions  sub- 
mitted  for  their  considération.  It  is  proper  to  observe  that  the 
statute  lias  introduced  nothing  new  in  the  matter  of  the  exa- 
niination  of  a  party  except  the  mode  of  it,  under  the  former 
law,  the  party  was  examined  upon  interrogatories,  now  by 
the  statute,  he  is  examined  and  cross-examined  as  a  witnoss, 
but,  as  to  himself,  the  resuit  is  thc  same  by  both  laws,  hecan- 
n(^t  turn  his  évidence  to  his  own  advantage.  It  is  proper  to 
premise  in  limine,  before  stating  to  you  the  law  of  the  case, 
that  both  judge  and  jury  hâve  particular  duties  to  perforni  in 
such  cases  as  this.  Tlieir  respective  provinces  are  sufficiently 
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distinct  to  enable  both  to  keep  apai't  froin  eacli  in  their  res- 
poctive  t'unctions.  In  a  jreneral  way,  it  is  tho  <luty  of  the  judge 
to  point  out  to  the  juiy  any  rule  of  law  whicli  either  rendors 
évidence  necessary,  or  gives  peculiar  weight  to  ono  species  ot" 
évidence,  or  detines  the  nianner  in  which  a  certain  fact  must 
he  proved.  He  sliould  also  distinctly  explain  to  tlie  jury,  what 
principles  ot'  law  are  applicable  to  the  point  in  issue,  and,  in 
ordor  to  enable  hiin  to  do  so  correctly,  ho  niu.st  distinguish 
(piestions  ot'  law  t'rom  (piestions  of  fnct.  In  inattors  of  eontracts, 
the  construction  rests  with  the  court  alone.  On  tho  other  hand, 
it  is  the  duty  of  the  jury  to  take  the  construction  froni  the 
court,  either  absolutely  or  conditionally,  according  as  the  words 
of  the  contract  and  the  surrounding  circuinstances  re(piire,  or 
not.to  beascertainedas  facts  by  the  jury.  In  niatters  of  lawalso.it 
is  scarcely  necessary  to  observe  that  jurios  nuist  take  the  law 
froni  the  judge  and  not  froin  their  own  opinions;  unless 
this  were  so,  there  would  V)e  nocertainty  in  the  law,  for  ainis- 
construction  by  the  court  is  the  proper  subject  for  redress  by 
a  high  tribunal,  such  as  a  Court  of  Errer  or  Appeal,  but  a 
misconstruction  by  a  jury  cannot  bo  set  rightat  ail  etfectually. 
Bearing  thèse  observations  in  mind,  it  is  niy  dut}'^  to  state  to 
you  the  law  in  connection  with  the  issues  and  évidence  of 
record.  It  will  be  in  your  recollection  that  there  were  three 
issues  n(jticed  to  you  upon  the  pleadings  tiled  in  this  cause. 
1  '  The  absoluteness  of  imperfection  of  the  agreenient  relied 
upon  by  Plaintift'.  2^'  The  légal  power  of  one  partner  of  a  firm 
to  introduce  a  person  jis  a  partner  into  the  Hrin,  without  the 
sanction  of  lus  copartners,  and  .Srdly  the  dissolution  of  an 
existing  copartnership,  or  of  a  contract  for  tho  formation  of 
one,  by  the  misconduct  of  an  actual  partner  or  of  the  intended 
partner  ;  this  last  issue  is  hypothetical.  As  subsidiary  to  thèse, 
it  luay  be  necessary  to  advort  to  the  légal  means  rofiuired  for 
estabîishing  the  damages  demanded  and  s(jught  to  be  rocoverecl. 
As  before  observed,  Plaintiff  relies  upon  anabsoluto  agreenient 
between  himself  and  Défendants,  as  copartners,  under  the 
iirni  of  Lymans,  Savage  &  Co.,  which  is  in  tlu;  following  tenus, 
aud  niust  be  taken  in  its  own  words,  as  they  ..r<'  on  the  face 
of  this  instrument  itself,  and  not  as  it  appears  in  Plain- 
tiff's  déclaration.  It  may  bc;  at  once  ol)served  that  no  légal 
évidence  bas  been  adduced  by  Plaintitt'of  bis  acceptanee  of  this 
agreenient.  The  copy  of  a  lettor  dated  the  5th  April.  1857, 
seen  by  Mr.  Spence,  as  he  says,  shortly  af ter  Plaintiff's  roceipt 
of  the  alleged  agreement,  and  Plaintiffs  pointing  to  a  letter 
lying  on  the  office  desk  and  saying  "  There  is  niy  answer  " 
are  not  in  themselvea  proof  of  the  existence  of  1-lie  original  letter 
under  that  date.  No  such  letter  is  known  to  Mr.  B.  Lyman, 
or  to  the  witness  Clarc,  who  would  hâve  seon  it,  liad  it  becu 
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on  tlie  offico  «lesk  as  stated.  PlaintifF  ever  nientionetl,  eitlior 
tlu!  a^reement  or  his  acceptauce  of  it  tohis  fellow  clerk,Claro, 
an<l  lias  not,  in  any  way,  adverted  to  it,  as  part  of  his  cas(>,  it 
is  not  reforred  to  in  his  déclaration,  no  copy  of  that  lettor  of 
acceptance  was  transniittod  by  liini  io  the  firin,  under  covcr  of 
l»is  letter  of  the  KJth  of  April,  LS59,  nor  is  it  mentioned  in  any 
part  of  his  correspondence  with  the  tîrni,  or  niade  known  to 
them,until  afterliis  proceeding  at  hiw  against  theni.  The  copy 
offered  in  evideiice  byPlaintitï'is  not  proof  :  it  is  only  secondary 
évidence  which  cannot  he  adniitted  without  tirst  sliowing  tlio 
previous  existence  of  the  oi'i^inal,  and  its  non-production  after 
notice.  The  diso'epancy,  in  Mr,  Spence's  testiniony,  as  to  the 
Sunday  on  which  he  says  lie  saw  this  coj>y  is  not  important, 
except  as  to  the  date  of  the  letter  of  acceptance.  It  rni<]flit 
hâve  heen  the  second  day,  or  sonie  tinie  after,  but  not  the  tirst 
sunday.  'fhe  agreement  was  vvritten  on  Saturday,  the  4tli  of 
April,  it  was  written  in  the  afternoon,  and  Plaintift'consulted 
several  of  his  friends  :  the  answer  wt)uld  scarcely  be  the  ôtii 
of  April.  Plaintiffs  counsel  has  presented  this  agreement  to 
the  court  and  jury,  as  a  proposai  of  agreement,  if  so,  it  only 
becomes  binding  and  absolute  upon  its  proved  acceptance 
which  has  not  l)een  shown  ;  if  it  was  such  a  proposai,  it  was 
compétent  for  the  })roposer  to  reti'act  and  withdraw  it,  until 
after  its  acceptance,  until  that  even,  it  was  imperfect  as  an 
agree'ient.  It  is  a  clear  ])rinciple  of  law  that  the  parties  to  a 
rnutual  contract  of  bargain  must  mutually  consent,  and  tliat 
consent  must  be  made  known  in  some  way  or  manncr 
recognized  by  the  law.  The  terms  of  the  agreement  show  its 
imperfectness  as  a  copartnership  contract,  the  principal 
éléments  of  such  a  contract  are  wanting,  the  terms,  conditions 
and  duration  and  the  copartnership,  the  shares  of  the  partners 
respectively  their  advances  or  otiierwise  to  the  business,  the 
partnership  nanie,  and  ail  this  moreover  with  the  stateuient 
written  in  the  agreement  itself,  that  Plaintiffs  admission  was 
on  terms  to  be  agreed  upon.  Plaintiffs  counsel  has  also  qualitied 
it  as  an  offer  for  entertaining  a  proposai  of  copartnership, 
but  so  again  it  is  not  a  contract,  and  manifestly  it  is  not  a 
contract  al)Solute  in  itself  and  in  its  ovvn  terms.  Upon  this 
first  issue  therefore  it  is  my  duty  to  tell  you  that  the  paper 
writing  produced  in  support  of  Plaintiffs  action  is  not,  in 
the  face  of  tlie  agreement,  binding  in  law  upon  the  firni  of 
Lymans,  Savage  &  Co.,  or  upon  Défendants.  We  hâve  now 
reached  the  second  issue,  which  embraces  a  very  interestin^' 
point  of  copartnership  law,  which  the  jury  will  receive  from 
the  court,  inasnnich  as  but  little  matter  of  fact  that  is  uncon- 
tradicted,  is  connected  with  it,  and  is,  that  the  proposai  was 
written  by  B.  Lyman.the  senior  partner  of  the  tirm,and  that  it 
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was si^ned  witli  the  copaitnei*8hip  name.  This  issue  iuvolves  the 
(Mitiie  question  of  the  nature  and  establishment  ot' partnerahips, 
the  powersof  individual  partners,  partieularly  to  introduce  third 
ptTsons  into  their  subsisting  copartnership,  and  to  use  the  co- 
piutnership  nanie.  The  law  which  is  elear  and explicit  upon  ail 
thèse  points  will  be  t'ound  in  standard  authorities  which  will  be 
irjven  in  their  own  language  as  raore  explicit  and  plain  than 
iiiy  own.   It  must  be  premised  that  a  gênerai  concurrence  of 
opinion  exists  aniong  law  writers  upon  the  subject,  in  England 
and  Scotland,  France,  the   United  States  and  this  province. 
The  contract  of  partnei"ship  is  detined  by  Story,  on  ropartncr- 
ship,  sec.   2,  to  be  "  a  Voluntary   contract  between  two  or 
more  compétent  pcrsons  to  place  their  money,  effects,  labour 
and  skill,  or  some  or  ail  of  them,  in  lawful  commerce  or  business, 
with  the  understanding  that  there  shall  be  a  communion  of 
profits  thereof  between  them."    Pothier,  Contrat  de  .société, 
\r  5, 11,  12  :  "  C'est  un  contrat,  &c.,  it  is  a  contract  formed  by 
the  consent  alone  of  the  parties  :  it  is  essential  to  the  contract 
that  the  partnership  be  established  for  the  common  interest 
of  the  parties,  each  hoping  tt)  hâve  a  share  or  part  in  propor- 
tion to  what  he  shall  hâve  brought  into  it.  "  l)elangle,  Tr.  de 
la  société  :    "  La  société  naît  de  la  volonté  des  parties,  &c." 
Siniilar  authorities  will  be  found  in  Doniat,  Bk.   1,  n®   801  ; 
('ode  civil,  art.  1842,  Collyer,  on   partnership,  part,  182.   The 
contract  of  partnership  being  therefore  especially  and  alto- 
{ijetlior  dépendent  for  its  existence  upon  the  consent  of  each  of 
the  parties,  is  eminently  exclusive  in  its  nature  anil  character  ; 
hcnce,  it  isan  established  principle  of  law  (Story,  n''  5)  "  that, 
as  it  can  only  commence   by  the   voluntary  consent  of  the 
parties,  so,  when  it  is  (mce  ftjrmed,  no  third  person  can  be  after- 
wai'ds   introduced    into  the  firm   as   a   partner,  without  the 
concurrence  of  ail  the  parties  who  compose  the  original  firm. 
It  is  not  sufficient  to  constitute  the  new  relation  that  one  or 
more  of  the  firm,  shall  hâve  assented  to  this  introduction,  for 
the  dissent  of  a  single  partner  will  exclude  him,  since  it  would 
in  eflect  amount  to  a  right  of  one  or  more  of  the  partners  to 
change  the  nature,  the  terms  and  obligations  of  the  original 
contract,  and  to   take  away  the  délectas  persoiuv  which  is 
essential  to  the  constitution  of    a  copartnership."   So  also, 
Collyer,  n"  8  :  "  An<î  first,  the  contract  must  V>e  voluntary, 
therefore,  no  stranger  can  be  inti'oduced  into  a  firm  as  a  partner 
without  the  concurrence  of  the  whole  iirm  :  this  delectus  per- 
xtmiv  is  .so  essentially  neces.sary  to  the  construction  of  a  part- 
nership that,  even  the  executors  and    représentatives  of  a 
(Icccased  partner  themselves  do  not,  as  such.  succeed  to  the 
stato  and  condition  of  partners,"  a  s[)ecial  contract  tothe  etfect 
is  r('{|uired.  So  also  is  the  law  of  Scotland,  Bell's  Connnent  : 
TOME  vili.  19 
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Potliier,  11^  Ul,  says  :"  Cliacun  des  associéH,  &;c.,eacli  of  tliuco- 
partuers  Iiaving  the  ri^lit.to  dispose  ot'  tlie  partiiorship  eiiuctH 
only  for  hisowu  share  tlierciii,  ho  may,  in  C()ns(!(juence,  without 
the  consent  <•£  1ns  copartners,  unité  to  hiniselt'  a  third  ptrsmi, 
in  iiis  own  share  of  the  partnership,  but  witliont  their  cuusont, 
lie  cannot  unité  hini  with  the  copaitnershij).  Wherefoic,  il'  I 
think  ])n)per  to  unité  a  third  person  to  niyself,  lie  will  ho  iiiy 

Î)ai'tner  in  niy  share  of  the  partnership  whicli  was  establisjujil 
jetween  us,  but  having  no  ri^ht  to  bringhin.  intoour  paitiiui- 
ship  without  your  consent,  except  for  niy  own  part,  he  will  not 
be  your  partner,  because  the  rule  of  law  mcii  mei  sai^luK 
Queus  mcia.i  non  est.  In  n'-'  95,  Pothier  goes  on  to  say  tliat 
"  even  if  the  partner  had  the  sole  and  entire  manageniciit 
of  the  business,  he  cannot,  of  hiniself,  niake  a  third  j)or- 
son  a  partner  of  the  firni,  as  to  give  to  his  partners  a  part- 
ner whom  they  hâve  not  chosen,  exceeds  the  bounds  ot"  i\w 
simple  jidniinistration  of  copartnershij)  property.  "  DelangK', 
No  194,  says  :  "  In  civil  and  commercial  partnership,  in  wliicli 
the  choice  of  persons  is  one  of  the  principal  éléments  of  their 
constitution,  no  partner  can,  without  a  stipulation  to  that  ot- 
fect,  or  without  the  consent  of  his  copartners,  substitute  liis 
assignée  in  his  place.  The  consent  is  determined  by  and  rests 
upon  the  social  position,  the  morality,  solvency,  and  intelli- 
gence of  the  parties.  No  contractor,  partner,  can,  of  his  own 
will,  modify  the  conditions  under  the  faith of  which  the  j)ait- 
nership  was  fornied.  "  Troplong,  Tr.  de  me,  No  755,  observes  : 
"  A  partner,  in  a  civil  or  commercial  partnership,  may  give 
himself  a  parttier  in  his  own  partnership  share.  This  sub- 
partner is  not  a  meinber  of  the  tirst  partnership  ;  his  admis- 
sion into  the  partners  share  form  a  particular  and  distinct 
copartnership,  independent  of  the  original  one,"  and,  4  Par- 
dessus, 973,  says  :  "  It  is  the  esseutial  part  of  a  partnership 
for  the  partners  to  choose  each  other.  None  can  force  his  co- 
partner  to  receive  in  his  place  any  person  to  whoni  he  may 
îiave  assigned  the  whole  or  part  of  his  rights  in  the  copartner- 
ship, nor  even  if  he  were  sole  manager  of  the  business  can  lie 
admit  a  new  partner  without  the  consent  of  the  old  one  ;  tliat 
admission,  whenever  it  may  occur,  must,  in  principle,  he  tiie 
resuit  of  an  unaninjous  consent  an  d  will.  ïhe  majority  can- 
not govern  the  minority  in  this,  although  he  or  they  wlu»  com- 
pose the  latter,  should  state  no  reason  or  ground  for  refusiug. 
and  the  opposition  agauist  such  refusai  cculd  not  suppoit  a 
contestation  in  law,  upon  which  a  judgnient  could  be  rendered 
to  conipel  the  acceptance  of  the  new  partner.  "  So  also  Duver- 
gier.  No  373,  who,  after  going  over  the  same  ground,  tlius 
coucludes  :  "  Personal  confidence  is  the  root  of  the  contract, 
and  the  friend  of  my  partner  may  not  possess  my  contidencf.  ' 
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It  imist  too  be  udiiiitted,  by  both  judf^e  and  jury,  as  wull  set- 
tlcd  to  ie(|uirt'  uriy  connnent,  tliat,  in  principle  and  in  law, 
wlicn  a  partnership  is  once  furmed,  no  tbird  pt-rson  can  beaf- 
t(  ruards  adniitted  or  introduced  into  the  tirni  as  a  partner 
witlunit  tl>e  occurrence  of  ail  the  partners  who  compose  the 
uri<;inal  fii m.     But  it  niay  bc  said  that  the  partnership  signa- 
tuiT  to  tlïc  proposai  niade  to  the  Plaintift"  binds  the  tinn.  The 
authorities  ah-eady  cited  are  too  jn'ecise  and  perspicuous  to  be 
si't  a.side  by  any  implication  to  be  derived  t'rom  the  use  of  the 
e(){)artnerï»hip  signature  by  any  of  the  parties.  It  is  true  that 
tlic  individual  partners  are  the  mandataires  of  their  fîrm  and 
and  of  each   other,  and   that  ecpial  authority  is  given  by  the 
law  to  eacli  to  act  for  ail  ;  but  that  administrative  power  is 
liiiiitod  within  the  copartnershi))'s  transactions   for  which  the 
])artnership  itself  was  formed  and  constituted.  Pothier,  at  No. 
()()  says  :  "  Tins  power  consists  in  making  ail  necessary  agree- 
iiieiits  for   the  partnership  selling  the  goods,  receiving  the 
inonies  from  sales,  &c.    2.  Troj)long  says  every  civil  and  com- 
mercial copartnership,  lias  a  précise  and  settled  object,  which 
the  manager  is  bound  to  carry  out  in  virtue  of  the  duties  of 
his  functions."    No.  712  :  "  Kach  partner  lias  the  right  of  nia- 
nagiiig  the  partnership  affairs,  he  is  presumed  to  hâve  received 
tVoiu  the  copartnershi[)  a  nian<Jate  to  manage  and  administer 
mider  the  control   of   his   copartners  for   the   advantage   of 
tlic  undertaking.  This  tacit  mandate,  a  conséquence  of  the  con- 
tiilcnoe  between  them,  comprehends  the  powers  contained  in  a 
gênerai  procuration  to  purchase,  sell,  pay,  receive,  &c.,  the  co- 
partnership etiects  ;  "  and,  at  No  908,  an  express  power  to  the 
partners  insuchcommercial  partnerships  is  more  easily  presu- 
med, the  interests  of  conmierce  hâve  so  established  it.  The  part- 
ners are  presumed  by  the  mère  fact  of  their  associaticm  together 
to  lie  niandatories  for  each  other,to  bave  given  to  each  otlier  the 
power  of  binding  themselves  and  them,jointly  solidairement, 
ami  indetinitely,   for  ail  the  legitimate  objects  of  the  copart- 
nership ;  and,  within  the  sphère  of  that  adminstration,  each 
partner  has  an  implicit  mandate  from    his  copartners  to  treat 
wlti»  third  persons.  "    So  also  Dnvergier,  385,  and  Delangle, 
No  120-128,  this  last  author  restrains  the  power  to  the  «p- 
Itréridtion  des  acten  et  des  faits  relatifs  à  V exploitation  den 
nffiiireH  sociale*!.     The  English  authorities  are  equally  plain 
and  positive  on  this  point.  Story  No  1)4,  observes  :  "  In  virtue 
of  this  community  of  rights  and  interests  in  the  partnerehip 
funds,  stock  and  efi'ects,  such  partner  possesses  full  power  and 
anthority  to  sell,  pledge,  or  otherwise,  dispose  of  the  entirety 
of  any  particular  goods  or  other  personal  elfects  belonging  to 
the  pnrtnerahip,  within  the  scope  of  his  partnership,  he  is  pro- 
perly  deemed  to  do  such  acts  as  their  agent,  and  as  the  ac- 
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ciedited  representjitive  of  tlu;  Hnn.  "  t'ollyer,  No  .SH4  :  Onc 
partner  hiiH  an  inipliod  autliority  to  biiul  tho  firn»  by  eoiitriicts 
relatJn^  to  the  partnership  ;  lie  nmy  dravv,  endorse,  &c'.,  iind 
do  any  otiier  acts  and  enter  into  uny  contraets  in  retVrtMitc  td 
tli(!  business  ot*  the  tirni  vvhieli  are  incident  or  aj)propriiitt'  tu 
snch  business,  accordinjjf  to  the  ordinary  course  or  usa<ft'  tliur»'- 
ot'.  "  See  also  (iow,  on  Part.,  p.  82.  Now  this  power  is  <'nsvu- 
tiai  to  the  weli  conducting  of  connnercial  transactions  and  is 
necessarily  implied  in  tlie  very  existence  ot'  partnerships:  tlmt 
implication  liowever  carries  with  it  its  own  limitation  mid 
restriction,  and  comprises  its  application  to  the  Inisiness  ot'tlic 
tirni,  the  actual  concerns  of  the  partneiship  for  vvhich  it  wiis 
estaldished  and  t'ormed  :  unde»'  no  circunistances,  can  tliis 
power  be  extended  or  presumed  to  extend  to  the  i'oi-niation  of 
new  partnerships,  or  the  admission  of  strangers  into  old  unes. 
thèse  are  not  the  objects  noi-  the  business  of  the  subsistiiiff 
copartners.  Where  could  this  abusive  power  be  stopped,  if  it 
were  once  allowed  to  operate.  If  one  stranger  could  be  intro- 
duced,  twenty  niight,  by  the  same  rule,  and  the  shares  andca- 
pitals  of  the  original  partners  would  be  materially  changod 
froni  those  contemplated  by  the  original  contract  ;  in  fact  tlieir 
capitals,  original  or  acquired,  niight  be  divested  by  the  partici- 
pation of  struiigerswithout  capital  or  capacity.  There  is  butoiic 
mode  of  raaintaining  an  introduced  partner  of  this  kind  a.s  a 
meniber of  a  firm  and  that  is  the  ac(iuiescence  of  the  other  pait- 
nei's,  if  that  be  expressed,  his  adoption  is  perfect,  but  it  may  also 
hv.  implied  fi'om  the  acts  of  the  partners  themselves,  jis  if  tlic 
other  j)artners  choose  to  adopt  his  acts  as  a  partner,  if  tiii-y 
ch(jose  to  adopt  managements  made  by  him  as  their  partinr 
<',«'.(//'«. byjoiningin  an  action  forademandsubsequently  contrac- 
tée!, they  may  doso,  and  the  action  will  be  maintained  and  it  1h'- 
comes  the  action  of  the  tirni,  1  Hill  Rep.  But,  knovvdedge  is  not 
enough,  ac(iuiescence  m  the  acts  of  the  per.son  so  intended  to  be 
adniitted  as  a  partner  must  be  clearly  and  positively  brought 
home  to  ail  the  other  partners  in  order  to  bind  them.  The  intro- 
duction of  a  third  person  into  a  firm  is  a  contract  with  eachof  the 
partnei-s  to  which  each  must  consent  individually.and  it  may  l>e 
said  that  there  are  as  many  contraets  as  there  ai-e  partners.  Nor 
will  the  approbation  of  the  managingpartner  alone  suffice  nor  is 
the  mère  knowledge  by  the  other  partners  of  the  acts  of  their 
partner  sufficient.  Knowledge  is  not  aquiescence  nor  can  any 
légal  inference  in  support  of  their  partners  act  be  drawn  ci' 
allowed  froni  their  knowledge  or  their  silence  upon  the  subject 
during  the  interval  until  the  time  of  when  the  contract  miglit  be 
expected  to  take  efFect.  Acts  and  words  may  be  sufficient  to 
constitute  a  copartnership  contract,  when  they  are  tlioso  of 
ull   the  pai'tners  and  shew  an  acceptance  by  the   ])artners, 
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ilicrfloi'»',  t.<»  biiid  tlicin.  Kvidi'uccot'  tliis  iic('«îptanc(!  is  nj(|uiro<l. 
ii  MiuM  :  ô  Jac,  2(S4.  W  tlie  contract  attenipted  to  hv  eiiforcod 
a;,miiist  a  Hrm,  in  its  inception,  aecured  their  sanction  and  coun- 
U'iiiinco,  the  joint  oblij^atifm  attacliing  upon  tliem  to  perform 
it  is  plain  and  nianifest  as  a  gênerai  principle.  Eacli  nieniber 
is  n('C«>ssarily  presutned  to  participate  in  tlie  expected  or  resul- 
tiii^  benetits  of  sucli  a  contract,  and  to  countervail  tliat  advan- 
tn^i',  tlie  joint  <liity  obligin^  thetn  to  t'ulfil  it,  is  iinposed  ;  snch 
an  t'H^a^enient  by  tlie  Hnn  in  no  respect  differs  from  that  of 
il  sin<,He  nieiuber,  tlu;  only  différence  is  in  tlie  nnniber  oF  tlie 
parties,  tin;  conse(|uence  and  responsiVjilities  which  ensue  upon 
a  l)i'<'acli  of  it  are  precisely  tlie  saine,  bnt,  where  the  inceptitni 
i»f  the  conti'act  was  unknown  to  the  other  partners,  who 
rcjccted  it  npon  the  arrivai  of  the  period  when  it  was  to  takt' 
tti'cot,  and  no  évidence  of  their  acceptance  was  ^iven  by  act 
(ir  Word,  and  no  acquiescence  shewn,  their  res[)onsil)ilities  are 
tlieir  ovvn,  and  vvhether  the  other  partners  be  inany  or  few, 
tliey  are  in  no  way  conipelled  to  fulfil  what  tliey  havo  not  sane- 
tioiied.  It  bas  b'jen  ar<çued  that  the  payinent  of  the  5  pei- cent, 
on  the  profits  hère  allowed  to  the  Flaintifï's,  durin^  the  two 
years  mentioned  in  the  proposai  of  ap'eetnent,  is  a  sanction 
(if  it  by  the  other  partners.  The  circunistances  attendiiifç  the 
inception  of  that  matter  are  within  your  recollection  ;  the 
cliiirge  was  unknown  to  the  other  partners  until  after  the 
rupture,  it  was  never  entere<l  in  the  partnership  books  imtil 
aftci-  the  event.  Mr.  Clare  the  bookkeeper,  was  not  aware  of 
it,  until,  on  being  required  to  make  out  Plaintiff' s  acco\int, 
aft(n-  the  i-npture,  the  latter,  for  the  first  tiine,  objected,  becausc 
the  ô  percent,  had  not  been  CJedited  to  hiin:  he  never previously 
hiid  objected  to  the  entries  in  the  books  to  his  crédit,  although 
lie  had  free  access  to  theni.  Moreover,  so  far  froni  acquiescing 
in  this  charge,  the  other  partners  innnediately  conipelled  B.  L., 
the  proposing  partner,  to  chai'ge  himself  witb  the  suni  received 
hy  Plaintifî'.in  discbarge  of  that  claini,  because  he  had  proposed 
it  without  theirsanction,  and,fui'ther,it  was  not  paid  until  1 800. 
The  payaient  of  the  5  per  cent,  is  no  proof  of  the  sanction  of  Dé- 
fendants, and  does  not  biud  them  or  hini.  Upon  this  issue,  how 
stands  the  case,  the  paper  writing  produced  by  Plaintif!' shews 
itto  be  the  act  of  the  writer  B.Ij.,alone,who,on  Plaintifï's  appli- 
cation, proposes  to  hini  a  continuance  of  his  service  with  the 
tirni,  for  two  years,  at  an  inci'eased  rate  of  wages,  instead  of 
£b5(),  £200  per  annum,  with  5  per  cent,  on  the  profits  hère, 
that  is,  in  Montréal,  after  that  tinie,  the  writer  proposes  to 
Plaintifi  his  admission  into  the  firm,  upon  ternis  to  be  aoreed 
upon,  and  to  be  inutually  satisfactory.  This  was  to  take  place 
iitter  the  twoyears:  this  proposai  had  ne  ver  been  conununicated 
to  the  other  partners,  H.  Lyrnan  f)r  Savage,  either  by  B.  L.,  or 
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what  is  more  strange,  by  Plaiutifl'  liiniself,  iintil  lus  (loinainl 
of  admission  into  thefirm,  altliougli  H.  L.  infonnt'd  liim  lie  had 
not  his  partners'  sanction  for  making  tlie  proposai.  TTntil  tlmt 
time,  tliere  is  noapproacli  to  évidence,  even  to  their  knowled^'c 
of  tins  proposai,  nnicl»  less  of  their  acceptance  of  the  aj,'roe- 
ment,  or  tlie  accpiiescence  in  it,  by  eitlier  of  tliem,  by  woid  or 
act,  Plaintift*  is  not  only  silent  upon  tliis  important  snli- 
ject  with  the  j)artners,  but  ho  is  e(|ually  so  with  Claie, 
there  is  no  pi-oof  of  his  having  donc,  or  l)een  concerned  in 
any  partnership  act  which  the  copartners  had  adopted,  or 
of  his  having  been  consirlered  by  them  in  any  other  (juality 
than  tljeir  clerk  and  manager  as  bofore  the  rupture.  The 
hiw  refuses  to  ctanpel  non-consenting  partners  to  subniit 
to  proposais  of  tins  character,  whilst  it  dénies  to  tho 
])artnership  signature  subseril)ed  by  one  partner  for  objecta 
beyond  the  scope  of  the  partnersliip  business,  and  mandate  and 
eftect  whatever,  no  gênerai  procuration,  howevei'  large,  can 
validate  it.  Take  Kvvay  from  this  case  the  assinned  powor  of 
one  partner  to  bind  his  copartners  in  this  matter,  and  reinov> 
aiiy  légal  responsibility  whicli  could  be  supposed  to  liavi; 
arisen  from  the  use  of  the  paitnership  name  to  the  abuse  of 
the  partnership  mandate,  and  it  vvill  be  manifest  that  y  ou 
cannot  fail  to  perceive,  by  a  recuri'enco  to  Plaintiff  s  testiuiony, 
in  support  of  his  case  in  chief,  that  there  is  no  case  for  vdu, 
this  issue  is  clearly  against  Plaintifi.  To  maintain  it  in  liis 
favour  would  be  against  law,  as  it  would  be  against  princiiile, 
it  would  give  rise  to  contentions  subversive  of  a  copartner- 
ship  System  altogether,  it  is  my  duty  to  state  this  to  you  wlio 
are  connnercial  men,  engaged  in  commercial  pursuits,  and  ])()s- 
sibly  some  of  you  coimected  witl)  partnerships  for  your  consi- 
dération. The  law  has  settled  the  pointas  I  hâve  endeavonrcd 
to  explain  it  to  you,  and  it  ignores  ail  acts  such  as  this  of  in- 
dividual  partners  upon  the  responsibility  of  coy)artners,  eitlier 
as  to  ail  or  any  of  them  ;  hence  it  neces.sarily  follows  that,  if 
the  agreement  were  perfect,  which  it  is  not,  no  responsibility 
in  Plaintiff  s  favour  is  cast  upon  the  firin  of  Lymans,  Savage  à 
Co.,  or  upon  Défendants  as  partners  of  that  tirm  by  the  act  of 
B.  Lyman.  Upon  thèse  two  main  issues,  Plaintiff  must  rost 
upon  his  own  strength  for  success  ;  as  regards  Plaintiff,  there 
is  nothing  to  support  the  case,  either  in  évidence  or  in  law. 
I  had  hoped  to  hâve  discharged  you  yesterday,  at  the  clos(.'  of 
PlaintifTs  évidence  :  had  Défendants  then  moved  for  a  non- 
suit,  I  should  not  hâve  hesitated  to  grant  the  application,  but, 
although  the  légal  aspect  of  the  case  since  then  is  (juite  un- 
changed,  subséquent  proceedings  hâve  been  adopted  wliicli 
now  compel  me  to  submit  to  you  the  third  or  hypothetical 
issue  together  with  the  law  afFecting  it.  Tt  is  not  mj'  pui-poso, 
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at  pj'osont,  to  (K-tuil  thc  ovidenct'  ii<l(lutv<l  on  tliis  purt 
of  tlu'  CHS».',  it  imist  Ih'  still  in  vonr  n-collcction,  and  I 
sliiill  tlici'ofon^  OMititu'  niVHi'U'  to  rcniark  tluit.  it  jijipoars 
to  snstain  t\w  coniplaints  niade  l)y  J)t'tVndant.s  ;  tins,  liowc- 
vcr,  is  for  your  considération  the  suni  of  that  tcstituony 
is  lis  follows  :  that  IMaintifî*  liad  i\opt  Martlia  Scott  for  st'vcml 
ycaivs  past,  and  dnrin^'  tlictiin(M)f  liis  Hcrvicc  witli  Défendants, 
iiud  cspecially  duriny  the  tvvoyeai's  nientioned  in  the  proposai  ; 
tliat  she  has  had  tvvo  children.durin^'  his  cotinection  with  her, 
iiiid  that  a  third  is  eoniing.  That  this  woman  md  hef  sist«'r 
lived  with  tlieir  niother  until  the  hist  f(nn-  jenis,  that  the 
lattei"  keeps  a  hawdy  house,  that  living  ne?;t  door  to  their 
iiiother's  h(juse  they  go  l)acl<wards  and  forvvards  to  her 
fri'(|uently  :  that  Phiintiff'  has  fre(|uented  th(;  rnother's  lionse, 
and  aiso  that  one  Emilie  Duval,  where  he  appears  to  hâve 
liccn  connocted  soint;  tinie  since  with  the  girl  !Vlc(Juire;  that 
lie  has  freqnently  left  his  eniployers'  prennses,  intrusted  to 
liis  charge,  and  spcnt  his  nights  in  thèse  places,  with  other 
lac'ts  and  circuinstaiices  that  ]  need  not  repeat.  Thèse  are  facts 
sworn  to  and  provecl  before  you,  and,  nioreover,  ahout  in  so 
iiianv  words  admitted  and  coniniente<l  bv  Plaintitt's  counsel. 
it'  you  can  brinî;  vour  minds  to  consider  theni  as  things  of 
MO  importance,  as  niere  venial  errors,  conduet  not  disrepiitable 
iii  itself,  which  should  not  debar  a  pei'son  froni  cntering  into 
])aitnership  with  respectable  firms,  or  with  any  of  j'^ourselves, 
slionld  you  be  place<l  in  such  eireuniiitances,  or  with  any  other 
icspectable  persons,  you  wnll  déclare  it  by  your  verdict  ;  on 
tins  point,  you  <iiv  the  judges  of  the  fact,  and  the  décision  rests 
with  you.  Vou  niust  briug  the  niatter  home  to  yourselves,  in 
wliat  way  such  conduet  should  be  considered  by  you.  [  hâve 
oiily  uow  to  state  to  you  the  laAV  upon  the  .subject  of  a 
partner's  misconduet,  and  its  resuit.  Admitting,  for  argument 
sake,  tiiat  a  partnership  did  actually  exist,  with  a  partner 
•iuilty  of  misconduet,  his  copartners,  with  ail  their  business 
ivsponsibilities  upon  theni,  must  hâve  some  means  of 
t'scaping  from  his  connection,  and  hère  the  law  comes  to  their 
assistance  against  tlio  party  himself,  who  might  attempt  to 
t;ii force  the  continuance  of  the  copartnership,  or  tluî  bindiiig 
nature  of  an  executory  contract.  The  dissolution  of  the 
contract  of  partnership,  it  is  adnntted  by  the  law  of  England, 
t'or  a  variety  of  considérations.  Where  the  ])eriod  of  the 
partnership  is  unlimited,  it  is  a  partnership  at  will,  and,  in 
such  case,  it  is  compétent  for  any  partner,  at  any  tinie,  to 
witlidraw  from  it  and  dissolve  the  partnerhip.  Hence,  Storj', 
n"  271,  says  :  "  A  partnership  at  will,  niay  be  dissolved,  not 
only  by  a  positive  or  express  renunciation  thereof  by  one 
partner,  but,  also,  by  implieatic»n  from  his  acts  and  conduet. 


'M 


2!Mi 


HAIM'OKTS  .M'DKIAIHKS    UEVISlsS 


M 


v'^À' 


yl 


f-r 


ftf 


H' 


'"K 


^vlH'tlit!rl)V  :ic'ts<»r  iii  writiii^'."  So  als<t,  (\)llv<'i",  i»'''  H);')  ;  Su 
Hell'H  Comment.  H.  7,  cli.  2,  p.  (^1-2.  Tlio  Fivneli  law  Ims 
Kimilur  priiiciplt!»  hjuI  doctrine,  Potlûcr,  (15.  De  Laii^U',  ii^  (ic-j, 
says  :  "  La  loi,  &c."  Thr  law  allovvs  cveiy  jfartticr  to  ïvw 
liimself  from  tlie  Hervitude  of  an  unlimitud  partnership,  aiul  it 
is  enou^h  for  hini  to  manifi'Ht  liis  inclination,  at  once  to  dis- 
Holvc  ail  th«î  links  tliat  connect  hini  witli  the  partnership, 
provided  tliat  lu-  doeH  n<)t  takc  advanta^e  of  tlu'  occasion  to 
((in*icl\  himst'lf  by  thc  détriment  of  his  co  partnei-H  or  to  cause 
them  damage.  Section  2,  Troplonp,  n"  !)1 1.  The  same  freedoni, 
liowever,  is  not  assured  for  limited  partnership  :  In  thosc 
cases,  fjround  îiiust  Ite  shevvn  for  makin^  the  demand,  sucli, 
accordinfî  to  Kno^lish  law,  is  bankruptcy,  insanity,  or  otlicr 
real  or  just^round  fnrgivinj;  the  required  redress  l>y  a  Court 
of  E(iuity.  Tins  jurisdiction  is  of  a  most  oxtensive  and  henc- 
ficial  character,  and  nuiy  déclare  partnerships  void  nh  iiiifio 
or  ilecree  their  dissolution  from  the  date  of  the  decree.  In  tliis 
cate^ory  of  grounds  for  dissolutitm,  are  the  misconduct,  fraud 
or  violation  of  duty  of  a  partner,  but  exery  trivial  departun- 
from  duty  oi-  violatioïi  of  the  articles  of  partnership,  or  every 
trifling  fanlt  or  misconduct,  will  not  set  thèse  courts  in  opéra- 
tion, such  as  mère  «lefects  of  temper,  casual  disputes,  différence 
of  opinion  ami  other  minor  grievances,  which  may  l)e  somewliut 
inconvénient  and  annoying,  but  do  not  essentially  obstruct  or 
destroy  tlie  ordinary  rights,  interest  or  opoi-ations  of 
parnership.  Story,  n*-'  287  :  "  On  the  other  hand  if  a  case  of 
gross  misconduct,  abuse  of  authority,  gross  want  of  good  faitli 
or  diligence,  such  as  is  and  must  be  productive  of  serions 
injury  to  the  success  and  prosperity  of  the  business  of  tlu- 
partnership,  Courts  of  Equity  will  interfère.  Habituai 
intoxication,  gross  exti'avagance  or  négligence  woul<l  lead  toa 
like  resuit.  But  a  strong  and  clear  case  must  be  made  out  of 
positive  or  meditated  abuse.  There  must  be  an  unequivocal 
démonstration  by  overt  acts  or  gross  departures  from  duty  tliat 
the  danger  is  imminent  or  the  injury  accomplished.  For  minor 
misconduct  or  grievances,  if  l'edress  be  required, the  courts  will 
go  no  further  than  to  act  upon  the  guilty  or  faulty  party  l>y 
way  of  injunction."  Gow,  p.  227,  Collyer,  p.  227  :  "  Though  thV 
coxirt  stand  neuter,  with  respect  io  occasional  breaches  of 
agreement  between  partners  which  are  not  so  grievous  as  to 
make  it  impossible  for  the  partnei'ship  to  continue,  yet,  wheu 
they  Snd  that  the  acts  complained  of  are  of  a  character  tliat 
relief  cannot  be  given,  except  by  a  dissolution,  the  court  will 
so  decree,  though  itisnot  especially  asked."  You  will  observe 
tliat  thèse  remarks  apply  to  actual  parnership,  where  the 
existing  contract  is  dissolved,  and  it  does  appear  reasonablo 
that  it  should  be  so  whenever  the  object  of  the  partner^ship  aiv 
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iidloiipT  iittaiiuibl»',  or  tlio  |mrtn«'i''H  iniacoïKliift  so  srrioiiMly 
iiiischii'VoUH  tluit  it  ouglitiiot  to  hv  toleratcd.  Novv,  if  tliis  lir 
jiulicial  action  upoii  a  pcrfrct  and  subsisting  eontnict,  liow 
uiiicli  nioro  Hlr»ul<l  it  apply  to  intoridnl  an<l  inip«'iff<'t 
(•ontiacts,  and,  tlicrobv  prévint  parties  C()inin<;  to^'ctluT  as 
partners  only  to  be  scpamtod."  Tho  french  law  otit-rs  siniilar 
|)iinciples,  Delangle,  n"  (îT.'i  :  "  Mais  la  Société,  &c.,  btit  tbi' 
|)ai'tnt'rship,  liko  ail  othor  conventions,  niay  coaso  bct'oi'c  its 
tt'iiiis,  it"  tlic  statc  oi*  thinj^s  Ijcconic  such,  that  tlie  objrct 
ori^'inally  conteinplated  by  the  partners  can  not  be  attained.as 
if  tlie  conduct  of  one  of  tlie  partners  casts  discrédit  npon  thc 
IHirtncrship,  nÏ  ilaiiijuv'umxs  mit  <hti)tii<>.siis  socliin  slt  nf,  iimt 
i.iltnl'utl  eam  p(tti,ti\Ho,  Potbier,  152, 2Troplong,  UKi,  wbo  says: 
".hidges  sbould  notice  the  changes  whicb  destroy  tbatb  arniony 
wliich  is  necessary  for  tlie  prosperity  of  tlie  partnersbip,  tliey 
iiii  st  consider  tbe  personal  habits,  the  disposition,  the  cbaracter 
wliose  influence  of  no  considération  in  other  contracts,  is  hi> 
i,nx'at  in  this  niarriage  or  union  of  civil  and  commercial 
iiiterests.  Union  gives  them  strength,  but  discord  riiins  thi' 
lit'st  fonned  enterprizes  ;  discord  aniong  copartners  is  tlien  a 
serions  cause  for  the  dissolution  of  their  partnersliip  ;  the 
sanie  resuit  follows  from  every  thing  that  shake  the 
confidence  placed  in  the  personal  qualities  of  a  pai-tner 
charged  and  intrusted  with  a  part  of  the  partnership's 
notion.  The  mutual  confidence  of  partners  among  them- 
solves  respectively  is  the  true  link  of  the  contract  of 
copartnership.  That  the  pai-tner  vvho  shall  bave  become  a 
•fauibler,  a  dissipated,  pro(/i//?<e,  spendthrift,  and  lu^  whose  ill 
conduct,  unknown  at  the  tinie  of  the  contract,  but  since  then 
nvealed,  would  occasion  serions  appréhensions  as  to  bis  admi- 
nistration of  the  copartnership.  "  So,  also,  Huvergier,  p.  'W.\, 
575  :  "  La  confiance,  tfec,  personal  confidence  is  the  basis  of  the 
contracts  of  partnei-ahip.  If  the  conduct  of  a  partner  be  such 
that  this  confidence  can  no  longer  subsist  in  the  minds  of  bis 
c'ctpartners,  g./;,  (fra.  if  he  commit  repeated  faults,  a  dissolution 
<if  paitnership  may  be  demanded  against  him.  He  ])roniised  to 
lu-  careful  and  honest,  he  fails  in  bis  engagements,  bis  partneis 
arc  discharged  from  him.  It  is  not  from  their  interconrse  with  , 
ciicli  other  alone  that  the  morality  of  partners  is  to  bc;  appre- 
ciated,  acts  and  matters  foreign  to  the  copartnership  business 
which  might  take  from  one  of  them  the  considération  vvhich 
lie  enjoyed  at  the  formation  of  the  partnersliip,  will  justify  a 
deinand  for  its  dissolution.  Who  would  condemn  horuMirable 
and  reputable  men  to  the  penalty  of  a  perpétuai  contrast  with 
a  nian  stigmatized  by  judicial  condemnations  or  by  public 
opinion  ?  The  gravity  of  the  facts,  the  nature  an<l  frequency 
ot'  the  intercourse  required  by  the  spécial  character  of  the 
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contraet  of  jmrtnersliip  shoukl  be  weighed  by  tlie  jiulges,  aiid, 
if  they  considcr  tluit  the  partnorship  lioiid  lias  beconic  insup- 
portable froin  the  t'aults  of  one  of  the  partners  who  forimd 
it,  they    will   order    it  to   1  e    dissolved."    It  woidd    be   poor 
sophistry  to  deiiy  the  applicability  of  thèse  authoritics  to  tlic 
case  in   hand,  siinply  beeause  they  refer  in  ternis  to  cxistitiif 
partnerships  ;  they   apply  as  well  to  oontracts  of  copartiici-- 
ship  about  to  be  entered  into,  and  justify  the   Défendants  if 
justification  were  needed,  that  Plaintiff's  condnct,  before  liis 
entiy  into  the  copartnership,  would  be  a  fair  saniple  f>f  wliat 
it  wonld  be  after.  But,  we  aie  left  in  no  doubt  upon  the  effcct 
of  the  law,  inasmuch  as  the  Court  of  Appeals  bas  itself  settlcd 
the  sjK'cial  questions   sug^ested   for  your   answers  and   has 
^dven  to  theni  a  le^-al  si^nificance,  and  jiurport  that  cannot  Itc 
contradicted  or  diniinislied.   You  bave  the  case  before  you  in 
the  fact  of  an  old  and  lon^  established  firni   havin^    had  a 
youn^  nuiii  in  tlieir  service  for  a  considérable  period  of  timc 
l^pon   bis   natural    application   to   the   senior   partner.    wIk» 
appears  to  bave  enteitaine<l  a  strong  personal  regard  for  liini 
to  know  vvhat  lie  proposed  todofor  hini,  the  partner  stateil  to 
hini   'lis  own  views  and  feelings  towards  hiin  and  which,  at 
the  retjuest  of  the  applicant,  lie  put  into  writing  and,  as  it 
happened,  si<,'ne'i  the  writing  with  the  partnorsbip  signature, 
but  intiniating  at  the  saine  tinie  that  lie  had  not  the  sanction 
of  his  copartners,  Plaintiff's  other  eniplo^'ers,  which  applicant 
was  to  obtain.  The  writiug  secured  an  increase  of  salary  fioni 
£lô()  to  £200  ])er  annuin,  and  5  per  cent,  on  the  profits  of  tlie 
business   at   Montréal,  and   proposed  bis  admission   into  tlic 
firni  after  two  yeaiN  upon  tei-nis  to  be  settled.  No  knowledoc 
by  H.  l^yinan  and  Savage  of  this  proposai   until  the   rupture 
had  occurredjOr  ac(|uiescence  in  it  b^-  tbeni  eitber  by  word  or 
act,  at   any    tinie    is  in   évidence  :   the  law  invalidâtes  this 
unauthorized  ])roposal  of  one  jiartner,  and  nullifies  the  part- 
nership  signature  subscribed  by  hini,  thereby  relieving  theiii 
and   the   firni  froni   any   liability   or  responsibility    towards 
PlaintiflT,  for  the   nonfulfilinent  of  the  agreenient  by    reason 
whereof  he  claiuis  damages  for  loss  of  profits  and  advantages 
from  the  business  of  the  firin.  But  what  profits  ?  Of  those  of 
a  partnership  at  will  wdiich  bas  not  existed  at  ail,  and  wdiicli 
if  it  had  existed  any   partner  inight    dissolve  at  his  pleasurc, 
or  refuse  to  cariy  it  into  effect,  if  only   intended  to  be  esta- 
blished, or  those  of  a  limited  partnership  brougbt  to  dissohi- 
tion  by  the  misconduct  of  any  of  the  copartners.  In  this  case, 
there  is  no  partnership  at  ail,  no  pi'ivity  of  contraet  between 
Plaintitî'and  Défendants.  He  was  no  partner  in  their  firm,  had 
no  control  or  riglit  in  its  nianagement,  nor  under  any  respon- 
sibily  for  its  engagements  or  losses  ;  in  fact,  there  is  neitlier  a 
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contnict  nor  agreoment  betwoen  thi-in,  iior  t'oundution  for  n 
elaiiii  to  (lainages  against  tlicm,  and,  therefore,  it"  profits  be 
tlic  nieasure  of  damages,  no  profits  in  tho  Itnsinoss  of  the  firm 
Inr  his  participation  or  distribution.  PlaintifiT's  caso  is  one  of 
not  unfrequent  occurrence  at  lavv,  tliat  of  a  person  contracting 
witli  one  withoul  ...ithority,  h<'  niust  hiniself  bear  the  i-esult. 
Tnder  tliis  viow  of  tbe  case,  there  can  be  no  assessnient  of 
(lanmges  against  Défendants.  Before  I  close  tins  case,  it  ispro- 
pei'  to  refer  to  one  or  two  circunistances  that  liave  been  mon- 
tioned  in  tlio  course  of  tlie  trial  :  but  you  niust  bear  in  \nind 
tliat,  in  co-.iimg  to  a  décision  upon  tlie  points  to  be  subniitted 
tu  you,  tliat  tlie  reckless  assertion  of  counsel,  their  suppositions 
or  beli  'fs  are  not  to  be  taken  as  proofs,  nnd  thougli  tliey  niay 
niove  feelings,  tlie  rightof  parties  are  to  be  decided  U|)on  tlu^ 
tîvidence  adduced  beî'ore  you.  The  coiuisel,  in  stating  his  ca.se, 
ivpresented  thepaper  writing  fi rst  as  a  proposai  for  agreenient, 
vou  niust  be  reniinded  that,  if  it  was  so,  bv  his  own  showini»', 
it  is  not  an  ab.solute  contract  in  itr.elf,  and  secondly  he  Vej)re- 
sented  it  as  only  (Mite;  taining  a  proposai  for  an  agreotnent,  in 
this  case,  the  law  r(Mpiires  it  to  bo  accepted  ;  in  the  former 
case,  it  ia  no  contract  and  cannot  support  damages,  in  the 
letter,  the  acceptance  being  not  proved  cannot  suppoi't  the 
action.  It  lias  b(>en  asserted  that  there  lias  been  error  in  tlu^ 
rnling  rejrcting  the  testimony  of  I)uval,  there  is  none  in  fact, 
luit,  if  there  wei-e,  it  is  not  matter  foi'  th(\jury  to  pa.ss  upon, 
the  testimony  rejected  was  not  testimony  in  rebuttal  of 
Di'feiidant's  evi(lene(!.  The  évidence  of  Turnout,  a  witiiess 
for  Défendant,  lias  also  bt^en  questioned,  and  an  attcmpt  lias 
In'eii  inade  to  discrédit  his  testimony.  Lee  and  Renehan  hâve 
lieeii  brought  up  f(a-  t!ie  mirpose.  The  latter  says  nothing  at 
ail,  and  the  former,  Lee,  speaks  a.  ^o  Tuniout  driving  a 
])i'.iKtitute  in  his  cab.  and  gettnig  a  small  bottle  of  essence  for 
lier  at  a  di-uggist's.  Tf  that  were  an  impropriety  in  a  cabman, 
it  is  not  an  indication  of  lus  being  generally  unworthy  of 
liehef,  iiiipropri(»ty  of  coiidiict  such  as  his,  if  it  eveii  be  impro- 
|it  r,  is  no  indication  of  i>eijuvy,  it  niay  as  well  be  said  that 
iinpurity  of  conduct  would  lie  jieijury.  Forinerly  two  witnesses 
wcic  ne  essary  in  perjury,  because  there  wouM  be  no  more 
tliaii  one  oatli  against  another  in  a  matter  of  ix'i'jury,  but 
tliough  that  strictness  lias  long  been  relaxed,  the  évidence 
■  niist  iiiore  than  counteibalanee  the  oath  of  the  witness,  tliere- 
ti'i'e,  an  opposing  witiiess  will  not  avail  against  a  fact  swoin 
tu  unless  corroborated  by  otlier  independeiit  circunistances. 
Niiw.  Lee  lias  not  opp(».sed  aiiy  fact  sworn  to  by  Turnout,  but 
ilraws  his  conclusions  froin  the  botth»  of  es.sence.  Tnrnout's 
l'videiice  lias  been  supported  by  otliers  and  lias  been  well  nigli 
iuliiiitted  bv  the  Défendants' (^ouiisel,  Tt  has  also  been  asserte»! 
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tliîit  tho  vviumin  witl»  wliom  PlaintiiT  liuti  coniioctioii  avîis  iiot 
impure.  She  lives  in  a  lions*;  luiviii^  brothels  oneacli  sido  ;  slic 
was  backwards  and  forwards  to  tlie  lunise  ot'  her  niotlier  who 
keptr  a  brotliel.and  hâve  lived  witJi  her  inother,  t'or  yoars  bofovc, 
vvhen  her  inother  was  in  the  sanie  linc;  of  business.  The  old 
proverb  applies  to  her,"  we  are  known  by  onr  aeq uain tance.  " 
Her  character  is  for  your  considération,  not  ntine.  As  béton- 
stated,  tlie  appréciation  of  this  testiniony  is  for  you,  not  for 
tne.  It  is  for  yon  toansvver  the  sugge.stions  that  are  submitte*! 
for  your  verdict,  as  yon  niay  ste  fit.  1  hâve  only  to  add,  that, 
in  law,  no  contract  witli  Défendants  in  Phiintifi's  favoui-  hiis 
becn  proved  in  any  nianner  against  theni." 

The  jury  found  unqualifiedly  in  favcnu"  of  Phiintiff,  upon 
ail  the  questions  submitted  to  them  :  except  the  îîi'd,  whicli 
they  ansvvered  as  follows  : 

"  Accordin^'  to  tho  évidence,  Plaintiff  visited  one  Mai'tliM 
"  Scott,  a  wonian  of  doubtful  character,  but  there  is  noprool' 
"  of  his  havin^  coliabited  with  her,  or  niaintaine(l  her  in  a 
"  state  of  pi'ostitution,"  and  they  assessed  the  damages  at 
iS(;,r)00.  On  the  2()th  November,  1<S(J0,  Akhott,  for  Deieii- 
dants,  followed  by  Bethune,  moved  that  the  verdict  of  tlie 
jury  be  disregarded  and  set  aside,  and  that  Plaintiff's  action 
be  dismis.sed  :  or,  in  the  event  of  Plaiïitift  not  bein^  entitltMl 
to  the  dismissal  of  the  action,  that  a  new  trial  be  gninted. 
Tho  points  relied  on  were  that  there  was  no  évidence  of  any 
contract  with  the  firn»  of  Lynians,  Savage  &  Co.  ;  that  the  pa- 
pcr  put  in  évidence,  had  never  beon  accepted,  but  thaï  il" 
acc(>pted  it  could  aftbrd  no  basis  for  any  assessment  ol"  da- 
mages, not  containing  any  ternis,  and  contemplating  a  suh- 
se(|uent  negotiation  to  settlo  the  ternis.  It  was  also  urged  tliat 
the  court  had  the  power  of  receiving  an  application  of  the  kind 
in  (|uestion,  that  jurisdiciion  fiowing  naturally  from  the  Act 
14  et  15  Vict.,  cap.  (Sî),  and  having  been  assumed  by  both  the 
Superior  (^ourt  and  the  (\)urt  of  Queen'sBench,  ever  sincethe 
passing  of  that  act. 

JoHNsox,  Q.  C,  and  C'iioss,  foi-  Plaintift",  took  issue  witli 
the  coun.sel  for  Défendants  npon  every  one  of  the  p<iints 
urged,  and  c(  iitended  that,  though  the  paper  of  itself  di<l  uni 
constitute  an  agreenient,  unless  its  exécution  were  sanctioneij 
b}'  the  other  partners,  yet,  such  sanction  was  to  be  iinj)litMl 
from  the  circuinstances  of  the  case  :  that  the  law  furnislicii 
the  rule  as  to  shares  in  and  duration  of  a  partnei-ship,  wlien 
the  parties  had  omitted  to  regulate  them,  and  that  the  jury 
niight  with  propriety  include  prospective  damages,  the  vahif 
of  the  good-will  of  the  business  and  the  like,  in  their  esti- 
niate.  They  further  urged  that  the  c(airt  had  no  right  to  as- 
sume the  powev  of  dismi.ssing  the  action  contrary  to  the  vt-r- 


DE   LA    PUOVINf  E    DE   QUKHEU. 


.SOI 


(iictot  tlio  jury.  IJpon  this  point  Défendants  counsol  cited  tlir 
fulIowin<î  cases,  which,  tliey  conteniled,  afforded  instances  of 
tlii'  exercise  of  tliis  power  by  the  Superior  (Jourt,  at  Montréal 
iiiid  Québec,  and  by  the  Court  of  Queen's  Boncli,  on  various- 
jfrounds  :  sonietinies  upon  the  verdict;  sometitnes,  partly  upon 
the  verdict  and  partly  upon  the  évidence  ;  sonietinies  upon 
the  law  alone  :  sotnetinies  upon  an  appréciation  of  the  évi- 
dence alone,  viz.  :  (kisey  vs.  (ioldsinid,  .'i  R.  J.  R.  Q.,  p.  144: 
Fcrijuso)}  VH.  Gibiiour,  4  R.  J.  R.  Q.,  p.  ()4  ;  David  vs.  Tho- 
iiKts,  5  R.  J.  R.  Q.,  p.  427.  And,  as  showin^  the  interprétation 
i(iven  to  the  statu  te  by  the  Court  of  Appeals,  the  cases  of 
Slidiv  vs.  Meildc/iam,  3rd  Jurist.,  5. 

The    parties   were    heard,    and,   on    the    27th     NovtMnber, 
MoXK,  J.,  rendering  judgment  upon  the  motion,  said  : 

"  This  case  is  before  the  court  on  two  motions  by  Défen- 
dants, one  to  set  aside  the  verdict  of  the  jury  and  to  dismiss 
the  action,  and  the  other  for  a  nevv  trial.  Thèse  motions  are 
C(»mbined  in  one,  and  presented  in  an  alternative  form,  that 
is.  the  Défendants  move  to  set  aside  the  verdict  and  to  dis- 
iiiiss  the  action,  and,  in  the  event  of  the  coui't  refusin^r  to 
P'ant  that  motion,  they  move  that  a  nevv  trial  of  the  issues 
he  f^ranted.  This  mode  of  ofFering  two  or  more  motions,  in  an 
alternative  form,seemsto  hâve  been  sanctioned  by  this  court, 
and  also  by  the  Court  of  Appeals.  Being  sanctioned  by  précè- 
dent, the  court  holds  that  the  proceeding  adopted  by  Défen- 
dants is  regular.  Ten  reasons  are  assigned  in  support  of  thèse 
motions,  and,  in  the  view  of  the  law  and  the  practice  of  onr 
courts  taken  by  Défendants,  thèse  reasons  are  applicable  to 
liiith.  Hefore  examining  th«'  validity  of  thèse  rea.sons,  it  niay 
Mot  be  amiss  to  state  Vjriefly  thy  grounds  upon  which  motions 
For  a  new  trial,  in  arrest  of  jiidgment,  and  forjudgment  non 
ohstiude  veredicto  are  based,  and  the  reasons,  in  law  and  in 
fact  usually  urged  in  support  of  such  motions  respectively, 
and,  in  doing  so,  I  shall  speak  more  particularly  of  the  law  as 
it  .stood  préviens  to  the  introduction  of  our  Statute  14  and  15 
Vie,  cap.  89.  The  ground  of  a  motion  for  new  trial  may  be 
auy  irregularity  in  the  proceedings  connected  with  the  trial,  or 
any  matter  extrinsic  to  the  record,  shewing  that  the  t)'ial  may 
liave  been  in  due  form,  yet  that  it  lias  not  donc  justice  between 
the  parties.  For  instance,  wdiere  it  appears,  by  the  judge's 
notes  of  testimony,  that  the  jury  bave  brought  in  a  verdict 
without  or  contrary  to  évidence,  that  illégal  évidence  lias  been 
adduced.  or  that  légal  évidence  lias  been  overruled  and  refu- 
sed  ;  that  exorbitant  damages  hâve  been  given,  or  that  the 
judge  himself  bas  misdirected  the  jury,  so  that  they  found  an 
uiijusti fiable  verdict.  For  thuso  and  siiuihir  reanons,  it  is  com- 
])  tent  to  the  unsuecessfui    party  to    move   that  the  verdict 
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wliîcli  luis  beon  ^iven,  bo  set  aside  and  a  nevv  trial  luul.  Ar- 
rcsts  of  jud^ineiit  arise  t'roin  intrinsic  causes  appeariiii^on  tlio 
face  oî  tho  record  as,  if  in  an  action  for  slanderons  words,  De- 
fendant  dénies  tiie  words  and  issue  is  joined  tliereon,  if 
a  verdict  be  found  for  Plaintitf'  that  tlie  words  were  ac- 
tually  spoken,  the  fact  is  established  ;  yet  Défendant  iiiay 
move  in  arrest  of  judgnient,  that  the  words  are  not  in 
their  nature  actionable,  and,  if  the  court  be  of  tliat 
opinion,  jud<jfnient  is  arrested  and  reversed  for  Plaintitf,  and 
it  is  an  invariable  rulc  that  whatever  is  alleged  in  arrest 
of  judi^nient  must  be  such  niatter  as  upon  démarrer  woulil 
hâve  overturned  the  action.  But  the  rule  will  not  hold  evoû- 
verso,  tliat  everything  that  niay  be  alleged  as  cause  of  deniur- 
rer  will  be  f^ood  in  arrest  of  judgnient;  for,  merely  forunil 
objections  which  niight  bave  been  sufficient  ground  of  dennn- 
rer  will  be  cured  or  aided  by  verdict,  by  it  the  facts  are  ascer- 
tained  which  before,  from  the  inaccuracy  of  the  pleadings, 
niight  be  dubious.  The  motion  for  judgnient  non  ohsbmte 
vevedido  is  also  made  by  reason  of  soine  intrinsic  objection 
appari'ut  on  the  face  of  record,  but  difters,  in  this  particular, 
froni  the  motion  in  arrest  of  judgment,  that  it  is  made  on  tlie 
part  of  IMaintitt,  and  not  usually  on  the  part  of  Défendant.  It 
is  accordingly  grounded,  wlien  made  by  Plaintiff',  on  an  objec- 
tion to  the  pieading  of  the  latter.  Thus,  when  the  plea  con- 
fesses and  attempts  to  avoid  the  déclaration,  by  some  matter, 
which  amounts  to  no  sutîieient  avoidance  of  it,  in  point  of  law, 
and  Plaintitf,  instead  of  demurring,  lias  taken  issue  upon  tho 
trnth  of  the  plea  in  fact,  and  that  a  vei'dict  lias  been  finmd 
for  J)efendant,  yet  Plaintiti' inay  move  that,  without  regard  to 
the  verilict,  the  judgment  be  given  in  lus  favor,  notwithstan- 
ding  the  verdict,  for  the  plea  having  confessed  itby  an  alléga- 
tion which,  thougii  true  in  fact,  is  bad  in  law,  it  appears  upon 
the  whole,  that  Plaintitf  is  entitled  to  maintain  his  action  aiul 
bave  judgment.  Formerly,  an  impression  prevailed  that  this 
motion  could  be  made  oïdy  on  behalf  of  Plaintitf,  but  a  con- 
trary  opinion  seems  to  j.irevail  now  in  England,  and  instances 
of  nioti(m8  of  this  description  hâve  been  made  on  behalf  of 
Défendant.  It  is  certain  that  since  the  introduction  of  the  14 
and  15  Vict.,  cap.  80  the  courts  of  Lower  Canada,  both  those 
of  original  and  appellate  jurisdiction,  hâve  entertained  and 
adjudicated  upon  such  motions,  on  the  i)art  of  Défendant. 
The  cases  are  nu  mérous,  and  it  is  quite  unnecessary  to  cite 
them  hère.  The  court  bas  deemed  it  right  to  advert  to  thèse 
elementary  principles,  laid  down  in  ail  english  text  books  of 
authority,  in  order  to  show  that  there  bas  been,  in  some  res- 
pects, a  déviation  in  our  courts  from  the  strict  practice  in  En- 
gland  and  the  United  iStates,  in  regard  to  motions  forjudg- 
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uii'iit  itou,  obstante  veredlcfo.  This  no  doubt  lias  resulted  froui 
tho  récent  modification  of  onr  ,iui'}>  systeni  General  verdict 
wcrc  abolished  by  thc  Act  of  o»ir  Législature,  14  and  lô  Vict, 
Oii|).  >S!),  and  spécial  verdicts  or  findin^^s  are  sabstituted  in 
tlieirstead.  The  5th  section  of  that  Act  also  confers  on  the 
Superior  Court  the  powerto  set  aside,  on  motion,  verdicts  and 
t^n'.int  new  trials,  to  arrest  judjLfnient  atid  to  set  aside  verdicts, 
\\itli  the  view  no  doubt  of  entering  jndgment  notwithstandin^ 
or  contrary  to  the  verdict  ;  and  it  appeai's  to  nie  that  the  déci- 
sions as  well  of  tl'[s  court,  as  of  the  Court  of  Appeals,  reco- 
^niize  a  power,  in  the  tribunal  of  original  jurisdiction,  to  set 
iiside  verdicts  of  juries,  upon  ndxed  ([uestions  of  law  and  fact, 
ami  upon  questions  of  law  alone  and  of  fact  alone.  I  think  the 
décisions  go  this  length.  The  cases  are  numerous  but  familiar 
to  the  Bar  and  need  not  be  cited.  Upon  a  careful  review  of 
thèse  cases,,  l  am  therefore  clearly  of  o|)inion  that,  under  our 
System  ofjury  trials,  the  motion  iov  jyuh^nmnt  non  ohsfuvff^ 
vercdirfo,  ïor  the  reason  that  no  évidence  or  no  sufiicient  évi- 
dence bas  been  adduced,  in  support  of  the  Verdict,  is  a  pro- 
ci't'ding  sanctioned  by  the  practice  ol  .^ur  courts.  If  there  can 
Ije  an  objection  to  the  technical  tann  non  oJhsftuite  vercdivto, 
\vo  may  call  it  simply  a  motion  to  .sr/  aside  the  verdict,  and 
to  enter  judgment  for  Flaintirt",  or  for  Défendant,  as  the  case 
niav  be,  notvvithstanding  the  finding  of  spécial  facts  by  the 
jury,  in  other  words,  notwithstanding  the  verdict.  Holding 
then  that  thèse  motions  are  regular,  in  thc;  particulars  above 
iidverted  to,  it  now  beeomes  my  duty  to  enijuire  vviiether 
eitlier  of  them  .should  be  granted  in  this  case,  aud,  if  either, 
whicli  of  them  ?  Taking  up  first  the  ({Uestiim  of  évidence, 
\vu  liave  to  weigh  the  value  of  that  évidence,  if  itappears  that 
iuiy  lias  been  adduced  in  support  of  Plaintitf's  pretensions,  as 
lie  lias  presented  tiiem  in  the  présent  action.  The  Plaintiff" 
elriiiiis£l),.5()0  damages  resulting  froin  thebreach  of  an  alleged 
eontiact  entered  into  by  Défendants  as  a  ccjinmercial  firiii,  to 
takti  him  into  partnership.  He  avers  that  lie  sustained  that 
uiiKamt  of  damage  from  liaving  been  dejirived  of  profits 
iind  advantages  and  f)f  position  resulting  from  a  partiier- 
slii|)  in  the  best  and  most  exteiisive  establishment  of  the 
kiiul  in  Canada."  By  their  plcii,  Defeiulants,  deny  the 
existence  of  any  such  contract,  and  that,  even  if  any  such 
contract  had  been  entered  into  by  them  (which  they  expressly 
deiiy),  tliey  set  fort  what  they  consicUn-  sutficient  reasons  to 
siiow  that  Plaintitt'had  forfeited  ail  right  to  the  fulfilment  on 
tliejr  part  of  the  pretended  contract.  The  first  question  sub- 
Miittedby  the  court  to  the  jury  was  in  thèse  words,  and  it  is 
•  iltvious  that,  upon  their  answer  to  this,  Plaintifis  case 
luaiiily  depeuded  :  "  Did  Défendants,  as  a  commercial   firm, 
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ccmtract  with  Flaintifi' to  admit  liiin  as  a  partner  in  iiiiiinicr 
and  foriii  alle^ed  in  the  déclaration  ^  To  this  question,  tlic 
jury^mswered  unaniniously  in  tlie  affirmative,  and  it  is  tlicir 
finding  and  tlie  évidence  in  support  of  it  I  liave  now  to  con- 
sider.  Défendants  contend  that  this  part  of  the  verdict  is 
wlioUy  unsustained  by  évidence  ;  that,  in  point  of  tact, 
it  is  contrary  to  the  testimony  adduced  in  the  cause. 
The  tirst  reason  in  support  of  their  motion  is  "  that  im 
évidence  was  adduced,  at  the  said  trial,  to  prove  that  I)(>f<^ii- 
dants,  as  a  connnercial  firm,  did  contract  with  PlaintifF  t(t 
admit  him  as  a  partner  in  manner  and  forni  as  allege(l  in 
Plaintifi"s  déclaration."  And  their  sixth  rea.son  .  "  That  the 
said  findings,  and  eacli  and  every  of  them,  were  contrary  t<i 
law  and  to  the  évidence  of  record.  The  paper  writing  referrcd 
to  in  Plaintift's  déclaration  as  embodying  the  contract  wa.s 
written  by  Benjamin  Lyman,  senior  partner  in  the  firin  <if 
Lymans,  Savage  &  Co.,  Défendants,  and  in  the  forni  of  a 
letter  froni  him  to  PlaintifF.  The  terms  and  purport  of  that 
latter  are  as  follovvs  :  "  Montréal,  4th  April,  1857.  Thoiuas 
S.  Higginson,  Esq.,  Dear  Sir,  Touching  the  conversation  the 
writer  had  with  you,  the  présent  is  to  say  that  we  will  allow 
you  £200,  say  two  hundred  pounds  per  annum  and  also  tive 
percent,  on  the  profits  of  the  business  carried  on  hère  foi- the 
next  two  years,  after  which  tinie  we  will  admit  you  a  partner 
on  terms  that  will  be  mutually  satisfactory.  This  letter  to  be 
strictly  private  and  confidential.  Yours  very  truly,  Lymans, 
Sava(JE  &  Co."  This  is  the  written  contract  upon  which  Plain- 
tift' relies,  and  I  proceed  now  toenquire  intothe  évidence  rela- 
ting  to  it.  The  testimony  of  Benjamin  Lyman  in  relation  to  this 
paper,  is  as  follows  :  "  On  the  4th  April,  1857,  I  was  senior 
partner  of  the  firm  of  Lymans,  Savage  &  Co.  On  that  day,  1 
addressed  a  letter  to  Plaintift",  on  iny  own  responsability,  and, 
at  the  time,  told  Plaintif!"  so  ;  on  that  occasion,  I  wrote  the 
name  of  the  firm,  I  told  Plaintiff  I  only  expressed  my  own 
feelings,  and  which  might  not  be  agreed  to  by  the  firm.  He 
replied,  he  thought  they  would.  Plaintiff"  had  asked  me  what 
I  intended  to  do  for  him,  and  I  told  him  I  had  always  intended 
that  he  should  take  Mr.  Savage's  place.  Plaintiff"  asked  ni(>  to 
give  him  in  writing  that  I  intended,  and  I  gave  him,  in  writini,', 
the  letter  of  the  4th  April.  This  was  written  at  the  very  tiniool' 
''":!  conversation  with  me.  After  the  letter  was  written,  PlnititiH' 

jinained  in  the  employ  of  the  firm  for  two  years."  In  cross- 
"•.imination  he  ,says  :  '•  The  letter  of  the  4th  April,  1857,  was 

i-itten  in  Plaintiff's  room,  in  the  store  when  I  was  taking  my 
idiicheon.  1  told  him  I  had  not  the  sanction  of  my  partners, 
and  he  .said  if  they  did  not  consent  it  would  go  for  nothinjf. 
Plaintiff  said  he  thought  1  could  induce  my  partners  to  couie 
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into  the  arranf^ement.  I  had  not  the  sanction  of  my  partners. 
Tlic  first  time  I  told  my  partners  that  I  had  written  such  a 
Icttor  was  after  I  wrote  the  letter  of  the  Ist  April,  1859." 
As  a  niatter  of  fact  resulting  froni  this  évidence  which  is  pré- 
cise and  <lirect,  and  is  iincontradicted  by  any  other  testimony 
of  record,  but,  on  the  contrary,  is  corroborated  by  the  very 
tonns  of  the  letter  and  other  circumstances,  it  is  manifest  and 
so  manifest  as  to  leave  no  doubt  whatever,  in  any  reasonable 
iniiid,  that  this  letter  was  written  without  the  knowledge, 
sfuiction  or  authority  of  the  other  copartntrs,  Henry  Lynian 
and  Alfred  Savage.  This  fact  being  thus  legally  and  conclu- 
siveiy  established,  the  rule  of  law  applicable  is  plain.  The  tvvo 
other  partners  were  not  bound  by  this  letter,  unless  they 
became  so  by  subséquent  ratification,  this  is  beyond  contro- 
versy.  and  therefore,  requires  no  comment  or  citation  of 
authority.  A  few  légal  maxims  dispose  of  this  part  of  the  case. 
It  is  admitted  that  each  partner  is  the  gênerai  agent  of  the 
firni,  for  ail  purposes  connected  with  the  partnership.  He  may 
therefere  dispose  of  the  whole,  or  any  part  of  the  personal 
property  belonging  thereto,  in  like  manner  as  if  he  were  sole 
owiier.  So,  ail  transactions  by  a  partner,  as  agent  of  the  firm, 
will  bind  the  firm.  The  contract  of  copartnership  is  conse- 
qiiently  one  of  the  most  important  known  to  the  law.  Hence, 
it  is  that  the  express  and  unequivocal  consent  of  ail  the  other 
partners  is  required  in  the  admission  of  new  members.  As 
between  the  partners,  therefore,  it  cannot  be  created  by  mère 
opération  of  law,  but  dépends  solely  upon  the  fact  of  agree- 
inent.  No  third  person  can  be  introduced  by  one  or  more 
partners,  into  a  firm,  but  with  the  consent  expressed  or  intelli- 
gibly  implied  from  acts,  unequivocal  in  their  nature,  of  ail  the 
other  parties.  This  is  the  law,  and  bearing  this  principle  in 
iiiind,  we  bave  to  enquii'e,  whether  évidence  bas  been  placed 
of  record  proving  a  suliseciuent  ratification  of  this  act  of  Ben- 
jamin Lyman,  by  the  other  partners,  or  not.  If  such  ratifica- 
tion be  proved,  the  verdict  of  the  jury  so  far  is  good  ;  if,  how- 
ever,  there  be  no  évidence  whatever,  or  évidence  to  the  contrary, 
the  verdict,  in  this  particular  finding,  is  bad.  Before  proceeding 
further.  however,  in  this  enquiry,  it  is  right,  that  the  court 
should  examine  the  évidence  in  regard  to  another  important 
point  ni  this  case  ;  and  that  is  whether  it  be  proved,  l)y  any 
kind  of  évidence  whatever,  that  this  otter  of  partnership  was 
evor  accepted  by  Mr.  Higginson,  in  a  way  to  makethat  accep- 
tance  known  to  the  firm,  or  in  any  way  to  bind  him  or  the 
firm  ?  It  will  be  recollected  that  the  letter  written  by  B.  Lyman 
bore  date  the  4th  April,  1857,  and  it  is  pretended  that  Plaintiff 
answered  it  by  a  letter  dated  the  following  day,  that  is  the 
ôth  April,  1857,  this  may  or  may  not  be  true,  the  court  is  not 
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called  upon  to  diseuss  moral  probabilities,  or  to  appreciate  tlio 
value  of  conflicting  presuinptions,  which  escape  the  ingemiity 
of  légal  argument,  but,  as  a  matter  of  fact,  there  is  no  proof 
whatever  adduced  to  prove  that  this  letter  of  the  5th  April, 
1857,  was  ever  written,  was  ever  sent  to,  or  received  by  the 
fîrm  of  Lymans,  Savage  &  Co.  or  even  Benjamin  Lyman  him- 
self.  A  young  gentleman,  by  the  name  of  Spence,  was  examined 
by  Plaintitt'  to  prove  that  such  a  letter  of  aceeptance  was 
written,  and  his  own  words  will  demonstrate  the  value  of  liis 
évidence  in  this  partieular.  "  Knevv  Plaintitf  in  1857,  knew  of 
his  receiving  a  letter  from  Défendants.  Plaintiff  brought  the 
letter  to  witneas,  who  saw  a  draft  of  the  reply  in  1857,  shortly 
after  lie  first  saw  the  letter  from  Lymans,  Savage  &  Co. 
Witness  saw  Plaintiff  in  the  store  on  Sunday,  and  Plaintiff 
said  there  is  my  answer  to  their  letter  lying  on  the  desk." 
This  was  shortlyafter  my  seeing  the  letter  to  him  from  Lymans, 
Savage  &i  Co.  Cros.s-examined  :  "  Plaintiff  shewed  witness 
the  draft  of  his  reply  shortly  after  his  receiving  the  original 
letter,  cannot  say  how  long  aftei-.  The  letter  I  speak  of  as 
having  been  pointed  out  to  me  by  Plaintiff  was  pointed  ont  on 
Sunday.  None  of  the  firm  were  présent,  nor  any  in  the  einpioy 
of  Lymans,  Savage  &  Co.  Plaintiff  had  the  key  of  the  pre- 
mises  and  was  apparently  in  charge  of  them  on  that  day. 
Witness  did  not  read  the  letter  lying  on  the  desk,  but  has 
read  the  copy  shewn  to  him  by  Plaintiff  It  was  pointed  out 
by  Plaintiff'  as  being  the  letter.  To  the  best  of  his  knowledge 
it  was  the  Sunday  after  the  5th  April,  1857,  that  witness  saw 
the  letter  lying  on  the  desk  that  Plaintiff  pointed  out  to  him." 
Mr.  Spence  saj's  he  never  read  the  original  but  has  read  the 
copy  shewn  to  him  by  Plaintiff  Both  parties  seem  to  unité 
in  speaking  highlj'  of  the  character  and  credibility  of  this 
witness  ;  and,  therefore,  giving  the  fuUest  weight  to  his  testi- 
inony,  I  am  bound  to  say  that  there  is  no  positive  or  légal 
évidence  whatever  of  the  existence  of  this  letter  of  aceeptance. 
The  most  that  can  be  said  is,  that  there  exists  a  presumption 
that  such  a  letter  was  written,  as  Mr.  Spence's  évidence  seeins 
to  imply.  But  this  presumption  is  refuted  by  the  testimony  ot' 
Mr.  Clare,  bookkeeper  of  the  firm,  and  of  Benjamin  Lyman. 
Mr.  Clare  says  :  "  As  bookkeeper  witness  had  access  to  ail 
books  and  letters  to  or  from  and  of  the  firm.  Was  cons- 
tantly  in  the  office.  Witness  never  heard  of  the  letter  of 
date  the  5th  April,  1857.  Never  saw  it.  Only  heard  of  it 
a  few  days  since.  Had  such  a  letter  been  left  lying  on 
the  office  desk,  witness  would  certainly  hâve  seen  it.  He 
thinks  he  would  hâve  seen  it,  if  left  lying  as  Mr.  Spence 
says.  It  is  his  business  to  put  away  papers.  As  they  accu- 
umlate  they  are  filed  away.  "     Mr.  Benjamin  Lyman  says  : 
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"  I  (lid  not   roceive  any   lutter  froiii  Plaintiff  of  date  the  5th 
Apiil,    1H57.     I  <li<l   not  see  Huch  a  lottor  lyiii^  on  the  office 
(Icsk.    The  Hnn  <Ii(l  n«jt,  to  niy  knowkMl^'e,  iTceive  such  a  h'tter, 
I  rêver  read  such  a  letter  or  saw  it,  nor  lieard  of  it  till  a  day  or 
two  ago,  when  niy  lawyers  sl»ew«!d  me  a  copy  of  it.  "  The  letter 
liere  ret'erred  to,  and  of  which  an  alleged  copy  i.s  produeed,  is  in 
thèse  words:  "Montréal,  5tii  April,  1857.  Mesnrs.  Lymans,  Sava- 
jri u'i:;  Co.,  Montréal  :"  Dkah  Sirs,  In  reply  to  yours  ofthe  4th 
iiist.,  the  présent  is  to  say  that  I  acceptyour  offer  of  two  hun- 
(Ired  pounds  per  annuin,  and  iive  percent.,  on  the  profits  of  your 
hiisiiiesH  for  two  years  froni  this  date,  after  which   time  you 
avt^  to  admit  me  a  partner,   upon  terms  nnitnally  satisfactory. 
"  Vours  truly,  T.  S.  Hkjginsox.   "  P.-S.  —  My  name  of  course 
to  nppear  in  the  firm."     Had  proof  heen  otferred  that  this  let- 
ter had  been  written  on  the  <\a.y  it  bears  date,  or  about   that 
time,  and  that  the  firm  had  then  received  it,  such  a  formai  ac- 
ccptance,  it  nuist  be  conceded,  wonld  hâve  had  a  very  serious 
significance  in  the  jiresent  case,  but,  as  a   inatter  of  fact,  the 
court  does  not  find  in  the  évidence  adduced  any   proof  that 
8uch  a  letter  was  ever  written  at  the  time  it  purports  to  bear 
date,  or  at  any  time  during  the  two  years,  or  that  it  was  sent 
to,  or  received   by  the  firm  of  Lymans,   Savage  and  Co.,  or 
Benjamin   Lyitum,  and  we  look  in  vain  for  any  other  testi- 
niun\'  t(j  shew  that  Plaintift'  formally  or  expressly  accepted 
tlie  jiroposed  ofier  of  Benjamin  Lynuin  to  beeome  a  partner  in 
tlte  tirm,  liefore  the  expiration  of  the  two  years.     It  is  (piite 
tiue  that  he  remained   in  Défendants'   employ,   received  the 
£200  per  annum,  and  5  per  cent,   upon  the  profits.    It  rcsults 
cloiirh'  from  thèse  facts  that  so  far,  he  did  accept  the  oflfer, 
iuid  it  may  be  urged,  with  some  appearance  of  truth,  that  the 
acceptance  and  compliance  with  part,  was,  or  was  équivalent 
in  fact  to  an  acceptance   oï  the  whole.     The  jury,  no  doubt, 
tliought  so,  and  that,  so  far  as  it  was  a  contract,  it  was  com- 
pleted  and  rendered  binding  upon  both  parties,  and  the  court 
is  of  opinion  that,   in  so  tV.r  as  the  acts  of   Higginson   tend  to 
jirove  an  acceptance  of  the  whole  contract  by  him,  the  proof 
of  thèse  acts  was  évidence  to  go  to  the  Jury  and   that  it  was 
tlicir  dut}'^  to  appreciate  that  testimony.     It  would  be  going 
too  far,  therefore,  to  say  that  there   is  no  proof  of  the  accep- 
tance by  M.  Higginson  of  Benjamin  Lyman's  offer  of  copart- 
nership.     Assuming  however,  that  there  was  the  tacit  accep- 
tance contended  for,  it  could  only  be  such,  in  regard  to  Benjannn 
Lynian,  unless  it  be  proved  that   the  other   partners  were 
awiire  of  the  letter  of  the  4th  of  April,  1867,  written  by  their 
partner  Benjamin  Lyman  and  of  the  oflTer  of  5  per  cent,  on  pro 
fits  and  of  the  prospective  partnership  therein  contained,     It 
was  urged,  in  argument,  by  Higginson'»  counscl,  that  we  must 


:3d>w>< 


.*}08 


UAPl'OHTS   .lUDICIAIHES    UEVISKS 


infcr  or  presuino  tlie  otlier  partners'  knowled^o  of  tlio  (»rt'»i()t' 
partnership  and  of  the  5  per  cent,  profits  froin  tlu!  fact  tlmt 
PluintiffH  salary  M'as  raisod  to  £200  per  annuni  after  tlio  4tli 
April,  1857,  and  that  lie  reniained  in  their  einpioy  duriiiji- two 
years.  Now  the  court  is  of  opinion  tliat.  even  in  the  ahscncc 
of  ail  évidence  to  the  contrary,  we  could  présume  no  sucli 
thiiifi;.  No  légal  presuniption  or  inference  of  fact  could  arisc 
hère,  and  f(a'  this  simple  reason  :  The  engagemen  of  M.  Hij;'- 
ginson,  l»y  the  senior  partner,  for  two  yeai's,  at  £200  per  un- 
num,  bound  the  tirm,  their  acquiescence  was  not  neoessary, 
they,  as  a  firm,  were  bound  in  law  to  fultil  that  engHgcnieiit. 
If  this  part  of  the  contract  recjuired  their  ratification,  and 
they  had  ratified  it  by  paying  him  £200  a  year,  a  presninp- 
tion  might  arise  that  they  liad  r.vtified  the  entire  engagement. 
There  is  an  obvions  distinction  hei-e,  and  one  we  must  not  losc 
sight  of.  The  court  must,  as  a  matter  of  lav,  regard  this  en- 
gagement to  pay  5  per  cent,  on  the  profits,  and  tlie  ofïer  ol'  a 
partnership  separately  from  the  hiring  of  PlaintifF  for  twn 
years  at  £200  per  annum,  and  suppose,  as  we  must,  in  exami- 
ning  the  force  of  presumptions,  and  the  applicability  of  évi- 
dence, that  Benjamin  Lyman  had  ofiered,  vvithout  the  sanction 
of  the  firni,  5  per  cent,  on  profits  and  a  partnership  alono, 
would  complète  silence  and  inaction,  upon  that  engagement, 
raise  a  presumption  in  law  or  in  fact  that  the  other  partners 
had  ratified  the  engagement  ;*  Assuredly  not.  And  the  court 
is  of  opinion  that  this  is  undoubted  law,  even  if  they  weru 
aware  of  such  an  agreement  having  been  entered  into  by  their 
j)artner.  Silence  and  inaction,  during  the  period  to  the  tinic 
when  the  contract  was  to  take  effect,  is  not,  in  a  case  like  tiif 
présent,  a  ratification  of  the  contract  ;  and  no  presumption 
of  acipiiescence  is  legally  deducible  from  such  silence  and  inac- 
tion, even  if  they  were  aware  of  the  existence  of  sucli  an 
engagement.  But,  let  us  empiire  a  little  further  into  this 
matter  and  examine  the  évidence  touching  their  knowledge  or 
ignorance  of  Benjamin  Lyman's  letter  of  the  4th  April,  lNr)7. 
And  first,  as  to  tlie  5  per  cent.,  respecting  whicli  a  good  deal 
bas  been  said.  This  crédit  of  5  per  cent,  to  Plaintiff'  was  never 
entered  in  the  books.  Clare  the  bookkeeper  says  he  becami' 
aware  of  it  only  in  May,  1859.  The  charge  was  inade  in  tiu' 
books  of  the  firm  in  1860,  and  was  then  charged  to  Benjamin 
Lyman,  because  the  other  members  of  the  firm  objected  to  it. 
Benjamin  Lyman  says  ;  "  The  fir.st  entry  ruade  in  the  books 
of  the  firm,  with  référence  to  the  5  per  cent.,  was  made  in  1860. 
His  partners  knew  nothing  of  it  till  about  the  time  that  Plain- 
tifF demanded  to  be  admitted  into  partnership  and  was  lef used. 
The  firm  was  sued  afterwards  for  the  5  per  cent.  After  suit, 
I  and  Clarc  niade  up  thcamount  totlie  bestof  our  ability,  and 
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wf  <l('ci(l»'(l  timt  if  thu  ainouut  was  not  HcctîptiMl.  IMaiiitift' 
iiii^rlit  }fo  on  witli  liis  suit.  'Plie  ainount  S  1,200  vvas  Hcccptfil 
Uy  Plaiutiffand  was  cliai'fçe»!  tome  iiidividiially,  on  tlie  {j^rouiid 
tliat  I  had  proiniso(I  it  to  Plaijititt',  withoiit  iny  [)artiu'is'  coii- 
sf'iit,  and  tliatthoy  wore  not  ivsponsiblo.  "  It  will  be  reniarked 
tliatthe  paynjont  of  5  por  cent,  was  niade  l»y  Benjamin  Lyman 
liiiiiself,  on  the  18"'  May,  1H()0,  at'ter  tlie  action  was  Ijnni^ht  and 
Hpjx'ared  then  foi*  the  first  time  in  Défendants'  books  and  to 
tlie  débit  of  B.  Lyman. 'l'bat  hin  partners  were  ignorant  of  liis 
t'iipi^œment  to  pa}'  the  5  per  cent,  till  then,  and  tliey  then  dis- 
iivowed  his act.This  testimony.cori'oborated  as  it  is  by  Claie  and 
liy  ail  the  circumstances  relative  to  tins  charge  of  5  per  cent. 
ils  proved,  is,  in  tlie  opinion  of  the  coni't,  conclusive  :  unle,Hs. 
indeed,  we  discard  tiie  whole  statement  as  a  tissue  of  falsehood- 
froni  beginning  to  end,  which  nothing  in  the  character  of  the 
witn«;ss,  or  on  the  record  will  justify.  Then  as  to  the  partners 
ship.  ('lare  never  heard  of  it.  Higgin.son  never  spoke  t()  him 
oF  it,  and  B.  Lyman  swears  that  his  partners  kn«'W  nothing 
i)ï  the  letter  of  the  4th  April,  IH59,  and,  when  he  made 
(Icniand  of  a  partnership,  lu-  is  met  by  a  peremptory  refiLsal 
on  the  part  of  the  Hrm,  and  yet,  in  the  face  of  aP  this,  tlie 
jury  found  they  liad  ratitied  tlie  engagement  entered  into  by 
H.  Lyman.  The  court  bas  no  hésitation  in  saying  that  such  a 
Hndingis  not  only  without  évidence,  but  contrary  to  évidence. 
TImt  the  verdict  in  this  particular  is  bad,  and  that  ail  the 
tindings  niust  be  set  aside.  I  bave  felt  it  my  duty  to  dwell  at 
lengtli  upon  this  part  of  the  case,  becau.se  the  jury  who 
rendered  this  verdict  was  composed  of  men  of  bigh  character 
and  great  intelligence,  and,  in  deciding,  as  I  feel  bound  to 
(l''cide,  that  tbeir  linding  is  contrary  to  évidence,  it  is  proper 
lliat  the  parties  immediately  interested  in  this  cause  .should 
be  made  fiilly  aware  of  the  grounds  upon  which  thisjudg- 
inent  of  reversai  rests.  The  court  is  contirmed  in  the  view  hère 
taken  inasmucb  as  it  is  sanctioned  by  the  charge  of  the 
honorable  and  learned  judge  who  triod  this  cause,  and  I 
entirely  concur  in  the  opinion  he  expressed  in  his  charge  to 
the  jury  that,  had  a  non-suit  been  asked  for  by  Défendants, 
he  would  bave  granted  such  an  application.  The  iirst  tinding 
of  the  jury  being  thus  disposed  of,  it  is  obvi(Jus  that  the 
reinaining  seven  tindings  share  the  sanie  fate,  they  can  offer 
iio  obstacle  to  the  setting  aside  of  the  verdict  in  toto,  but  it  is 
proper  that  the  court  should  ofîei'  some  observatitms  respecting 
the  last  finding  of  the  jury  assessing  the  damages,  and,  in 
iloing  so,  it  is  necessary  to  advert,  not  only  to  the  évidence, 
but  also  to  the  allégations  of  Plaintiffs  déclaration.  The  con- 
tract  is  thus  aet  eut  :  "  And,  whereas,  heretofore,  to  wit,  on  or 
td  ont  the  4th  day  of  April,  1857,  at  the  city  of  Montréal,  by 
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a  certain  writinp,  snun  i^chiff  'privé.,  writtcn  on  liclmlf  nf 
DefondantH,  by  Honjainin  Lyman,  tlio  senior  piirtnci"  oi'  tlic 
firm  of  Lynmns,  Savago  &  (Jo.,  Défendants  ninlertook  iukI 
(leclared  that  tliey  woulfl  allovv  Duintiff  ,C200  per  aninun.jind 
also  five  per  cent,  on  th»?  profits  of  the  biisiness  carricd  on 
there,  to  wit,  in  the  said  city  of  Montréal,  for  the  next  two 
years,  to  wit,  after  ihe  date  of  the  writiiiff,  after  which  tiine, 
tliey  agreed  to  admit  Phiintiffasa  |)artner  into  the  Vaisincss 
of  Défendants."  There  is  a  strange  allej^ation  foUowing,  tlmt 
the  connection  was  intended  to  Ite  permanent  and  continuons. 
Apart  froin  this  avowinent  <<f  perpetuity  in  th»>  copartuership 
wc  hâve  not  a  word  abont  tlie  ternis  and  condit'ons  of  tlic 
proposed  association,  and,  on  h)okin<j  at  the  paper  writin^'  of 
wliich  profeii  is  hère  inade,  we  find  thaï,  not  only  were  no 
terms  wdiatever  agreed  npon  or  nientioned,  but  that  tliey  were 
to  be  snlisequently  deterniined  npon  to  the  inutual  satisfaction 
of  both  parties.  The  allégations  of  the  déclaration  leavc  us 
completely  in  the  dark  npon  this  essential  point,  and  the  lettcr 
but  increa.ses  the  ob.scurity  except  in  this  that  it  deinonstratis 
that  the  terms  of  the  coiniection  were  to  be  i\w  .subject  of 
future  negotiation,  and  that,  as  a  matterof  fact,  the  conditions 
were  expressly  left  unsettled,  they  were  reserved  by  tlie  vory 
terms  of  the  letter  for  future  adjustment,  and  were  to  bf 
arranged  so  as  to  be  mutually  satisfactory.  Now,  what  is  the 
présent  action  brought  for  ?  For  the**  recovery  of  daniuges 
resulting  from  the  breach  of  this  alleged  contract.  And  wliat 
are  the  damages  claimed  ?  ^""or  loss  of  prospective  profits  only. 
In  order  that  there  may  be  no  niisapprehension  upon  this 
important  point,  I  will  (juote  the  very  words  of  the  déclaration  : 
"  And  Plaintiff  avers  that  by  the  refusai  of  Défendants  to 
admit  hini,  as  snch  partner,  he  had  been  deprived  of  piofits 
and  advantages  and  of  position  resulting  from  being  thertiby 
established  in  the  best  and  most  e:;tensive  establishment  of 
the  kind  in  Canada,  and  Ims  sufFercd  >njury  and  damage  in 
ail  to  the  amount  of  £(),500  and  upw;'-rds."  It  is  quite  tnie 
that,  in  a  previous  part  of  his  d.~(  1  iration,  he  says  "  that, 
relying  on  this  agreement,  he  rei'ased  other  advantagoous 
oflfers,"  but  he  does  not  assixrn  thèse  refusais  as  causes  of 
damage,  nor  does  he  claini  indenniity  for  such  lost  opportunitn-s 
of  improving  his  fortunes,  l)ut  exclusively  and  expressly  for 
loss  of  future  prospective  profits  in  the  firm  of  Lynians, 
Savage  &  Co.,  and  for  this  alone.  Now  let  us  enquire  into  i\w 
nature  of  thèse  damages  and  con.sider  the  possibility  of 
adjusting  them  under  thèse  allégations.  It  is  perhaps  unnec's- 
sary  to  say  that,  in  a  case  like  the  pi'esent,  there  can  be  neither 
nominal  nor  vindictive  damages.  The  loss  must  be  deterniincil 
by  the  plain  process  of  figures,  and   the  damages  fixed  witli 
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soiiH'tliinf^  appronchiiifj  to  arithmctical  aoctnacy  ;  tlioy  mav 
aiiiount  to  ni()r«>  or  Ichs,  accctrdin^to  tlic  jndj^'iiuMit  of  tliojury, 
Uni  thcn*  imist  li(>  a  basis  upou  whicli  ihc  awai'd  is  t<>  roHt, 
and  a  calculation  suHCcptililc  of  Hoinc  kiiid  of  aiialysis.  Now, 
iifitlxT  uiidcr  iinder  tlic  allcfjations  ot"  Plaiiitiir's  déclaration, 
iior  upoii  tlie  «'vidcnco  addiict'd,  liad  tlic  jury  any  sufli  basis 
iior  liad  tlicy  aiiv  nicans  of  inakuij;  such  a  calculatioii  of  thc 
ilaiiia^<'H  daiiïH'd.  It  is  not  alle<^<'d,  iior  is  it  ])rovi'd  (in  fact  it 
conld  not  be  pi'ov«!d)  wbeth(;i'  it  was  nioncy  oi*  lab(air  and 
sl:ill  J'iaiiitilf  was  to  contribiito.  No  aniount  is  nicntioiuwl  or 
|ir<>vt'd,  nor  any  niontion  of  skill  and  labour  as  Mis  contribu- 
tion. It  is  not  allcired,  nor  is  it  proved,  wliat  sharc  of  proiits 
lie  jost.  Now,  holding;  as  we  nuist,  with  tins  déclaration  before 
us,  tliat  loss  of  profits  alone  are  claiined,  liow  did  or  bow 
conld  tlit^jury  award  £1250  i"  To  what  sbare  of  th(^  profits 
was  thissuni  ecpiivnlent  (  Witli  tins statenuait  of  bis  case,  and 
tliis  proof  in  su])portof  it,  bow  could  tbejury  Hnd  tbat  be  lost 
i\'2î)(),  wlien  bo  ouiits  to  tell  tbeni  tbe  proportion  of  tbe 
I  roHts  lie  was  to  reçoive  ?  In  tbis  particular,  botb  tbe 
aJlt'i^ations  of  tbe  déclaration  and  tbe  évidence  are  fatally 
(It'foctive.  Wbetber  tbe  loss  of  profits  be  accrued  or  pros- 
p^'ctive,  tbe  same  insuperable  difficulty  présents  itself.  Tbe 
action  is  se  brou^bt  and  tbe  évidence  is  of  sucb  a  cbaracter, 
tliat  no  légal,  no  intelligible  adjudication  of  damages  could, 
or  in  the  opinion  of  tbis  court,  can  ever  take  place  in  tliis 
cause.  In  a  case  not  only  analogous  butsiniilar  to  tbis,  Chief 
-bistice  Abbott,  afterwards  Lord  Tenterden,  gave  bis  opinion 
in  thc  following  terrns  :  "  He  was  of  opinion  tbat  tbe  action 
was  not  niaintainable,  in  tbe  al)sence  of  évidence  to  shew  tbe 
tcnns  upon  wbicb  tbe  parties  were  to  become  partners,  and 
saiil  tliat  be  bad  never  beard  any  instance  in  wbicb  sucb  an 
iiction  liad  been  supported  witbout  proof  of  tbe  terrns."  Tliis 
was  tbe  case  of  Firmes  vs.  ikiiler,  and  bas  not,  as  I  am  aware, 
liecn  overruled.  Tbe  case  in  9.  Bingbam,  cited  b}'  PlaintifT's 
connsel,  is  entirely  différent  t'rom  tbe  présent.  Tliis,  as  it 
appcarsto  me,  is  not  only  sound  lavv,  but  froin  pure  necessity 
and  the  plainest  dictâtes  of  common  sen.se  is  entirely  conclu- 
sive.  For  ail  thèse  reasons  combined,  and  in  view,  both  of 
tlie  pleadings  and  tbe  évidence  adduced,  the  court  is  of  opinion 
tliat  the  motion  to  set  aside  tbe  findings  of  tbe  jury,  and  to 
disniiss  the  action  must  be  granted,  and  tbe  action  is  dismissed 
iiccctrdingly. 

•IrnoMENT  :  "  The  court,  liaving  beard  the  parties  by  their 
counsel,  upon  Défendants  motion  of  the  20th  inst.  :  That 
the  verdict  and  finding  of  the  jury  rendered  and  made  on  the 
Util  day  of  November  inst.,  at  the  trial  of  the  issues  in  tbis 
cause,    be   set  aside    and    be    disregarded,    and,  thereupon, 
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notwithstandiiig  said   vordict  aiul  findings,  tluit  tlie  declani 
tion   and    action   of    Plaintif?    l»e  hence  dinmissed  ;    havino; 
exaniined  the  proceedings, évidence  and  record,  the  verdict  nnd 
findings  of  tlie  Jury,  and  upon  the  wliole  deliberated  ;  consi- 
dering  that  it  appears,  botli  by  the  parole  testimony  adduccHl 
by  PlaintifF  at  the  ti'ial,  and  also  by  the  paper  writing  by  hiin 
prodnced,  purporting  to  be  a  letter  written  and  signed  by  tiio 
finn    Lynians,  Savage  &  Co.,  the  Défendants,  but  proved  to 
hâve  been  written  and  signed  without   their   authority  or 
knowledge  and  addressed  to  PlaintifF  that  no  légal  or  binding 
contract  was  thereby    entered    into    between    Plaintiff  and 
Défendants  as  a  commercial  firni  or  otherwise  ;  considering 
that  there  is  no  évidence  whatever  of  any  contract  between 
PlaintifF  and  Défendants  to  admit  PlaintifF  into  partnership  : 
considering  that  PlaintifF's  action  is  brought  to  recover  of,  and 
froiii  Défendants  damages  resuiting  from  the  breach  of  the 
alleged  contract  or  ofFer  to  admit  Plaintiff  into   partnersliip, 
stated  to  hâve  been  entered    into  between    Plaintiff  and   P>. 
Lj'man  acting  therein  for  Défendants,  and  also  one  of  De- 
fendants  in  this  cause,  by  letter  dated  4th  April,  1857,  and 
seeing    that    the    damages    thus    alleged    and    claimed   ly 
Plaintiff's  action,  and  by  him  declared  to  hâve  resulted  froin 
the  loss  of  future  profits  in  the  fîrm  of  Lymans,  Savage  &  Co., 
and  exclusively  for  damages  so  resuiting  to  PlaintifF  ;   consi- 
dering that  it  doth  not  appear,by  the  allégations  of  Plaintiff's 
déclaration,  nor  by  the  évidence  adduced,  what  were  or  were 
not  to  be  the  terms  and  conditions  of  the  proposai  copartnei-- 
ship,  alleged  to  hâve  been  agreed  upon  between  Plaintiff  and 
Défendants  ;  considering   that   it   doth    not   appear,  by   the 
allégations  of  Plaintiff's  déclaration,  nor  by  the  évidence  ad- 
duced what  sum  or  amount  plaintiff  was  to  bring  into  the  capi- 
tal, stocks,  or  copai'tnership  of  Lymans,  Savage  &  Co.,  or  what 
he   was   to   contribute    thereto    as    a   partner;  considerinj)', 
further,  that  it  does  not  appear  by  the  allégations  of  Plaintiff's 
déclaration,  nor  by  the  évidence  adduced,  what  was  to  be 
Plain^.i^'s  share  or  proportion  of,  and  in  the  future  profits  of, 
the  s  •  d  firm  and  copartnership   of  Lymans,  Savage  &  Co., 
considering  that,  without  the   allégation  and   proof  of  whsit 
Plaintiff's  share  and  proportion  in  such  profits  were  to  be,  no 
action  such  as  the  présent  could  or  can  be  maintained  iji  law  : 
nor  could   any  légal    verdict  be  rendered    therein,   awarding 
damages,  such  as  are  claimed  in  this  cause,  to  Plaintiff;  seeinj^:, 
therefore,  that  the  Ist  and  the  8th  findings  are,  and  eacli  ot" 
them,  is  contrary  to  law  and  to  the  évidence  adduced,  ami, 
considering  that  the  2nd,  3rd,  4th,  5th,  Gth  and  7th  findin^is 
of  the  verdict  are  entirely  void,  null,  inoperative   and  of   no 
effect  in   law,  and  must  be  overruled,  set  aside  and  rejected. 
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tloth  Jurant  the  motion  of  Défendants,  and,  in  conaofjuonce,  tho 
verdict  and  iindings  are  and  each  of  theni  is  hereby  set  aside, 
find  PlaintifF's  action  in  lience  t!ismissed.  (4  J.,  p.  329.) 

Cross  and  Ban(  roft  for  Plaintiff. 

F.  G.  Johnson,  Q.  C,  Counsel. 

ABRirrr  and  DoRMAN, for  Défendants. 

Bethuxe,  Counsel. 


PROCES  PAR  JURT.-DEFINITION  DES  FAITS. 

Queen's  Ben("H,  Afpeai.  Side,  7tli  September,  LSOO. 

Coram    Sir   L.  H.  LaFontaine,  Baronet,  Chief-Justice. 
Aylwin,  DirvAL  and  Moxdelet,  Jnstices. 

Lyman  et  al.,  Appellants,  and  KiooiNsoN,  Respondent. 

Dans  une  action  en  dommages,  contre  les  Déieiidours,  pour  refus  de 
se  conformer  à  leur  engatrement  de  recevoir  le  Demandeur  comme 
inombrede  leur  sociétC^,  les  Dt^fendeurs  plaidèrent  la  conduite  immorale 
(lu  Demandeur,  qu'il  avait  con^'tamment  cohabité  avec  une  femme 
dissolue,  et  avait  introduit  des  fennnes  prostituées  dans  les  aijpartements 
jrarnis  des  Défendeurs,  qu'il  s'était  absenté  la  nuit  de  ces  a[)partements 
qui  étaient  confiés  à  ses  soins  comme  employé  des  Défendeurs,  et  (ju'il 
avait  fréquenté  des  mauvais  lieux,  et  s'était  conduit  d'une  manière 
irrégulière,  inconvenante  et  immorale. 

Jugé:  Qu'en  soumettant  les  faits  à  la  considération  des  jurés,  des 
fiutstions  relativement  à  ces  actes  d'immoralité  eussent  dû  être  soumises 
('(inime  nécessaires  à  la  défense,  etiles  questions  aussi  soumises  ([uaut  t\ 
la  conduite  immorale  et  irrégulière  du  Demandeur.  (1) 

The  appeal  was  froni  an  interlocntor^'  order  of  the  31  st 
Ootober,  1859,  rendei'ed  in  the  Superior  Court,  Montréal, 
defining  tlie  facts  to  be  siibniitted  to  a  jury.  Tlie  Respondent, 
PlnintifT  below,  set  up,  in  liis  déclaration,  allégations  which 
were  substantially  to  the  follovving  effect  :  That  Défendants 
had  been  Vi  trade,  at  Montréal,  under  the  finn  of  Lynians, 
Savage  and  Co.,  as  copartno's,  dealers  in  drugs,  paints,  dye 
stnffs,  &c  ;  that  Plaintiff  had  been,  for  upvvards  of  seven  years, 
in  the  eniploy  of  Défendants,  and  that  "  heretofore,  to  wit,  at 
"  the  city  of  Montréal,  by  a  certain  writing  ,so?/,.s  seliu/  privé, 
"  written  on  behalf  of  J)efendants  by  Benjamin  Lyman,  the 
"  senior  partner  of  the  finn,  and  signed  in  the  tiame  of  the 
"  Krin  of  Lymans,  Savag  and  Co.,  Défendants  luidertook  and 
"  declared  that  they  woidd  allovv  PlaintifFtvvo  hundred  pounds 
"  per  annum,  and  also,  tive  per  cent,  on  the  profits  of  the 
"  husiness  carried  on  there,  in  the  city  of  Montréal,  for  the 
"  next  tvvo  years,  after  the  date  of  the  said  writing, 
"  after  tlie   expiry  of   said    two    years,    which    expired    on 

(1)  V.  art.  352  C.  1*.  C. 
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"  the  fourth  day  of  April  lasfc  past,  thcy  agi-eod  to  admit 
"  PlaintifF  as  a  partner  in  the  business  of  Défendants  ;  " 
that  PlaintiflT's  knowledgre  of  the  business  of  Défendants, 
and  his  business  eapacity  to  manaj^e  tlie  same  \ve)'e  of 
^reat  use  to  Défendants,  and  fornied  one  of  the  incbico- 
ments  to  tliein  to  agrée  to  Iiis  acbnission  as  a  partner: 
that  relying  upon  said  agreement  he  ref used  other  ad vanta^oous 
offers  niade  to  hiu),  and  continued  faithfully  to  perfoi'in  his 
(hities  in  the  establishment  of  Défendants,  and  did,  in  ail 
things,  conform  to  his  duty  ;  Plaintiff  alleged  also  tlie  refusai 
of  Défendants  to  admit  hini  as  a  partner  ;  "  and  that  tlic 
"  value  to  Plaintifï*  of  being  so  adniitted  as  a  partner  in 
"  the  business  of  Défendant  exceeded  £0500,"  and  that,  hy 
the  refusai-  of  Défendants  to  adtnit  him  as  such  partner,  lie 
had  been  depri\ed  of  profits,  and  of  advantages,  and  of  posi- 
tion, and  had  suffered  injury  and  damage  in  ail  to  the  amount 
of  £6,500,  and  upvvards.  (yonelusions  for  £6,500,  and  costn  of 
suit  against  Défendants  jointly  and  severally.  The  Défendants 
pleaded  that  the  terms  of  the  paper  writing  did  not  cons- 
titute  any  final  agreenient  on  the  part  of  Defenfants  to 
i-eceive  Plaintifï'  as  partner,  upon  terms  then  agreed  upon  or 
understood,  but  expressed  the  individual  intention  of  Benjamin 
Lvinan  himself,  of  which  intention  the  other  Défendants  had 
no  knowledge,  and  in  which  they  did  no  participate,  and  that 
in  fact.  Défendants,  as  copartners,  never  contracted  or  agreed 
with  Plaintifi'in  mannerand  forni  as  set  forth  ;  that  the  inten- 
tion of  receiving  Plaintifï'  into  partnership  was  oïdy  condi- 
tioned  upon  the  continued  good  conduct  of  Plaintifï",  and  that, 
even  had  they  ail  concurred,  as  copartners  with  Benjamin 
Lynian,  in  the  ex|)ression  of  such  an  intention,  and  in  the 
signing  of  said  letter,  which  they  expressly  denied,  they  could 
not  be  called  upon  or  required  to  carry  out  such  intention, 
inasnnich  as,  between  the  fourth  of  April,  1857,  and  the  fourth 
day  of  April,  1859,  and  especially  during  the  year  1858,  and 
from  that  year  up  to  the  fourth  of  April  last  past,  Plaintiff' 
had  conducted  himself  in  an  irregular,  immoral  and  discre- 
ditable  manner,  and  especially  they  averred  that,  during  the 
whole  or  the  greatcr  part  of  said  time,  PlaintifF  had  in  his 
keeping  in  Montréal,  and  constantly  cohabitated  with  a 
woman  of  profligate  character,  whom  he  maintained  and 
supported  at  a  great  expense  in  a  state  of  prostitution  ;  and 
that,  contrary  to  his  duty,  and  to  ail  the  obligations  of  morn- 
lity  and  decency,  Plaintifï'  introduced  prostitutes,  at  varions 
periods,  not  only  in  the  night,  but  also  during  the  sabbatli 
day,  into  apartments  fitted  up  in  Défendants'  shop  and 
premises,  and  also  that,  at  other  times,  when  he  should  havc 
renuiined  in  the  premises,  which  were  under  his  cliarge,  ho 
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ha^itiially  and  constantly  pnssed  his  nijjhts  at  brothols  and 
other  «lisrepn table  places,  and  coniported  and  conilucted 
jiimself  in  a  disobedient,  irj'effular,  improper  and  immoral 
niîinner,  and  in  a  nianner  d i se redi table  to  hiniself  and 
injurions  to  tbe  tirm,  and  to  its  respectability  and  crédit  ; 
that  Plaintiff  was  therefore  notified  by  B.  Lyman  tlmt  the 
li'tter  or  agreement  could  not  be  carried  eut.  The  answer 
to  the  plea  was  to  the  effect  that  ail  the  allégations  vvere  un- 
trne,  and  werc  madeuse  of  for  the  purposeof  evading  the  exé- 
cution of  the  ao-reement  referreil  to.  Suggestions  as  to  tlie 
fîicts  to  be  t'ound  by  the  jury  were  sent  up  by  Plaintitt'and 
Défendants,  and,  on  the  31st  October,  1.S59,  the  court,  M(>NK, 
.lustice,  appointed  a  day  for  the  trial  and  defined  the  follow- 
iiig  facts  for  the  jury  :  1.  Did  Défendants,  or  did  any  one 
(and  which)  of  theni,  exécute  the  paper  writing  sous  srim/ 
privé  oï  date  the  4th  of  April,  1857  ?  Let  it  be  specially  found 
by  which  of  Défendants,  and  when  said  paper  writing  was  so 
executed.  2.  Did  Défendants  refuse  to  admit  Plaintiff  as  a 
partner  in  their  firm  ?  3.  Did  Défendants  tortiously  and 
wronfully  refuse  to  admit  Plaintiff"  as  a  partner  in  their  tirm  ? 
4.  Did  Plaintiff"  suffer  any  and  what  amount  of  damage  by 
tlie  failure  or  refusai  of  Défendants  to  carry  into  eff'ect  the 
said  agreement,  through  Défendants'  failing  or  refusing  to 
admit  Plaintiff' as  a  partner  in  the  firm  of  Défendants  ?  0.  Do 
yi)U  find  for  Plaintiff  or  for  Défendants,  and  if  for  Plaintiff* 
for  what  sun»  ?  The  Défendants  filetl  an  exception  to  tins  judg- 
nicnt,  and,  on  the  2nd  of  November,  1859,  served  upon  Res- 
poudent's  attoi'neys  notice  that,  on  the  Ist  of  December,  they 
wduld  niove  ibr  leave  to  appeal  from  said  judgment. 

On  the  I7th  November,  1859,  Plaintiff' again  moved  for  tlie 
fixing  for  the  trial,  and  in  respect  of  the  defining  of  the  facts 
Iliade  the  following  motion.  "  With  a  view  to  obviate  delays 
and  sav(î  costs,  Plaintiff"  prays  acte  of  the  déclaration  he  now 
niakes,  that  he  is  willing,  but,  without  admitting  their  rele- 
vaucy  or  sufïiciency  in  any  respect,  that  tlie  4th  and  5th  sug- 
j>vstions  of  Défendants  be  adopted  and  submitted  to  the  jury, 
SI)  that  the  finding  of  the  jur}'^  thereon  niay  serve  and  avail  as 
to  law  and  justice  nia}'  appertain,  saving  the  recourso  of  the 
parties  as  to  the  relevancy,  sufîicioncy  or  légal  effect  of  such 
Hiidings,  and  Plaintiff',  consecjUi.'ntly,  nioves  for  the  adoption 
of  said  4tii  and  5th  suggestions."  By  judgment  of  the  25th  No- 
vniibe)',  acte  was  granted  as  prayed  for,  and  the  trial  fixed  for 
tlie  14th  December;  on  the  facts  as  «lefined  by  the  judgment 
of  the  court.  On  the  .30th  Novendier,  after  notice,  Plaintiff' 
piayed  artc  "  of  the  déclaration  he  now  makes  that  ho  desists 
îioui  th»^  judgment  of  theSlst  October  last  past,  in  so  far  as 
said  judgment  onuts  to  adojjt  the  foui'th  and  fffth  suggestions 
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of  Défendant  consenting  herel)y  tliat  the  said  4th  and  ôtli 
suggestions  V)e  adopted  to  serve  as  to  law  and  Justice  niay 
a[)j)ertain."    Thèse  sujfjgestions  were  as  follows  : 

Fourth.  Did  the  Plaintiff",  between  the  4th  day  of  A]»iil, 
1857,  and  the  4th  day  of  April,  185Î),  vvhile  a  clerk  in  the  ])e- 
feruhint's  enjploy,  conduct  hiniself  in  an  in-egular,  immoral 
and  discreditable  manner  ?  Fifth.  Were  the  liabits  and  eoii- 
<hict  of  the  Plaintiff,  between  the  4th  day  of  April,  1857,  aiid 
tiie  4tli  day  of  April,  1859,  or  during  any  part  of  that  tiiiK', 
conti-ary  to  the  obligations  of  morality,  and  calculated  to  ai- 
fect  injuriously  his  réputation,  crédit  and  character  ? 

On  the  6th  December,  the  writ  of  appeal  moved  for  by  Do- 
fendants  .vvas  served  on  Respondent  who,  on  the  followiiio- 
day,  presented  a  pétition  praying  the  court  "  to  set  aside,  ko 
far  as  need  be,  the  judgment  dettning  the  facts  in  this  cause, 
and  proceed  de  novo  to  detine  tlie  facts  to  be  submitted  to  the 
jury,  and  adopt  for  the  purpose  the  suggestion  of  Défen- 
dants." This  pétition  was  rejected.  In  appeal  it  vvas  urged  on 
behalf  of  Appellants,  that  the  facts  as  deHned  were  iniperfi'ct 
and  incomplète,  and  did  not  cover  the  material  issues.  That 
the  déf^infeinenf  as  made  was  of  no  avail,  and  that  after  ser- 
vice of  the  writ  of  appeal  a  judge  in  vacation  could  not,  nor 
could  the  court  in  terni  alter  tlie  Judgment  or  define  the  facts 
de  novo.  The  Respondent  contended  that  the  appeal  was  en- 
tirely  unnecessary  and  should  be  dismissed  ;  that  it  was  no  h>- 
gal  answer  to  an  action  on  a  coTitract  that  Plaintiff  had  been 
immoral  ;  and  that,  if  such  fact  could  influence  tlie  (juantuni 
of  damage,  the  ininiorality  might  be  proved  at  the  trial,  and 
the  finding  of  it  was  unnecessary. 

Jltikjment  :  Seeing  that  the  court  b(dow,  in  detining  the 
facts  to  be  found  b}'^  the  Jury,  ordered  to  try  the  issues  Joined 
between  the  parties,  omitted  to  bave  regard  to  the  allégations 
of  Défendants  in  their  perpétuai  exception  contained,  and 
that,  therefore,  the  définition  is  imperfect  and  incomplète,  and 
that,  therefore,  in  the  judgment  of  the  court  below,  there  is 
error,  it  is  considered  and  adjudged  that  the  Judgment  ren- 
dered  in  the  Superior  Court,  at  Montréal,  on  the  îiOth  day  of 
October  last,  be  and  the  same  is  hereby  rever.sed,  and  procee- 
ding  to  render  the  Judgment  which  the  court  below  ought  to 
bave  rendered,  it  is,  furthei',  considered  and  ordered  that  the 
record  be  remitted  to  the  court  below,  and  that  the  questions 
following  be  propounded  to  the  Jury,  and  that  answers  be 
taken  to  the  .same  articulately,  to  wit  :  1.  Did  Défendants,  as 
a  commercial  tinn,  contract  with  Plaintiff.  to  admit  him  as  a 
partner  in  manner  anh  form  alleged  in  the  déclaration  i 
2.  Hâve  Défendants  refused  to  admit  Plaintiff  as  such  partner? 
8.  Did  Plaintiff,  between  the  4th  of  April,  1857,  and  the  4tli 
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of  April,  1<S5Î),  cohabit  openly  with  a  wornan  of  profli^ate 
clmracter,  and  did  lie  niaintain  lier  in  a  state  ot"  pros- 
titution !'  4.  Was  Plaintiff,  bound  to  reinain  upon  the 
preniises  in  charge  dui'ing  tlie  night  tinie  ?  5.  Did  Plaintiff, 
(luring  the  said  period  of  tinie,  abnent  hiniself  frorn  Dé- 
fendants store  at  night,  in  order  to  pass  his  tiine  at 
Itrotliels  (  G.  Did  lie  introduce  woinen  of  bad  fanie  into  the 
said  store,  within  the  said  period  i  7.  What  is  Plaintiff's  gêne- 
rai character,  and  is  lie  a  person  of  irregular.  immoral  and  dis- 
creditable  conversation  and  repute  ?  8.  Did  Plaintiff"  suff'er 
any  damage  by  reason  of  not  being  admitted  into  the  said  finu 
as  a  partner,  if  so,  at  whatsum  do  youassesa  the  damages  / 

Tliat  thereupon  such  further  proceeding  be  had  in  the 
court  below  as  to  lavv  and  justice  rnay  appertain  in  the  pre- 
niises. (10  i>.  T.  B.  a,  p.  392.) 

Abbott  and  Dorman,  for  Appellants, 

Cross  and  Bancroft,  for  Respondent. 


COMMISSAIRES  D'ECOLE. 

Queen's  Bexcii,  Appeal  Side,  Montréal,  Ist  Deceniber,  18G0. 

Before  Sir  L.  H.  LaFontaine,  Bart.,  Chief  Justice,  Aylwix, 
DuvAL,  Meredith  and  Mondelet,  Justices. 

Adams,  Apppellant,  and  The  School  Commissioners  for  the 
MuNiciPALiTY  OF  Barnston,  Respoudents. 

Dans  une  action  portée  pour  recouvrer  £62.10,  "Invlance  due  pour  la 
construction  d'une  maison  d'école  modèle,"  en  vertu  d'une  obligation 
des  commissaires  d'école,  en  faveur  du  Demandeur,  et  un  autre,  son 
codant,  les  Défendeurs  plaidèrent  qu'ils  avaient  prélevé  £150,  au  moyen 
d'une  cotisation,  et  qu'ils  avaient  reçu  £150,  du  fonds  des  écoles,  fai- 
sant en  tout  £300,  qui  avaient  été  pajés  au  Demandeur,  et  que  les  com- 
missaires ne  pouvaient,  soit  prélever,  ou  dépenser  une  plus  forte  somme 
et  que  l'obligation  était  nulle  et  de  nul  effet. 

La  clause  du  Statut  (9  Vict.  ch.  27,  sec.  21,  sous-sec.  3)  qui  (léfinit 
les  devoirs  et  les  pouvoirs  des  commissaires  d'écolo  en  autant  iju'il  s'a- 
jrit  de  la  construction  et  réparation  de  maisons  d'école,  etc.,  contient  ce 
provho :  "Pourvu  toujours  qu'il  ne  sera  jjrélevé  aucune  taxe  pour  la 
construction  d'une  école  modèle  ou  supérieure  excédant  £150." 

Jugé  ;  Que  l'obli^'ation  excédait  la  somme  de  £150,  peur  laquelle  seule 
la  municipalité  pouvait  être  cotisée  et  condamnée  à  payer,  et  était  de 
nul  effet  quant  aux  Défendeurs.  (1) 

The  action  in  the  court  below  was  brought  in  the  Superior 
Court,  at  Sherbrooke,  under  an  obligation  ol  the  5th  July, 
1<S52,  by  the  commissioners,  in  favor  of  Appellant,  and  one 
Humphrey,  who  ceded  his  rights  to  Appellant,  "  for  £G2  10, 
"  the  balance  due  for  the  building  of  the  niodel   school-house 
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"  at  Barnston  corner."  The  Défendants  pleaded  thepfeneri  !  issue, 
also  a  plea  «etting  up,  in  etfcet,  that  the  then  comniissioners 
had  raised,  by  assessement,  £150  for  building  the  sehool-house, 
and  had  received  a  like  suni  froni  the  connnon  school 
fund,  niaking  in  ail  £300,  which  had  been  expended  upon 
the  school  house;  that  the  comniisiioners  were,  by  law,  pro- 
cluded  from  levying  or  expending  any  further  suni  for  tluit 
pnrpose,  and  that  the  obligation  for  the  £02  10  wa.s,  thereforo 
null  and  inoperative  to  bind  Défendants.  The  9  Vict.,  cap.  27, 
8ect.  21,  détails  the  duties  of  the  school  conni  issioners,  as  to 
building  and  repairing  school-houses,  and  contM,ins  this  provi- 
sion :  "  Provided  that  no  rate  shall  be  levied  for  the  building 
"  of  a  superior  or  rnodel  school  to  exceed  the  some  of  one  hun- 
"  dred  and  tifty  pounds.  "  On  the  19  Septeniber,  1859,  the 
court,  (Short,  >jV  'ice),  rendered  judgment  :  "  Considering 
"  that  the  obl'j'  was  for  the  paynient  of  a  model  school 

"  houso,  and  v/r  ;ess  of  £150,  for  which  suni  only  the 

"  municipality  could  kgally  be  as.sessed  and  condeinned  to 
"  pa}^  and  that  ; ')  •  sanie  was  and  is  inoperative  to  bind  Defen- 
"  dants,  the  couît  d*-,.     nu  i   uàu  the  exception  etc.  " 

MoXDELET,  J.,  held  tiiiit  die  expenditure  over  the  suiu 
liniited  by  the  statute  was  illégal,  the  admission  of  the  debt 
was  also  illégal,  and  that  the  judgment  must  be  sustained. 

Aylwix,  J.,  said  that  there  was  a  fatal  defect  in  the  forin 
of  the  action.  It  purported  to  proceed  upon  a  bond  signed  l»y 
four  parties  vvith  four  seals.  Such  an  instrument  could  not 
bind  the  corporation.  It  goes  on  to  hypothecate  the  school- 
house  lot,  this  could  not  be,  it  was  an  aliénation  which  thèse 
parties  could  not  make.  The  statute  as  conatrued  by  Appellant 
was  of  no  avail.  The  comniissioners  would  bave  a  discrétion 
to  build  an  ivory  palace  and  make  the  public  pay  for  it.  Ho 
approved  the  judgment  oî.  the  court  Ijelow. 

Meredith,  j.,  referred  to  a  passage  ui  the  Appellant's  fac- 
tum  which  is  as  foUows  :  "  The  principle  recognized  by  this 
"  judgment  is,  that  the  obligations  of  municipal  corporatioiiB, 
"  under  contract,  in  matters  under  their  control,  are  mea- 
"  sured  by  their  powers."  This  is  a  bold  proposition.  In 
his  opinion,  this  principle  was  not  only  that  i-ecognized 
by  the  judgment  appealed  from,  but  the  basis  upon 
which  it  rests  was  incontrovertible.  A  corporation  can  no  more 
enter  into  a  contract  beyond  its  powers  than  if  it  had  no 
existence,  indeed  with  respect  to  such  contracts,  the  corpora- 
tion may  be  said  to  hâve  no  existence.  The  real  question  was 
as  to  whether  Respondents  had  power  to  make  the  contract. 
The  gênerai  rule  is  thai  :  "  a  corporation  lias  no  other  powers 
"  than  such  as  are  specifically  granted,  or  such  as  are  necessary 
"  for  the  purpose  of  carrying  into  effect  tlie  powers  expressly 
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'  n;mute(l."  (1)  The  powers  of  the  school  coirunîsaîoners  are 
(IcHnod  hy  statute,  and  tliero  is  an  express  provision,  that 
"  iioo  rate  «hall  be  leviecl  for  the  building  of  a  superior  or 
"  iiiodel  school  to  exceed  the  siini  of  £150."  The  object  of 
the  it^gislature  vvas  to  prevent  school  conunissioners  froni 
suhjeetin|if  a  municipality  to  a  liability  for  a  greater  suni  than 
£150,  and  as,  accordin^r  to  law,  they  could  not  do  so  directly, 
by  the  levying  of  a  rate,  neither  ought  they  to  be  perrnittetl 
to  do  so  indirectly  by  the  contracting  of  a  debt.  If  tlie  preten- 
sions  of  Appellant  were  wcU  founded,  the  manifest  intention 
of  the  législature,  could  easily  be  defeated.  The  comniissioners 
could  contract  any  dtîbt  they  liked  for  the  building  of  a 
school,  the  creditors  vvould  recover,  judginent  could  be  enforce(l, 
in  the  ordinary  course  of  law,  or  by  an  assesrnent  to  be  levied 
uiider  lOth  sec.  of  the  19  Vict.,cap.  13.  It  has  been  urged  that 
the  coinmissioners  may  hâve  extraordinary  fmids  to  nieet  an 
excess  of  expenditure,  but  there  is  no  proof  of  this  being  the 
case.  So  it  was  urged,  that  according  to  the  principle  main- 
tained  by  the  court  below,  a  teacher  could  not  enftjrce  hia 
contract  for  wages,  nor  a  nian  who  contracted  to  furnish  wood, 
unlesa  spécial  povver  were  contained  in  the  law,  for  levying 
for  such  purpoae,  and  then  only  for  the  amount  apecified  in  the' 
law.  The  power  to  engage  school  inasters  and  school  mistreases 
is  one  of  the  powers  expressly  given  to  the  coninnssioners  by 
the  statute,  and  the  power  to  purcha.se  tirewood  is  a  power 
necessary  for  the  purpose  of  carrying  into  effect  the  power 
expressly  granted.  The  law  does  not  put  any  lirait  upon  the 
exercise  of  thèse  powers  ;  and,  thereft)re,  a  contract  entered 
into  in  good  faith  by  the  conimissioners  for  either  of  the 
purposesjust  inentioned  would  be  valid.and  could  be  enforced 
by  action,  but  the  law  has  virtually  put  a  limiton  the  amount 
to  1)3  levied  froni  the  public  for  the  purpose  of  building  school- 
liouses  ;  and  a  contract  the  direct  tendency  of  which  appeais 
to  be  to  defeat  the  avowed  intention  of  the  législature,  (mght 
not  to  be  enforced  in  a  court  of 
(11  D.  T.  Il  a,  p.  4G,  et  4  /.,  p.  8G8.) 

Sanborn  and  Brooks,  for  Appellant. 

RiTCHiE  and  Boclase,  for  Reapondents.    - 

(I)  Aiigcl  luul  Ames,  on  Corporations,  pp.  (jO,  19iJ,  200. 
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V0ITURIER.-FATRON  DE  VMSSEAU.-RESPONSABIUTE. 

Queen's  Bench,  Aj'peal  Side, 

Montréal,  Ist  Septoiiibor,   1862. 

Before    Sir    L.  H.   LaFoxtaine,  Hart.,   C'hief-Justice,    Avi.- 
wix,  J.,  DuvAL,  J.,  Meredith,  J.,  Mondelet,  J. 

(Jaherhy,  Appt^llant,  and  Toriiance  étal.,  Respoiulenis. 

Jugé  :  1"  Que  le  patron  d'un  vaisseau  est  responsable  des  domniiiv't's 
survenus  aux  effets  transportés  sur  le  pont. 

2"  Que,  f)0ur  le  reiîouvremeiit  de  la  ditférencci  entre  la  valeur  do  la 
marchandise  saine  et  le  prix  réalist'  après  l'avarie,  il  n'est  pas  nécos- 
saire  que  le  oonsisnutaire  donne  au  patron  avis  de  la  vente  publii|iit' 
«]ui  en  devait  être  faite;  le  patron  n'alléguant  pas  qu'il  avait  souirertje 
l'absence  de  tel  avis. 

The  action  wa.s  in.stituted  by  Appellant  against  Respon- 
(lents,  on  the  7th  Januaiy,  1850,  claiming  tVom  theiu  £87  17s. 
Ifl.,  with  interest  and  costs,  as  a  balance  alleged  to  be  due  to 
Appellant,  forfreight  and  port  or  canal  charges,  on  407()ltaj^s 
ot'  sait,  agreed  to  be  carried  by  Appellant  froni  Québec  to 
Montréal  for  Respondents  The  déclaration  alleged  that,  on 
the  14th  day  of  May,  1857,  Gibb  and  Ross,  of  Québec,  ship- 
ped  onboardof  the  barge  A^ew  Liverpool,he\ongin^  to  Appel- 
lant 4070  bags  of  sait  to  be  delivered,  at  Montréal,  to  Kes- 
pondents,  they  paying  freight  at  the  rate  of  5|  pence 
per  bag  therefor.  The  sait  to  be  delivered  in  good  order 
and  condition,  save  and  except  the  act  of  God,  the  Queen's 
enemies,  and  ail  and  every  the  accidents  of  the  sea  and 
navigation  of  whatsoever  kind.  Aspecial  agreement  tocarry  the 
sait  partly  on  deck,  in  conforuiity  with  a  custoui  to  that  ef- 
fect,  was  set  up,  and  an  allégation  that,  during  the  voyage, 
the  vessel  with  her  cargo  suffered  considérable  damage  froui 
the  périls  of  navigation,  against  which  the  master  enteved  liis 
protest;  that  4070  bags  were  delivereil  to  Respondents,  of 
which  300  were  damaged,  but  that  the  damage  was  caused  by 
accidents  specially  excepted  under  the  contract.  £10  was  paid 
on  account  of  the  freight  to  the  captain,  and  the  action  claiined 
the  balance.  The  Respondents  met  the  action  with  a  spé- 
cial plea,  a  défense  au  fonds  en  fait,  and  an  incidental  d»'- 
niande.  The  bill  of  lading  was  set  forth,  which  was  in  the 
usiial  terms,  and  Respondents  represented  that  Appellant  luid, 
in  breach  of  his  contract,  se  carelessly  and  negligently  con- 
ducted  himself  that  283  bags  of  sait,  of  the  value  of  £70  15s.  Od., 
were  wholly  lost,  and  (517  bags  were  so  niuch  dairiagcl 
by  water,  that  after  a  survey  and  examination  to  prevent  their 
becoming  a  total  loss,  the  same  were  so!d  at  auction  ami 
rcalized  only  £42  10s.  Od.,  the  same  if  in  a  .sound  condition 
bcing  then  worth  £154  5s,  Od.,  so  that  therc  was  a  loss  on 
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tliose  617  Itaj^s  of  £109  5s.  Od.,  mviiifr  to  tlie  iieglif^enci»  of  Ap- 
jiellîint.  Tluî  Rt'spondt'nts,  iiKjreover,  donied  that  there  wus  aiiy 
spécial  agreement  to  carry  the  sait  on  dock,  or  that  thore  was 
iiiiy  cust(jni  toHauctioii  siu;h  a  procfoding,  and  allewed  that  Ap- 
liuit  Imd  carried  part  of  the  satne  on  deck,  contraiy  to  lus 
(luty,  and  that  the  loss  was  owing  to  his  négligent  conduct 
and  violation  ol"  his  contract,  and  prayed  that  compensation 
should  be  declared  to  hâve  taken  place.  By  their  incidental 
ihitiande,  Respondents  set  up  the  damage  sustained  by  tiic 
losis  of  the  2N3  bags,  amounting  to  the  sum  of  £70  15s. 
0(1.,  and  the  loss  on  the  (517  damaged  bags,,  £109  5s.  Od., 
together  £180  Os.  Od.,  and  alleging  that  the  loss  was  caused 
by  the  négligence  of  Appellant  and  tlie  violation  of  his 
(luty,  asked  for  a  condemnation  against  him  for  tliat  sum. 
On  the  part  of  Appellant,  one  McDougall  was  examined, 
with  whom,  as  the  agent  of  Gibb  and  Ross,  the  spécial 
agreement  to  carry  pai-t  of  the  sait  on  deck  was  pretended  to 
hâve  been  made  by  Appellant,  but  lie  proved  an  agreement 
nierely  to  carry,  "  according  to  the  bill  of  lading,"  and  stated 
further  "  that,  frorn  his  expérience  of  the  last  sixteen  years, 
if  there  had  been  any  sait  on  deck,  it  should  hâve  been  men- 
fcioned  in  the  bill  of  lading."  Another  witness,  Fran^'ois  Carrière; 
was  examined  to  prove  that  it  was  customary  "  to  fill  the  hold 
of  barges,  and  then  put  the  rest  on  deck."  He  had  been  mastar 
of  the  New  Liverpool  :  "  She  could  only  carry  3450  bags  in 
the  hold,"  so  thit  on  the  voyage  in  question  there  must  hâve 
been  550  bags  on  deck,  at  least.  The  captain  McGregor  wass 
îxlso  examined,  who  stated  "  that  there  was  a  small  portion  of 
tlie  sait  on  deck,  but  it  was  hardly  damaged  at  ail,"  and  that 
the  vessel  leaked,  in  conséquence  of  the  bad  weather,  and  that 
there  were  from  8  to  3^  feet  of  water  in  lier  hold,  and  that 
the  whole  of  the  damage  to  the  cargo  on  that  voyage  was  from 
stress  of  weather,  and  was  alniost  confined  to  the  lower  tiers 
of  sait  in  the  hold.  In  contradiction  of  this  statement  however, 
the  captain,  in  his  protest,  declared  that  he  encountered  two 
violent  gales,  and  was  twice  cast  adrift  by  the  steamer  which 
was  towing  him,  and  that  the  barge  shipped  large  quantities 
of  water  over  ail,  the  bulwarks  being  under  water.  The  Res- 
pondents proved,  by  the  warehouse-keeper  who  received  it, 
the  short  delivery  of  the  sait,  and  the  damage  to  the  617  bags, 
and  the  necessity  to  sell  it  to  avoid  a  total  loss.  Millar,  a  clerk 
of  Respondents,  proved  that  the  sait  first  delivered  out  of  the 
barge  was  damaged,  and  that  the  sait  subsequently  landed  was 
not  damaged,  except  a  small  quantity  in  the  lower  tier  of  the 
cargo,  ancl  that  not  m<n-e  than  is  usual.  McLennan  had  been 
for  11  years  engaged  in  the  sait  trade.  He  proved  that  sait 
carried  on  deck  between  Montréal  and  Québec,  was  more 
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exposed  to  danger  froin  min  or  vvuter  from  the  river  tliau 
when  under  deck,  and  tliat  the  l)ai'ges  vvere  generally  hoavily 
laden.  The  foUovving  is  tlio  judgnient  of  the  Superior  Court: 

"  The  court,  conaidoring  that  Plaintifi  liath  not  establisheil 
the  avennents  of  his  déclaration,  to  wit,  among  others,  the 
custom  of  trade,  and  the  consent  by  IMaintiHi'alleged  to  havc 
been  given  by  Défendants  to  the  carriage  of  the  sait  on  the 
deck  of  his  schooner,  New  /Anevjiool,  froni  Québec  to  Montréal  ; 
and  that  the  loss  incurred  upon  the  sait  shipped  by  hini  at 
Quedec,  on  board  of  the  schooner  for  delivery  to  Défendants 
was  caused  by  the  act  of  (iod,  and  the  périls  of  navigation  ; 
and  considering  that  it  is  established  that  the  damage  incurrtîd 
to  Défendants,  by  the  short  delivery  to  theni,  and  by  the  Iosh 
sufFered  by  them,  by  reason  of  said  sait,  aniounts  to  a  suni  of 
£137  6s.  5d,,  exceeding  the  suniof  £87  17s.  Od.,  the  balatice  of 
the  freight  and  charges  of  the  sait  so  shipped  by  Plaintiff,  and 
by  him  demanded,  to  wit,  exceeding  said  balance  by  the  suni 
of  .£49  9s.  5d.  and  which  total  amountof  damage,  soexceedinir 
said  balance,  Défendants  hâve,  by  their  plea,  set  ofi  and  coni- 
pensated,  and  claimed  to  set  ofF  and  compensate,  against 
Plaintift's  demand,  and  considering  that  Défendants  and  inci- 
dental  Plaintifll's  hâve,  by  their  incidental  demand,  deniandod 
to  be  paidby  Plaintiffand  incidental  Défendant  the  said  suni 
of  £49  9s.  5d.,  and  hâve  established  their  right  thereto,  the  court 
doth  dismiss  PlaintifF's  action, and  doth  maintain  tl\e  incidental 
demand,  and  doth  condemn  PlaintifFand  incidental  Défendant 
co  paj'  and  satisfy  to  Défendants  and  incidental  PJaintiffs,  the 
sum  of  £49  9s.  5d.  with  interest,  etc. 

DuNLOF,  for  Appellant  :  The  Appellant  relies  on  the 
following  reasons  why  the  jucigment  appealed  froni  should 
be  l'eversed  :  First,  Tliere  was  a  spécial  permission  given  to 
and  agreement  made  with  the  owner  of  the  barge  during  that 
voyage,  that  a  portion  of  her  cargo  of  sait  might  be  taken  on 
deck  ;  Second,  It  is  proved  that  it  is  also  the  custom  of  the 
trade,  for  barges  such  as  the  Neiv-Liverpool,  to  take  portions  of 
cargo  on  deck,  between  Québec  and  Montréal  ;  Third,  There 
is  sufficient  évidence  to  show  that  ail  the  damages  sustained 
by  the  cargo,  during  the  voyage,  were  caused  by  the  dangers 
of  navigation,  which  were  cspecially  excepted  in  the  bill  of 
lading  ;  Fourth,  There  is  no  évidence  at  ail  that  any  daniago 
was  sustained  by  that  portion  of  cargo  which  was  carried  on 
,deck  ;  Fifth,  There  is  no  évidence  to  show  that  any  quantity 
of  the  cargo  was  actually  carried  on  deck  ;  Sixth,  The 
liability  of  a  carrier  to  deliver  the  goods  intrusted  to  hiui  in 
good  order,  or  to  account  for  the  damage,  in  such  a  way  as  to 
exonerate  him  from  his  liability,  ceases  on  the  delivery  to  tlie 
consignée  ;  and,  in  this  case,  Respondents  accepted  the  cargo 
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withmifc  a  Word  of  ()l)j(>cti()n,  withoiit  siirvey,  or  proteat,  and 
it  is  iiot  provo»!  tlmt  the  sale  wliich  is  all«;j;od  to  hâve  taken 
place,  a  vvook  or  ton  days  after  tlie  delivery  ot"  the  cargo,  weh 
with  the  knowledge  of  Appellant  or  for  hia  aceount  ahd  risk. 

Moiiius,  for  Respondents  :  The;  Rcspondenta  contend  that 
tilt'  judgnient  of  ti»c  Superior  Court  ought  to  he  upheld  for 
the  foUovvin^  roaHona  :  Ist.  Beeavise  there  ia  no  évidence  to 
show  that  the  damage  snstained  was  occasioned  by  any 
CîUiKo  oovered  by  the  excej  iona  contained  in  the  bill  of 
lading.  Tiie  onan  2n'oh(iiidi,  was  upon  the  carrier  to  eatablish 
tliis,  (l)  and,  having  failed  to  do  so,  he  must  be  hekl  for  the 
(lainage  ;  2nd.  Bocauae  a  portion  of  the  cargo  was  carried  on 
(|(>('k,  contrary  to  the  tenus  of  the  bill  of  lading,  which 
iiiiported  that  the  g(jods  wei'e  to  be  carried  under  deck,  and 
sMit  onght  so  to  be  carried.  (2)  Moreover,  tiie  deck  portion 
of  the  cargo,  having,  according  to  tiie  protest  of  the  captain, 
hi!(*n  exposed,  to  waves  washing  over  the  vessel  the  presump- 
tion  is  that  the  damage  aroso  from  the  exposure  of  the  deck 
load,  a  presuHiption  which  is  corroborated  by  the  testimony 
of  Millar,  as  to  the  condition  of  the  cargo  when  being 
(lelivored  ;  3rd.  Because  no  spécial  agreement,  apart  from  ti»e 
bill  of  lading,  to  carry  on  deck  has  been  proved,  but  the 
reverse,  and,  even  if  there  were,  paroi  évidence  to  explain  the 
bill  of  lading  as  a  contract  is  inadmissible  ;  (3)  4th.  Because 
no  custom  to  carry  on  deck  has  been  proved  ;  5th.  Because 
the  loss  arose  from  carelessness  and  négligence  on  the  part  of 
Appellant  and  his  servant,  the  captain,  whose  conduct  during 
the  delivery  of  the  sait  is  suggestive  of  the  probable  cause  of 
the  damage  ;  6th.  Because  the  accounts  given  by  the  captain 
of  the  cause  of  the  damage  are  irréconciliable  and  cdntradic- 
tory.  According  to  the  protest,  the  damage  arose  from  waves 
washing  over  the  barge,  but,  according  to  his  testimony,  it 
was  from  leakage,  so  much  so,  that  there  were,  he  prétends, 
3  to  3|  feet  of  water  in  the  hold,  while,  strange  to  say,  only 
the  lower  tiers  of  a  cargo  so  aolnble  as  sait  were,  as  he  asserts, 
danmged. 

Aylwin,  Justice,  dissenting  :  It  is  established  that  the 
barge  met  with  vejy  bad  weather  during  that  voyage  up- 
wards  from  Québec,  that  the  vessel  leaked  in  consecjuence  of 
the  bad  weather,  and  that  there  were  3  to  S^  feet  of  water, 
in  lier  hold  ;  that  the  whole  of  the  damage  to  the  cargo  was 
from  stress  of  weather,  and  was  almost  confined  to  the  lower 
tiers  of  sait  in  the  hold.  Upon  the  arrivai  of  the  barge,  the 

(1)  Flanders,  on  SfUj^piiiy,  2fi2,  291. 

(2)  Ab))ott,  526  ;  Valiu,  Com.  ord.  mai:,  620,  621  ;  Flanders,  209,  210, 

(3)  Flanders,  4M. 
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usuîil  prot'iiution  whh  tiikcii  tu  i-iitcr  iind  extond  lier  protest 
befort'  Isjuiesoii  an»!  eollca^ue,  notariés.  It  bas  been  uri,'('(l 
that  tbc  (biiiia^'e  wbicb  was  occaHiunoil  to  tUv  sait,  arosi'  in 
e()iist'(|Ut'iu*e  of  tbere  In'ing  a  tleck  load  used  in  its  convt'v- 
ance  :  and  tbat,  tlierefore,  tbcrc  was  carolessiu>a.s  and  iu'i,'li- 
ffence  on  tbe  part  ot'tbe  shippur.  It  is  in  évidence  tbat  PlaititiH' 
stated  at  tbe  tinie  tbat  lie  could  not  take  tbe  wliole  of  tlu' 
sait  in  tbe  bold  of  tbe  bar^e,  and  tbat  McDougall,  tbe  party 
wlio  was  acting  on  tbe  part  of  Respondents,  answered  :  "  Vou 
can  take  a  fine  lot,  so  tbat  you  clear  tbe  sbip,  you  can  putit 
wbere  you  likc."  It  is  not  custoniary,  in  taking  cargoes  lu-t- 
ween  Québec  and  Montréal,  to  speeify  in  tbe  bills  of  iadinrr 
tbe  portions  of  tbe  cargo  wbicb  may  be  under  deck  or  altovf 
dock,  "Tbe  l>arge  Neiv  Livci'pool  could  not  carry  a  full  cfir^'n 
of  sait  in  tbe  bold,  under  deck.  Tbere  is  not  one  in  twentv  ut" 
barges  on  tbe  river  tbat  can  carry  a  full  cargo  in  the  bold, 
and,  to  put  tbeiii  in  proper  trini,  tliey  niust  bave  a  portion  of 
tbe  cargo  on  deck."  It  is  proved  tbat  in  Torrance  and  Co's 
einploy,  tliey  would  not  allow  a  cargo  to  be  carried  withoiit 
putting  a  portitm  on  deck.  In  niy  opinion,  tbere  is  notbing  t(» 
sbew  tbat  tbere  was  anytbing  improper  in  re-sorting  to  ii 
deck  load,  and  tbat,  tberefore,  tbe  defence  set  up  on  tbe  part 
of  Respondents,  is  not  mad'^  out.  It  is  .said  tbat  tbe  inaster 
was  intoxicated  at  tbe  timt  of  the  landing  of  tbe  cargo,  and 
tbat  it  was  improperly  bandled;  but  tbere  is  notbing  to  sbew 
tbat  any  spécifie  given  Huniber  of  tbe  bags  was  lost  or  injured 
by  niisconduct.  It  is  proved  tbat  tbere  was  no  objection  mado 
to  tbe  inaster  by  Défendants  as  to  the  carrying  of  tbe  sait  on 
dock.  Tbere  was  no  survey  beld  by  themasto  improper  .stow- 
age  or  otherwise,  nor  was  tbe  inaster  ever  notided  or  protested 
by  Défendants,  for  baving  carried  or  stowed  any  cargo  in  an 
improper  inanner.  No  protest  or  objection  was  ever  set  up  by 
Respondents,  upon  any  ground  whatever  ;  no  survey  whatever 
was  ever  given  of  tbe  cargo,  after  its  delivery,  and  it  is 
proved  tbat  Respondents  proceeded  to  sell  the  cargo  a  week 
or  ten  days  after  its  delivery,  without  the  knowledge  of  Ap- 
pellant  or  of  the  master,  or  without  any  statement  that  tliey 
undertook  to  sell  for  bis  account  and  at  bis  risk  ;  though  tlio 
account  sales  was  rendered  by  Shipway,  the  auctioueer,  to 
Respondents,  tbere  is  notbing  done  on  the  part  of  Re.spon- 
dents,  to  bave  any  statement  of  this  transaction  brought  to  tlu; 
knowledge  of  Appellant,  until  the  évidence  is  brought  up  at 
the  trial.  It  is  aclmitted  that  ten  pounds  were  actually  paid 
by  Respondents,  in  part  payment  of  the  freight,  which  were 
received  by  Appellant,  and  it  is  only  after  more  than  a  year, 
that  any  objection  whatever  is  atteinpted  to  be  set  up  by  Res- 
pondents. "  The  liability  of  a  carrier,  to  dcliver  the  goods  in- 
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tnistt'tl  t<)  liim  in  gnt»\  ordvr,  ov  to  ncoouiit  f(ir  tlic  (laimi^'c  in 
siicli  11  way  Jis  to  (^xonorutii  hiin  from  liis  lialtility,  c*  jihch  on 
tlic  (Iclivciy  to  tho  conHi^nco  ;  "  and,  in  this  cixsv,  Kospondcnts 
iic('t'|)t('<l  tlio  car^o  witlïont  a  wonl  of  oVjoction,  witliout  Hiir- 
vfV  or  protest,  ami  it  is  not  proved  that  tlie  sale,  wliicli  is 
.ilk'ircd  to  Iiave  taken  place  a  week  or  ten  dav'H  after  tlie  de- 
livery  of  the  car^o,  waw  with  the  knowledfjo  of  Appellant,  or 
for  lus  account  aiid  risk,  aa  correctly  stated  in  Appellants 
ffictuiii.  It  seenia  to  me,  that,  umler  tlie  law  of  shippin^  : 
•  Tout»!  a^'tion  en  réparation  du  donnnage  soufl'ert  pai-  la  niar- 
clmndise  est  non  reccvaVde  si  cette  mareluindise  a  .'-té  re<;ue 
sans  protestation  ;  "  as  stated  by  Bouln-  î'aty.  (  1)  "  Si  celui  à 
i|ui  les  marchandises  ont  été  adres.^L'es,  les  a  reçues  sans  se 
plaindre  de  l'état  dans  lecpiel  elles  étaient,  on  ne  peut  plus 
alléguer  qu'elles  sont  endounnafçées."  (2)  "  11  ne  serait  ])as 
jiistt!  d'obliger  le  captainc  à  prouver,  après  un  an,  qu'il  a 
ivelleinent  et  de  fait  délivré  les  marchandises.  11  serait  d'une 
tiop  dangereuse  conséquence  pour  la  navigation  et  le  com- 
merce maritiuïe,  que  des  actions  de  cette  nature  eussent  la  du- 
rée ordinaire."  (3).  I  cannot  understand  how  a  di  fcnce  like 
tliat  which  vvas  set  up  by  Respondents  can  be  held  to  bt^  va- 
li<l,  uniess  there  be  proof  of  protest  and  .survey,  after  the 
lapse  of  a  yeai",  and  part  paj'ment  of  the  freight,  and  1  ani, 
therefore,  of  opinion,  that  the  judgment  of  the  coui't  be- 
low  should  be  reversed,  and  that  Appellant  should  recover 
the  aniount  of  freight,  by  the  nnmber  of  bags  of  sait  actually 
ilelivered,  as  proved  in  évidence,  less  £10already  paid  by  Res- 
pondents. 

MoNDELET,  Justice  :  I  don't  see  any  difficulty  whatever  in 
tliis  cause.  The  Appellant  had  undertaken,  and,  by  law,  was 
hound,  to  deliver  the  sait  at  Montréal,  "  in  good  order  and 
"  condition,"  as  he  allèges  himself  in  his  déclaration,  "  save 
"  and  except  the  act  of  God,  the  Queen's  enemies,  and  ail  and 
"  every  the  accidents  of  the  sea  and  navigation  of  whatsoever 
*'  kind."  Now,  there  is  no  proof  of  a  spécial  agreement  to  carry 
the  sait  on  deck,  nor  of  any  cuslom  so  to  do,  which  custoiti, 
even  if  it  existed,  could  not  exonerate  Appellant  from  his 
obligation  to  deliver  the  sait  in  good  order  and  condition.  The 
Appellant  has  not  shewn  himself  to  hâve  come  within  the  ex- 
ceptions enumerated  in  the  bill  of  lading,  and  he  stands  before 
the  court  contradicting  his  two  opposite  positions,  l'*  leakage, 
as  alleged,  2"  washing  overthe  barge.  It  is,  nioreover,  plain, 
from  the  évidence,  that  the  damage  an<l  loss  are  owing  to  the 

(1)  Vol.  4,  pp.  60r>et  fiOfi. 

(2)  Boulay  Paty,  vol.  2,  p.  320. 

(3)  Routay  Pat-,,  vol.  2,  p.  «(»2. 
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négligence  and  carelessness  of  Appellant  and  his  captain.  Tt 
foUows,  therefore,  that  Appellant's  action  lias  been  riglitly 
dismissed,  and  that  the  adjudication  in  favor  of  Respondctits 
(as  incidental  Plaintiff's)  of  the  siun  of  £48  9s.,  with  iiiteiest 
from  the  15th  February,  1859  (date  of  the  liling  of  the  inci- 
dental demand)  is  eoiTect.  The  judgment  of  the  court  below 
should  be  confirnied. 

Merediïh,  Justice  :  In  this  case,  I  désire  to  observe  that 
we  do  not  impugn  or  even  question  the  doctrines  laid  down 
in  Massue  vs.  Sivinhurn.  On  the  contrary,  if  the  facts  in  évi- 
dence before  us  were  the  sanie  as  those  in  Massue  vs.  Strin- 
burn,  I  would  be  guided  by  that  case.  When  a  consignée  has 
reason  to  complain  on  account  of  the  short  deiivery  of  his 
goods,  ho  ought  at  once  to  protest,  in  order  tlmt  the  disputed 
tacts  may  be  investigated,  whilst  the  truth  eau  best  Vie  ascer- 
tained,  and  so  as  to  give  to  the  nmater  and  ship  owner  an  op- 
portunity  of  reserving  any  recourse  to  which  they  nuiy  by 
entitled.  In  like  manner,  when  goods  are  delivered  in  a  dum- 
aged  state,  if,  by  nieans  of  a  survey,  information  can  be  ob- 
tfiined  as  to  the  cause  of  the  damage,  a  survey  should  be  luid 
without  any  delay,  and  after  due  notice  to  the  parties  into- 
rested.  Such  a  surve}'^  is  particularly  necessary  where  the  con- 
signée intends  to  keep  tlie  goods  himself,  because,  in  tlmt  case, 
even  if  the  survey  cannot  throw  light  upon  the  cause  of  the 
damage,  it  may  be  the  best  mode  of  ascertaining  the  extent  of 
such  damages.  In  the  présent  case,  there  vvas  not  and  could 
not  be  any  dispute  as  to  the  fact  tiiat  the  master  of  the  New 
Liverpool  had  failed  to  deliver  a  considérable  quantity  of  the 
sait  which  had  been  shipped  on  board  his  barge  for  the  Res- 
pondents.  The  Plaintiff  in  his  protest  and  in  his  déclaration, 
in  effect,  admits  the  short  deiivery  of  a  paît  of  the  sait  ;  the 
real  difficulty  between  the  parties  being,  not  as  to  whether 
tiiere  was  or  was  not  a  short  deiivery  of  part  of  the  cargo,  but 
as  to  the  cause  of  the  short  deiivery,  the  existence  of  which 
h^s  not  only  been  clearly  proved,  but  was  admitted  by  lioth 
parties.  The  PlaintifF  in  the  court  below  coutended  that  the 
damage  of  which  Défendants  complained  was  caused  by  tlie 
dangers  of  navigation,  which  Défendants  denied  ;  and,  upiin 
this  matter,  in  relation  to  which  they  thus  differed,  a  smvey 
could  not  hâve  thrown  any  light  which  could  not  be  obtaineil 
quite  as  well  by  other  means  ;  and,  in  the  présent  case,  as  tho 
consignées  did  not  intend  to  keep,  and  were  not  bound  to 
keep  the  damaged  sait,  the  best  mode  of  ascertaining  the  ex- 
tent of  the  damage  was  by  a  public  sale.  Even  if  a  sur^'ey 
had  been  held,  any  opinions  expressed  by  the  surveyors  as  to 
the  diminution  of  the  value  of  the  damaged  sait,  could  mit 
outweigh  the  proof  of  the  actual  loss  establi.shed  by  the  rosult 
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(\  tlie  public  sale.  I  thiiik,  tluToforo,  that  tlie  consi^nioos,  Hes- 
nciidoiits,  cannot  bt;  lield  to  hâve  lost  their  claiiii  inerely  in 
conséquence  of  the  failur.>  ou  their  part  to  protest,  or  in  cou- 
siMjuence  ot'  the  want  of  a  survey.  Vievving  the  claini  of  tlie 
t'oiisii^uess,  Défendants,  independently  of  the  objections  to 
wliicli  I  hâve  a<]verted,  the  burthen  of  proof  was  upon  Plaintiff 
to  show  that  the  dauia^re  of  which  l^efendantsconiplainetl  was 
caused  by  the  dangers  of  navij^ation,  and  I  think  not  only 
tliat  Plaintiff  lias  failed  to  satisfy  the  obligation  thus  resting 
upou  hiui,  but  that,  as  to  this  point,  the  prépondérance  of  évi- 
dence is  clearly  in  favor  of  Défendants,  and  T,  therefore,  aui 
(lisposed  to  inaintain  the  judo'inent  of  the  court  l)elo\v.  It.has 
howover  been  said  that  we  would  be  guilty  of  incousistoncy, 
if  we  (lismissed  the  deuumd  of  Plaintiff,  and  did  not,  at  the 
saille  tinie,  disniiss  tlie  incidental  deniand  of  ])efendant.  That 
would  be  true  if  we  disiuissed  the  princijml  deniand  of  Plain- 
tif!' for  Wiiut  of  dil'"  'fice  ;  but  we  disniiss  that  demand,  not  fur 
waut  of  diligence,  ..ut  because  the  ])reponderance  of  proof  is 
in  favor  of  Défendants,  and  the  évidence  is  exactly  the  sarne 
on  both  issues.  The  Défendants  iiave,  heyond  any  doubt,  suf- 
ft'red  damage  to  the  cxtent  of  £1.'}7.G..5,  that  being  the  diffe- 
ivnce  between  the  cost  priée  of  the  sait  short  delivered  and 
(liunaged,  iind  the  proceeds  of  tlie  sale  of  the  same  at  public 
auc'tion.  On  the  issue  upon  the  principal  denuvnd,  we  hâve 
yi\  en  Défendants  crédit  for  £87  17s,  part  of  the  above  sum  of 
tJ87.().5,  and  there  appears  to  nie  to  be  exactly  the  same  rea- 
son  forallowing  that  part  of  Delendant's  claini  urged  by  the 
incidental  deniand  that  there  is  for  allowing,  upon  Défen- 
dants exception,  the  other  part  of  the  same  claini.  Indeed  it 
seeius  to  me  that  we  should  expose  ourselves  to  tlte  charge  of 
inconsistency  if  we  were  to  allow  a  part  and  reject  the  re- 
tnaiiider  of  a  claim,  the  whole  of  which  rests  upon  exactly  the 
sîune  footing,  both  as  to  the  ph^adings  and  the  évidence  ad- 
«Inocd.  At  the  same  time  that  I  concur  in  confinningthe  judg- 
iiicnt  of  the  court  below,  T  think  it  right  to  observe  that,  as 
I  view  this  case.  Défendants  would  hâve  acte»!  more  prudently 
iuui  they  given  Plaintiff"  spécial  notice  of  the  sale  of  the 
sait,  but  as  Plaintiff  has  notalleged  or  proved  that  he  has  suf- 
tVi'cd,  or  is  exposed  to  suffer  any  damage  from  the  want  of 
siu'li  notice,  I  do  not  think  we  ought  to  niake  it  a  ground  for 
disturbing  the  judgnient  of  the  Superior  Court. 

.ludgment  confirmed.  (4  ./.,  p.  871  :  (5  J.,  p.  818,  et  18,  />.  T. 
li(L  1x4,01.) 

DcNLoiMind  Bhown,  for  Appellant. 

Toitli.WOE  and  Moiuus.  for  Respondents. 
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INSOLVABILITE-FRAUDE. 

Queen's  Bench,  Appeal  Side,  Québec,  Ifith  December,  IHhù. 

Before  Sir  L.  H.  LaFontaine,  Bart.,  Chief-Justice,  Aylwin, 
DuvAL,  Meredith  and  Mondelet,  Justices. 

WiTHALL  (Plaiiitiff  in  the  court  below),  Appellant,  and  Young 
et  al.  (Défendants  in  the  court  he\ow),and  MiCHON  et  al. 
(Intervening  parties  in  tlie  court  below),  Respondents. 

Jugé  :  1°  Qu'un  dt''biteui'  insolvable  ne  peut  ni  céder  ou  transporter 
son  fonds  de  commerce  à  deux  de  ses  créanciers,  en  fidéiconimis,  pour 
l'avantage  de  tous  tels  créanciers,  et  en  paiement  final  de  leur  créanoe, 
sans  leur  consentement. 

2"  Que,  lorsque  un  tel  transport  est  fait  sans  le  consentement  de  tous 
les  créanciers,  et  que  les  cessioimaires,  ayant  obtenu  du  débiteur,  le 
cédant,  la  clef  du  magasin,  mettent  tel  magasin  sous  clef,  et  annoncent 
les  marcliandises  en  vente  par  encan,  pour  l'avantage  des  créanciers 
généralement,  aucun  des  créanciers  qui  n'aura  pas  (Consenti  au  transport 
pourra,  nonobstant  icelui,  saisir  les  eft'ets  comme  étant  encore  en  la 
possession  du  débiteur  cédant,  en  autant  qu'il  n'y  a  pas  eu  de  cession 
légale,  ou  livraison  suffisante,  pour  transporter  la  propriété  ou  la  posses- 
sion aux  cessionnaires.  (1) 

This  was  an  appeal  from  a  judgnient  of  the  Superior  Court 
inaintaining  the  intei'vention  filed  by  Respondents  to  a  writ 
oî saiisie-arréf  simple  sued  out  by  Appellant,  in  virtuc  of  whicl) 
certain  f^oods  were  seized  as  of  and  belongin^  to  Défendant, 
undei'  the  followin^  circumstances  :  Young,  Défendant,  having 
beconie  insolvent,  by  iiotai'ial  deed  of  transfer,  assigned  and 
made  over  the  whole  of  liis  stock  in  trade,  assets  and  ail  and 
every  other  property  of  which  he  vvas  possessed,  to  Respon- 
dents, Michon  and  Mulholland,  two  of  his  creditors,  in  trust 
for  the  benefit  of  the  whole,  in  order  to  bring  the  same  to  sale, 
and  dispose  of  theni,  and  distribute  the  proceeds  among  ail  tlie 
creditors  proportionally  ;  the  deed  contained  a  further  provi- 
sion to  the  eflfect  that  ail  the  creditt)rs  should  hâve  the  right 
to  become  parties  thereto,  by  ratifying  the  same  within  ninety 
daJ^s  from  the  date  thereof,  which  ratification  should  be  a  full 
discharge  in  favor  of  Défendant.  The  Défendant  then  gave 
the  key  of  the  shop  to  Respondents,  who.  thereupon,  locked  it 
up,  excluded  Défendant  from  ail  access  to  it,  and  made  au 
inventory  of  the  stock  it  contained.  The  Appellant,  one  of 
Defendant's  creditors,  refused  to  ratify  the  deed,  and,  sometiuic 
afterwards,  Respondents,  pursuant  to  advertisement  in  tlic 
public  papers,  proceeded  to  sell,  at  auction,  the  stock  so  assigned 
over  to  them  by  Défendant,  when  Appellant  sued  out  a  writ 
of  Kaisie-arret  simple  before  judgment,  on  an  affidavit  tliat 
Défendant  "  had  secreted   his  estate,  debts  and  effects,  witli 

(1)  V.  art.  1981  C.  C.  et  7«3  C.  P.  C. 
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intent  to  flefrand,  &c.,  "  in  virtue  pf  which  tho  wliole  of  tlie 
stock  was  seized  as  of  and  belonging  to  Défendant,  and  in  hi.s 
hands  and  possession.  Upon  this  Respondents  intervened,  clai- 
iniiig  the  goods  seized  as  theirs,  in  virtue  of  thc  deed  of  assign- 
iiient  and  transfer  above  nientioned.  ïhe  Appellant  pleaded 
that  the  deed  liad  been  entered  into  collusively  l)y  Respondents 
and  Défendant,  witli  a  vievv  to  defraud  Appellant,  and  (tther 
creditois  of  Défendant,  and  that  no  delivery  in  law,  by  dépla- 
cement, had  ever  been  made  V)y  Défendant  to  Respondents, 
iind  that,  conseqnently,  they  were  not  proprietors  nor  in  posses- 
sion of  the  goods  seized  at  the  tinie  of  the  seizure  thereof  ;  and 
that  Défendant,  being  insolvent,  could  not  assign  over  bis 
stock  to  any  of  his  creditors  without  the  consent  of  the  whole, 
and  that  the  deed  of  assignment  was  therefore  null  and  void. 
The  court  below  inaintained  the  intervention,  declaring  that 
tiiere  was  no  fraud,  and  that,  at  the  tinie  of  the  suing  ont  of  tho 
misie-((rret  fiimple  and  seizure  niade  in  virtue  thereof,  Res- 
pondents were  in  possession  of  the  goods  seized,  that  they  hacl 
therefore  been  wrongfully  seized  as  in  the  possession  of  Défen- 
dant, and  that  the  seizure  was  therefore  null,  and  that  the 
goods  must  be  delivered  up  to  Respondents.  It  was  fron»  this 
jndgment  that  the  appeal  was  instituted. 

Pextland,  John  C.,  for  Appellant,  now  argued  that  tht! 
(leeil  upon  which  the  intervention  was  founded  did  not  convey 
to  Respondents  any  property  in  the  goods  so  transferred  to 
theni  by  Défendant  ;  that  it  was  simpjy  a  deed  of  transfei- 
to  Respondents,  in  trust,  for  the  beneftt  of  ail  the  creditors  ; 
that  it  was  furtiier  null  beeause  it  had  not  been  consentcd 
to  by  ail  the  creditors  ;  that  Défendant  being  insolvent,  no 
jiossession  of  his  goods  could  pass  to  the  détriment  of  any  of 
his  creditors  ;  that  there  was  no  public  déplacement,  and  that 
a  niere  symbolical  delivery  sueh  as  had  been  made  by  Défen- 
dant, even  excluding  tlie  circumstances  of  insolvency  and 
fraud,  could  not  pass  property  unless  supported  bj',  and  in 
exécution  of  a  prior  valid  sale  or  conveyance  ;  that,  since  the 
rcpeal  of  the  bankrupt  laws,  no  power  existed  to  enable  a 
(k'btor  to  create  a  trust  sueh  as  that  contemplated  by  the 
deed  in  (piestion  ;  and  that  it  was  not  compétent  for  Respon- 
dents to  contradict  by  i)arol  testimony  the  return  of  the 
shcriff  shewing  that  the  goods  were  seized  in  the  possesson  of 
Défendant,  which  return  was  conclusive  proof  of  the  fact. 

Langlois,  for  Respondents,  contended  that  there  was  no 
proof  of  fraud,  the  deed  having  been  presented  to  Appellant 
t'or  the  i)urpose  of  obtaining  his  consent  thereto,  previously 
to  its  final  exécution  ;  that  the  seizure  was  null  inasmucli  as 
tho  goods  were,  at  the  time  it  "as  effected,  in  the  ])Ossession 
of  Respondents,  and  as  a  proof  of  which,  Appellant  was  com- 
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pelled  to  wait  till  the  day  ot'  sale,  liefore  he  could  olitîiiii 
access  to  the  goodH  to  effect  the  seizure,  as  Respondeiits  were 
in  possession  of  the  key  of  the  shop  whei-e  the  goods  were  ; 
that  Défendant  being^  insolvent  had  a  perfeet  rijrht  to  asHif^ii 
over  his  stock  to  Respondents  t'or  tlie  benetit  ot*  his  creditois 
^enerally,  as  it  was  foi-  tlieir  interest  that  lie  should  do  so  ; 
and  tlie  whole  of  the  creditors  should  not  be  prejiidiced 
because  Appellant  and  one  or  two  other  creditors  for  paltry 
aniounts,  refnsed  to  assent  to  an  arrangement  entered  into  foi- 
the  benetit  of  ail  parties. 

Meredith,  Justice,  diasentiente,  observed  that  Défendant 
appeared  to  hâve  acted  in  perfeet  ^ocxl  faith  ;  that  he  had 
niade  over  to  Respondents  ail  that  he  was  possessed  of,  for 
the  benefit  of  his  creditors  generally,  and  inore  than  this  lu; 
could  not  be  expected  to  do  ;  and,  nioreover,  that  such  a 
course  was,  inider  tiie  circunistances,  the  best  arrangement 
that  could  be  entered  into  in  the  interest  of  the  creditors,  as 
being  the  least  expensive  way  of  bringing  his  goods  to  sale 
and  distributing  the  proceeds  ])i'oportionall3'  aniong  theia  ; 
that,  if  the  contrary  course  were  pursued,  and  the  goods 
were  sold  by  sheriff's  sale,  the  conséquence  would  be  that  ail 
the  creditors  would  hâve  to  tile  oppositions  for  their  respec- 
tive clainis,  hy  wdiich  nieans,  in  ail  probability,  the  greater 
portion  of  the  proceeds  of  the  sale  would  be  expended  in  law 
expenses,  and  the  creditors  would  not  realize  near  as  niucli  as 
they  would  by  the  course  which  Défendant  had  adopted  ; 
that  the  seizure  eflected  by  Appellant  was  null  inasmuch  as  the 
goods  were  not  in  the  possession  of  Défendant  at  the  tinie  it 
w^as  etfected,  but,  on  the  contrar^'^,  were,  and  for  sonietinie 
previously,  had  been,  in  the  possession  and  under  the  absolute 
control  of  Respondents  ,  for  thèse  reasons,  the  judgnient  of 
the  court  below  ought  tobe  nmintained. 

Aylwin,  Justice  :  The  court  hère  is  bound  to  earry  out  the 
law  ;  if  it  is  a  hardship,  the  parties  aggrieved  can  apply 
elsewhere  to  hâve  tiie  hardship  renioved,  arguments  «6  incov- 
venimti  cannot  l'ule  courts,  but  I  am  far  from  admitting  in 
the  présent  case  that  any  such  hardship  exists,  and,  as  to  the 
expense  of  oppositions,  I  do  not  think  the  expense  would  be 
niuch  greater,  when  you  take  into  considération  the  charges 
af  a  notary,  of  an  auctioneer,  and  of  a  number  of  other  inter- 
mediate  agents  ;  t\mixv^\inniutahi'nconvenienti  is,  therefore, 
no  argument  at  ail.  I^^ven  admitting  the  transfer  made  liy 
Défendant  to  be  coiTcct  and  in  good  faith,  it  could  not 
transfer  the  property  so  long  as  there  was  no  asportation.  Tlie 
bankrupt  debtor  had  no  riglit  to  impose  such  conditions  upon 
his  creditors,  as  to  say,  give  me  a  clear  discharge,  otherwise,  I 
will  not  assign  over  my  stock  to  you.    One  creditor  lias  mii 
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nndoubtcd  right  to  prevent  an  arrangement  with  the  otlier 
civflitors  to  his  préjudice.  (1)  But  is  it  supposed  that  there 
is  no  lavv  in  Lovver  Canada  to  regulate  the  case  of  a  bankrupt  ? 
Now  the  author  who  diseusses  thia  point  niost  lucidU'  and 
;ihly  is  Bell,  in  his  coniinentaries  on  the  law  of  Seotlarid 
Avliich  is  closely  assiniilated  to  our  own,  and  is  a  conunentary 
on  the  lavv  nierchant,  and  he  shows  most  clearly  that,  at 
conunon  law,  thèse  assignments  are  fraudulent.  (2)  Tiiis  also  is 
the  doctrine  laid  down  by  ail  the  continental  writers.  In  the 
Italian  republics  and  communities  the  seat  of  the  origin  of 
commerce,  it  was  always  held,  that  where  an  insolvent  debtor 
iiuidean  assignnuînt  to  any  party  aware  of  liis  insolvency,  he 
tlicreby  transferred  no  property  nor  possession  :  such  assign- 
iiients  were  absolutely  null.  It  niay  be  asked  when  tins 
law  was  introduced  into  France,  it  was  introduced  with  coni- 
ijierce  itself  as  the  law  nierchant.  France  was  not  essentiallv  a 
connnercial  countrv,  so  it  took  its  law  in  thèse  matters  froni 
tli<'  Italiani  connnunities.  Without  référence  totl.e  Ordinanvc 
of  1(578,  we  hâve  the  lavv  in  existence  before  that 
(Irdiwvnee  was  nromulffated.  I  refer  to  the  Ordivancc  of  1070 
and  2  Edits  et  Ordonnances,  p.  38,  and  other  authorities 
without  nuniber  niight  be  cited  to  establish  this,  but,  as  they 
liîive  already  hecn  cited  in  a  case  decided  in  Montréal,  it  is 
unnecessary  to  repeat  thern  hère.  The  interprétation  of  our 
own  statu  tes  respecting  the  issuing  of  writs  of  sd.Lsie-ti  rret 
is  in  support  of  the  common  lavv,  and  they  place  tiie  in.solvent 
(lelitor  at  the  niercy  of  his  creditors,  to  relieve  hiniself  froni 
tlie  ett'ects  of  which,  he  luust  make  a  cession,  not  to  one,  two 
(ir  three  of  his  creditors,  but  unconditionallv  to  the  whole  of 
them,  and  on  the  Hrstdeniand  made  bv  theni,  ami  if  he  does 
not  consent  to  this,  then  he  renders  hiniself  liable  to  tlieir 
l)n)visions  ;  until  our  législature  reenacts  a  bankrupt  law, 
wc  are  bound  to  adjudieate  in  this  case  by  the  Continue  de 
Piiris,  by  the  coninion  lavv  of  the  country.  The  court, 
tlierefore,  is  of  opinion  that  the  transfer  niade  by  Défendant 
is  null  and  void  ;  that  the  property  in  the  goods  reniained  the 
saine,  and  that  they  were  liable  to  seizure  ;  the  judgnient  of 
the  court  belovv  is  tlierefore  reversed. 

MoNDELET,  C,  Justice  :  The  question  which  arises  hère,  is 
whcther  an  assignrnent,  such  as  tlie  one  we  hâve  now  uiider 
('()iisi<leration,  that  is  an  assignrnent,  by  a  trader  of  lus  stock 
in  tiade,  assets  and  nioveable  and  imnioveabh;  property,  he 
'•eing  insolvent,  to  a  certain  number  of  his  creditors,  one  or 

(1)  '2  Boulay  Patty,  p.  7t)  ;  1  Keiiouanl,  p.  4!)  ;  Voutnitu  <(<■  J'mis,  art.  17?) 
et  suivants  ;  Nouveau  l)eiii.sai't,  vlto  AhaïKloviicmriit,  sec.  .'}. 

{'2)  '2  Hell'H   Coiniii.,  pp.  244  and  04.")  ;  aise    1  Sniitli's  Leading  Cases  lieru 

lifclTl'il  to. 
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mort-  of  ail  his  creditors,  reserviiig  either  to  heconio  paitios 
thereto,  or  to  ratify  it,  ia  Icgal  and  valid,  aiul  whether  the 
(.Wi'ts  should  nmintain  sucli  assigninents,  supposing  and  ad- 
niittinjî  for  the  sake  of  argument  that  they  are  not  mado 
fraudulently.  I  am  of  opinion  that  what  niay  be  termed  the 
ojjuity  oi'  tlie  case,  and  ail  the  arguments  (ih  inconvénient i 
which  inay  be  brought  to  bear  upon  this  (piestion,  eannot  iii 
any  way  be  successfully  opposed  to  the  prineiple  that,  the  mo- 
ment a  debtor  becomes  insolvent,  ail  tîiat  he  is  poHsessed  ol' 
becomes  le  (/((fje  commun  des  ci'éanciers,  aud  that  it  is  not  in 
tlu^  power  of  that  insolvent  debtor  to  assign  to,  or  for  the  ei'c- 
ditors  to  accept  such  assingment  and  transfer,  unless  they  arc 
ail  agreed.  Much  less  can  such  a  thing  legally  be  done,  whei), 
singularly  enough,  a  part  of  the  creditors  take  upon  thein 
selves,  as  they  hâve  in  the  présent  instance,  to  déclare,  that 
after  the  expiration  of  ninety  days  which  the^'  allow  for  the 
ratification  of  the  transfer,  it  shall  be  a  discharge  to  the  debtor. 
1  should  like  to  know  what  l'ight  they  hâve  to  issue  such  a 
(hicree.  A  good  deal  may,  no  <loubt,  be  said  as  tothe  pretended 
equity  of  the  case,  and  that  this  course  was  the  best  and  the 
least  expensive  that  could  be  devised.  But  the  answer  is  iit 
hand.  It  may  appear  équitable  to  some,  and  voiy  dangerous 
to  others,  one  only  safe  course,  that  which  is  , .  safeguard  and 
protection  to  ail,  is  to  shew  no  préférence,  no  lenity.  but  to 
consider  ail  the  creditors,  as  in  fact  and  in  the  eyes  of  the  law, 
they  are,  upon  one  and  the  same  footing.  The  contrary  course 
would  and  must  place  the  parties  in  a  very  precarious  position, 
the  will,  the  arbitrary  will  or  appréciation  of  the  judge  who 
will  hâve  it  in  his  power  to  substitute  his  own  system  of 
equity  {tine  cirimère  comme  le  dit  Toidlier)  toa  true  inflexible 
])rinciple  or  rule,  workingequally  for  and  against  ail  the  credi- 
tors. In  the  présent  instance,  a  suit,  exécution,  opposition, 
distribution,  &c.,  may  absorb  a  considérable  part  of  the  insol- 
vent estate,  but  that  does  not  affect  the  prineiple,  because, 
supposing  the  stock  in  trade,  the  assets,  the  moveable  and  the 
inunoveable  property  of  the  insolvent  debtor  were  considé- 
rable, the  .same  inconvenience  would  not  arise.  AH  that  is 
relative,  and  it  only  shows  the  danger  of  such  a  system  ol" 
pretended  equity  being  carried  ont  in  this  as  well  as  in  ail 
cases  of  a  similar  nature.  The  amount  is  of  no  valid  considé- 
ration, but  the  prineiple  isof  paramount  importance.  In  tlie 
case  of  Cummingti  va.  Smith,  from  the  district  of  Montréal,  it 
was  this  inflexible  prineiple  which  lias  had  its  due  weiglit 
with  me,  and  the  invariable  rule  must  be  laid  down,  that  un- 
less the  creditors  are  ail  agreed  such  transfer  is  of  no  value.  (1) 


(1)  Cugiiet,  p.  6rt,  aitH.  7tt  et  180,  (.'outiiine  «le  l'tiris. 
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But  it  will  be  sjiid,  one  créditer  is  by  that  nieans  perinitted 
to  dictate  to  ail  the  others.  By  no  ineans,  but  what  is  truly 
tlie  case  is  that  soine  of  the  creditors  présume  to  dictate  to  the 
otiiers.  Because  there  inay  be  cases  where  the  creditors  in  favor 
of  tins  assignnient  hâve  only  one  of  a  majorit}',  say  31  against 
.SO.  Can  it  be  denied  that  in  such  a  case,  it  would  be  a  dictation 
Ity  .SI  coercing  the  consent  of  80  ^  Asstiredly  not.  Xow.let  us  sup- 
pose another  contingenc^'^  ;  let  us  suppose  that  au  assignée,  or 
several  assignées,  who  hâve  realized  a  large  sum  of  inoney  out 
of  the  estate,  corne  to  fail  ?  What  then  ?  Why  will  it  be  an- 
swered  :  the  minority  as  well  as  the  niajority  of  the  creditors 
are  safer  with  apparently  sol  vent  assignées  than  vvith  an  in- 
Holvent  debtor.  No  doubt,  as  long  as  your  assignées  are  sol- 
vent,  but  the  moment  they  become  insolvent,  are  you  not  in  a 
worse  position  ?  You  certainly  are.  Because  if  no  such  as- 
signment  had  taken  place,  the  usual  course  of  suing,  seizing, 
selling  and  then  distributing  the  monies  would  leave  to  each 
creditor  his  pi'oportionate  share.  Better  hâve  less,  than  lose 
ail.  As  to  the  prétention  of  Appellant  to  be  paid  in  full,  it 
only  proves  him  to  be  unreasonable  in  that  respect,  it  does  not 
alter  the  state  of  the  question.  It  has  been  also  pretended 
that  it  is  in  évidence  hy  ivitnes.ses  that  the  goods  were  not 
seized  in  the  possession  of  Défendant.  That  they  were  then 
in  the  hands  and  possession  of  the  assignées,  the  intervening 
parties.  But  what  do  you  say  to  the  sherifFs  return,  whereby 
it  is  made  legally  certain  that  the  goods  hâve  been  seized  in 
the  possession  of  Défendant,  can  you  set  it  a  side,  certainly 
not,  and  those  who  think  there  must  be  an  inscription  de 
faux,  cannot  easily  prétend  the  contrary  ?  I  think,  hovvever, 
that  this  court  should  say  that  the  transfer  and  assignment 
liave  not  legally  disposessed  Défendant.  In  fact  there  has  been 
110  déplacement.  Upon  the  whole,  I  opine  for  the  reversai  of 
the  judgment.  The  intervention  shouhl  be  disniis.sed  upon  the 
principle  that  the  transfer  and  assignment  is  null. 

Judgment  rever.sed.  (10  D.  T.  B.  ('.,  p.  149.) 

Fentland  and  Pentf.and,  for  Appellant. 

Casault  and  Langlois,  for  Respondents. 
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HUISSIER-EZECUnON. 

Cour  de  Circuit,  Québec,  25  avril  1850. 
Présent  :  SrUART,  Juge-Assistant. 
Lfmieux,  J)cmani]eur,  vs.  Coté,  Défendeur,  et  Coté,  Opposant. 

Jvgé:  Qu'ini  liui.ssier  peut  cx^'niter  un  writ  de  ficri  faàas  de  lioniH 
contre  son  beau-frôre,  ou  autre  allié,  nonobstant  les  dispositions  de  la 
12'^  Vi et,  cap.  38.  (1) 

Un  writ  dcfierifacids  de  bonis  contre  le  Défenfleur,  avait 
été  exécuté  par  un  huissier,  beau-frère  du  Défendeur.  Cebii-ci 
fila  à  cette  saisie  une  opposition  à  fin  d'annuler,  fondée  sur  ce 
que  l'huissier  ne  pouvait  exécuter  contre  son  parent,  et  con- 
cluant à  ce  (|ue,  pour  cette  raison.  In  saisie  fût  annulée. 

Per  Ci'RIAM  :  La  cour  est  d'opinion  que  cette  raison  n'est 
pas  suffisante  pour  faire  mettre  de  côté  la  saisie  faite  en  cette 
cause.  Par  la  12''  V^ict.,  chap.  38,  les  pouvoirs  donnés  aux 
huissiers  sont  les  mêmes  que  ceux  donnés  au  shérif,  en  vertu  do 
la  25'  (îeo.  III,  ch.  2,  et  rien,  dans  ce  dernier  acte,  n'empêche 
le  shérif  de  faire  des  services,  .saisies  ou  aucune  autre  procédure 
contre  ses  parents.  Les  jn-océdures  qui  doient  être  suivies  sur 
les  saisies  .sont  exclusivement  réfjflées  par  cette  dernière  loi. 
Pour  ces  raisons,  la  cour  renvoie  l'opposition  avec  dépens. 
(10  D.  T.  B.  C,  p.  184.) 

DuvAL  et  Tasciiereau,  pour  l'Oppo.sant. 

Casault  et  Langlois,  pour  le  Demandeur. 


FREnVE.-INJnRES. 

Queen's  Bexch,  in  Appeal,  Québec,  13  March,  18(50. 

Before  Sir  L.  H.  LaFontaine,  Bart.,  C.  J.,  Avlwin,  J., 
DuvAî.,  J.,  Mondelet,  j.  Badgley,  J. 

La  voie,  Appellant,  and  Gagnon,  Respondent. 

Jugé  :  (iue  dans  une  action  pour  injures  verbales,  les  paroles  dont  on 
se  plaint  doivent  être  prouvées. 

Il  semble  que,  lorsqu'un  procureur,  dans  le  cours  d'un  procès,  fait  des 
remarqties  sur  le  caractère  d'un  témoin,  en  conséquence  d'instructions 
reçues  de  son  client,  sa  défense  dans  une  action  pour  injures  sera 
favorablement  reçue. 

This  was  an  appeal  from  a  judgment  of  the  Circuit  Court 
for  the  district  of  Saguenay,  dismissing  Appellant's  action 
brought  against  Respondent  for  the  sum  of  £50,  for  allegeil 
verbal  slander.  The  déclaration  sets  ont  that,  in  a  certain  cause 


(1)  V.  art.  74  C.  P.  C. 
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tlien  pendinfj  in  tlie  Coinmissionera'  Court,  afc  Baio  St.  Paul,  in 
th(!  district  of  Sa^uenay,  lietweeu  oiie  Néron,  FMaintitt,  and 
one  Danais,  Défendant,  Respondctit,  a  shop-kecper,  actin*;  as 
tlic  attorncy  of  Néron,  in  tliat  cause,  stated  ino{)en  court,  tliat 
lie,  the  Appellant  Lavoie,  who  was  a  vvitness  in  tliat  suit,  was 
not  tobe  belioved  on  oath  ;  that  ho  had  previously  connnittcd 
pcrjury,  and  that  Uespondent  could  prove  it,  if  it  vverc  neces- 
siiry. 

LanGLois,  for  Appellant,  coutonded  that,  in  niakin^  use  of 
tlie  expressions  coinplained  of,  Regpondent  had  exceeded  his 
powers  and  privilèges  as  prorarc.ur  ;  no  such  license  as  ho 
had  assumed  was  pennitted,  even  to  a  professional  man,  when 
conducting  a  case,  and,  more  especially,  was  it  unjustitiaMe 
îuid  illégal  on  the  part  of  a  num,  a  trader  hy  occu,.r'tion,  who 
without  any  professional  knowledge,  thought  proper  to  take 
u[)on  hiuiself  the  conduct  of  a  suit  as  the  liespondent  had 
(loue,  (l) 

CîLEASON,  for  Respondent,  maintained,  firstly,  that  the  judg- 
iiient  appealed  from  nnist  be  conHrnied,  because  the  words 
were  not  proved  as  laid,  and  that  the  attorncy  ad  liten  was 
iif)t  responsible  in  law.  (2)  (Aylwix,  J.  Why  refer  to  english 
authorities,  they  are  not  law  in  such  a  case  as  tins),  I  cite 
tliein  as  the  language  of  reason.  (The  Chief  Justice.  It  is  no 
use  citing  them,  we  will  not  take  notes  of  theni  )  ;  he  maintained, 
secondly,  that  the  action  was  untenable,  even  according  to 
tlie  french  auth(jritie.s.  (3) 

AvLWiN,  J.  :  I  dissent  from  the  judgment  of  the  court  in 
l)oth  thèse  cases.  They  présent  points  of  great  importance  to 
the  public.  If  the  defence  set  up  had  been,  that  the  procurear 
or  Défendant,  used  the  language  complained  of,  in  pursuance 
of  instructions  from  his  client,  and  with  authority  from  him 
to  use  such  expressions  towards  the  witnesses,  such  a  defence 
would  be  received  favorably  ;  and,  in  such  a  case,  it  would  b(> 
iiecessary  for  him  to  bring  up  his  client  and  prove  the  autho- 
rity, and  also  his  power  of  attorney  to  act  as  proenrenr.  Tins, 
liowever.  Défendant  has  failed  to  do,  and,  from  circumstances 
disclosed  in  the.se  cases,  it  appears  that  he  did  so,  not  oïdy 
witliout  authority  from  his  client,  but  from  a  feeling  of  enmity 
touards  Plaintifts,  in  conseciuence  of  their  having  previously 
lit'on  witnesses  against  Ir'ni  in  another  case  in  which  he  was 
IKT.sonally  interested.  In  addition  to  tins,  thore  is  an  entire 
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(1)1  Sourdat,  J)e  la  responsnhi/ifi',  pp.  '.iô'i,  3.1G  ;  ">  Marciulé,  p.  "271  ;  ('Uyot  ; 
Hi'jif.rlnire,  vbo  Arocaf. 

{2)  2  Starkie,  ou  Evidence,  pp.  802,  8(5;}  ;   10  English  C'omniou  Law  Reports, 

1).  ;{8(». 

(3)  5  Dalloz,  vo  JJéfeusc, 
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aVwcneo  of  proof  tliat  lie  over  veceived  any  instructions  wliat- 
ever  froni  liis  client  to  make  use  of  the  langnago  coniplaiinil 
ot".  1  do  not  think  tliat  it  is  necessaiy  in  cases  of  tliis  kind.to 
prove  the  exact  words,  although  soute  of  the  witnesses  Imve 
done  so  ;  it  is  uïerely  necessary  to  prove  the  substance.  In 
this  case,  the  rules  of  évidence  hâve  been  entirely  subvertid. 
In  coiiunercial  cases,  vve  hâve  english  law,  but  in  other  cases 
french  rules  of  évidence  obtain,  there  are,  hovvever,  certain 
rules  for  the  exaniination  of  vvitnesses  laid  down  in  EnfrlaïKl, 
which  are  so  vvise  and  just  as  to  be  of  univei'sal  application, 
one  of  whicli  is,  that  you  shall  not  bt'  allowed  to  contradict  a 
witntiss,  unlesH  you  first  ask  hini  :  "  Did  you,  or  did  you  not 
"  on  such  an  occasion,  and  in  the  présence  of  such  a  one,  do  or 
"  say  so  and  so  ?  "  And  then,  if  he  should  deny  it,  take  tlic 
proper  nieasures  to  contradict  hini.  Another  rule  is  that  evory 
Uian's  character  is  to  be  considered  good  till  the  contrary  is 
prt)V(!d  ;  and  évidence,  therefore,  to  the  eff'ect  that  a  witness  will 
not  tell  the  truth,  because  he  is  on  batl  terins  with  the  party 
to  the  suit,  is  inadmissible  by  ail  the  rules  of  évidence  whicli 
obtain  in  England.  I  am  of  opinion  that  Défendant  exceedeil 
lus  liniits  as  attorney,  and  I  am  not  disposed  to  allow  too 
much  latitude  to  unprofessional  men  who  think  proper  to  act 
in  this  way.  l  would  therefore  hâve  im[)Osed  upon  him  a  Hue 
of  five  pounds.  Let  this  man  attend  to  his  lawful  business, 
and  leave  the  duty  he  undertook  to  perfonn,  on  the  occasion, 
to  professional  men  who  dévote  a  period  of  years  to  the 
study  and  pmctice  of  the  profession.  If  a  professional  gentle- 
man had  been  conducting  the  cases  in  question,  the  langua<i[e 
complained  of  by  Plaintitt's,  as  witnesses  in  thèse  cases,  would 
not,  in  ail  probability,  hâve  been  used  tovvards  them.  If  a  uiajo- 
rity  of  the  court  had  been  with  me,  I  would  hâve  eompelled 
Détendant  to  go  before  the  court  where  he  used  the  expressions, 
and  déclare  that  Plaintiffs  were  men  who  were  worthy  of 
belief  ;  and  whose  évidence  was,  in  every  respect,  entitleil  to 
crédit:  and,  if  he  should  not  think  proper  to  do  so,  I  would 
impose  damage  accordingly. 

Mon DKI. ET,  Justice  :  It  would  be  strange  law,  if,  wheii  a 
man  is  sued  for  slander,  he  could  relieve  himself  from  ail  ros- 
ponsibility  by  going  before  the  court  where  he  uttered  it,  and 
withdraw  his  expressions.  It  would  be  like  the  case  of  aman 
at  Rivière  du.  Loup,  who,  being  recpiested  to  do  so,  said  :  "  I 
would  willingly  do  so,  but  it  is  against  luy  conscience.  "  Weji 
in  this  case,  Oagnon  might  say  the  saine  thing,  and  what  satis- 
faction would  this  be  to  Appellant.  In  this  case,  the  judgiuent 
must  be  confirmed,  as  the  expressions  complained  of  hâve  not 
been  proved  ;  and  it  would  entirely  subvert  the  ends  of  jus- 
tice, if,  after  one  expression  is  complained  of,  and  Défendant 
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|)loiuls,  aiiotluT  weiv  allovved  to  be  provod  and  Détendant 
cdiidenuied  u\)ou  it.  The  offence  coniplained  of  nuist  be  proved. 
X(j  suitor  is  bonnd  to  euiploy  a  lawyer,  therefore,  I  abstain 
froni  makin^  any  reHexions  upon  Détendant  for  not  being  a 
lawyer.  (1)  The  witneases  do  not  agrée  as  to  the  words  used, 
aiid  the  allégations  are  not  proved  as  laid  in  the  déclaration. 

DuVAL,  Justice:  The  évidence  is  contradictory  as  to  the 
words  used,  eveij  the  very  niagistrates  before  vvhoin  the  case 
was  argued  in  which  the  (expressions  were  used,  swear  that 
the  words  coniplained  of  were  not  used  by  Respondent;  and 
tliesc  gentlemen  would  of  course  recoUect  whether  the  words 
had  been  used  or  not,  and  upon  their  évidence  alone  I  would 
iiHve  been  disposed  to  disniiss  the  case  :  the  judge  who  pré- 
side in  the  Circuit  Court  had  thèse  gentlemen  examined  before 
liitu,  and  was  consequently  in  a  better  position  than  we  are  to 
judge  of  the  value  of  their  testimon3^  It  was  not  necessary 
for  Gagnon  to  produce  his  power  of  attorney,  becauso  his  qua- 
lity  has  been  adniitted  by  Appellant  in  his  déclaration.  If  a 
j)erson  acting  as  Respondent,  could  shew  that  he  was  justified 
toa  certain  extent  in  attacking  the  character  of  a  witness,  in 
virtue  of  instructions  from  his  client,  I  would  not  be  disposed 
to  treat  such  conduct  rigorously. 

Judgment  confirmed.  (10  D.  3'.  Ji.  C,  p.  185.) 

Casault  and  Lanolois,  for  Appellant. 

FouuNiER  and  Gleason,  for  Respondent. 


AVOCAT.-CAUTIONNEMENT. 

Qi'EEn's  Bench,  Aim'Eal  Side,  Québec,  25  mars  bSGO. 

Before  Sir  L.  H.  LaFontaine.  Bart.,  C.  J.,  Avi.wix,  J., 
Duval,  and  C.  Mondelet,  Justices. 

Lemelin,  Appellant,  and  Larue,  Respondent. 

Jugé:  Qu'un  avocat  pratiquant  ne  peut  se  rendre  caution  sur  appel 
de  la  Cour  Supérieure  sans  enfreindre  la  6''  refile  de  cette  cour  ;  (jue 
la  pratique  de  se  rendre  aiisi  caution  est  irrégulière  et  doit  être  discon- 
tinuée (2) 

Tessier,  for  Respondent,  moved  for  the  dismissal  of  the 
appeal,  on  the  groun<l  that  the  security  in  ap[)eal,  as  rerjuiivd 
by  law,  had  not  been  put  in,  inasmuch  as  the  bail  were  Ca- 

(!)  V.  arts.  23  C.  P.  C.       "  «  ' 

(2)  The  6th  rule  of  the  Superior  Court  provides,  that  :  "  No  barristcr  or 
iittoi  ney,  ])roth()notary,  slierifF,  crier,  bailifF  or  sheriflPs  otticer.  shall  ht;  bail 
in-  siuety  in  any  action  or  proceeding  cognizable  by  this  court,  or  by  any 
judge  tiiereof." 

TOME    VIII.  22 


;j;i« 


llAl'l'ORTS  JUDlCIAlllES   UEVLSKS 


sawlt  aiui  Lan^Mois,  practising  Lnrristors  and  attorneys,  and  ulsd 
the  attorneys  ad  item  of  Appollants  ;  and  that  barristors  couM 
not  beconie  bail  or  snroty  for  tlieir  clients,  (1)  It  was  also  in 
contravention  of  the  Oth  rule  of  practice  of  the  Superior  Court  : 
and  tlie  policy  of  tlie  law  was  ^(jod  in  providin|:f  that  attor- 
neys shonid  not  beconie  bail  for  their  clients,  and  thus  becojiic 
personally  interested  in  the  cause  they  inidei-took  to  défend, 
which  would,  in  inany  instances,  renderthein  nnable  to  défend 
their  clients  interests  with  the  calni  délibération  and  souiid 
judgnient  necessary  in  the  exercise;  of  their  professional  diitifs. 

Casault,  for  Appellant,  niaintained  that  the  rule  of  practice 
of  the  Superior  Court  which  had  been  invoked  did  not  apply 
to,  and  could  not  control  or  regulate  the  proceedin^s  of  tliis 
court.  He  alleged.  as  a  reason  why  lie  and  his  partner  had 
become  surety  in  the  case,  contrary  to  their  usual  cuKtoni,tlmt 
Appellant  resided  at  a  considérable  distance  froni  Québec,  that 
they  had  telegraphed  hiin  to  give  the  name  of  his  bail  or 
sureties,  and  that  they  had  received  an  answer  from  his  \YifL' 
stating  that  lier  husband  was  27  miles  in  the  wooils,  and  that 
there  would  be  no  nieans  of  cornmunicating  with  hini  for 
several  days  ;  upon  which,  finding  that  he  was  not  known  to 
any  one  in  Québec,  who  would  go  bail  for  liiin,  and  seeinii; 
that  the  delay  to  put  in  security  was  about  to  expire,  whereby 
their  client  would  lose  his  appeal,  they  had,  at  the  last 
moment,  signed  the  bail-bond.  That  such  bail  or  security  \v;is 
not  illégal,  because  it  had  been  practised  before  i:i  the  cases, 
aniong  others,  of  Jjevey  vs.  Badijley,  Fcrguson  vs.  Rofjers,  and 
Hir  James  Stiuirt  vs.  de  Lagorgemliève. 

MoNDELET,  Justice  :  I  dissent  froiu  the  niajorit}'  of  tliiï 
coui't.  With  l'espect  to  the  rule  of  the  Superior  Court  which 
lias  been  invoked,  I  do  not  think  that  the  judges  of  thut 
court  could  ever  think  of  making  rules  for  the  observance 
and  guidance  of  the  Court  of  A])peals  ;  and  tins  court,  I  aiii 
sorry  to  say,  in  my  humble  opinion,  is  going  to  render  a  very 
strange  judgnient  ;  for,  notwithstanding  that  ail  the  judges 
of  the  court  are  of  opinion  that  it  is  a  practice  which  ought 
to  be  put  down,  and  one  judge  h(;lds  that  it  ought  ♦'o  h 
allowed  in  the  présent  case,  yet  the  court  is  going  t<'  ' 
gâte  an  arrêt  or  règlement,  which,  wliile  declai-ing  lil- 

bond  illégal,  will  permit  the  party  to  put  in  lotlier 
bail-bond.  Now,  I  do  not  believe  in  courts  making  a//  '/s  or 
réglementa,  and,  further,  that  neither  this,  nor  any  other  cour. 
in  this  country,  lias  power  to  do  so  ;  I  know  that,  by  an  avrà 

(1)  Ferrière,  Dirl.  de.  droit,  vo  l'rocurevr,  p.  438  ;  2  Jcmsse,  Juntice  cirilt, 
p.  458  ;  Rt'^pertoire  de  Ouyot,  ro  Prooureiir  ;  2  Doniat,  Droit,  piihli'', 
p.  178  ;  /îoufhier  vs.  (•'iiiyras,  3  K.  J.  R.  Q.,  i>.  423  ;  Seipillon  sur  r(.>iil.  ilc 
J667,  p.  526. 
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nt'  KicSô,  the  courts,  m  Paris,  did  inake  rèijlcmcvts,  l»ut  it  vvas 
lu'vur  iii  force  in  tliis  country.  I  would  luivo  preferrt'(l,.secin^ 
tliiit  the  l»ail-l)oml  is  not  anullity  V>y  lavv,  that,  in  this  case, 
it  sliould  liave  Iteen  allowed  to  reinain,  liecause,  I  det'y  this 
loint  to  say  that  there  is  a  law  declaring  this  bail-bond  null  ; 
it'  then,  there  is  no  hiw  to  this  effect,  how  can  the  court 
(Itcliuv  it  null  ?  What  I  would  wish  is,  that,  not  by  an  nrret 
nr  rhjleincDf,  but,  by  a  rule  of  praetice,  this  court  would 
proliibit  it  to  bo  doue  in  future,  and  thereby  stop  such 
|)ioeee<lings  f(jr  ever,  as  T  entirely  agrée  with  the  majority  of 
tlic  court,  that  it  is  a  practice  which  ought  to  be  put  down. 

l)i' VAL,  Justice  :  If  the  rule  of  the  Superior  Court  régulâtes 
tli(>  proceediugs  of  putting  in  bail  in  appeal,  then,  our  course 
is  plain,  and  we  ought  to  enforce  it,  subject  however  to  the 
discrétion  with  which  ail  courts  are  invested.  Now,  is  this  a 
procoeding  in  the  Superior  Court  i  We  think  it  is,  because 
it  is  in  the  Superior  Court  that  the  bail  is  given.  This 
tlicii  being  the  case,  are  the  circuinstances  of  this  case  such  as 
ti)  warrant  the  déviation  by  Appellant  from  the  rule  of  the 
Superior  Court  ?  We  think  so  ;  this  is  not  the  Hrst  tiine  it  lias 
litH'ii  doue,  and,  therefore,  lie  acted  upon  practice  previously 
îulopted  ;  we,  therefore,  think  we  will  best  subserve  the  pur- 
post's  of  justice  by  saying  to  Appellant,  we  will  not  déclare 
the  l)iiil-bond  valid,  but,  under  the  circumstances,  we  will 
<j;ivo  you  time  to  put  in  proper  bail. 

AvrAvix,  Justice  :  As  to  the  rule  of  practice  which  has  been 
iiivokod,  great  diversity  of  opinion  has  always  existed  ;  and, 
in  the  législation  of  modem  France,  no  restriction  ia  imposed 
iit  ail  in  this  niatter.  Now,  where  was  the  bail  put  in,  in  this 
case  ?  In  the  Superior  Court,  of  course,  and,  thei^efore,  the  rule 
is  l)inding.  But  the  court  is  invested  with  a  discretionary  power, 
and,  inasniuch  as  the  rule  has  frequently  been  deviated  from 
htd'ore,  although  I  do  not  know  that  a  case  where  the  attorney 
of  the  paity  to  the  suit  has  become  bail  has  ever  been  pro- 
nnimced  upon  before,  yet,  I  know  that  other  cases  where  attor- 
iit  \s  hâve  been  bail,  bave  Iteen  frequently  decided,  therefore 
wi  do  not  say  that  the  bond  is  null,  but  that  it  is  irregular, 
as  being  in  contravention  of  the  rule  of  practice,  and  it  is  to 
be  hoped  that  this  will  put  an  end  to  the  question  for  ever. 
Our  désire  is  not  to  pronounce  an  arrêt  or  rhjler)ient,  although 
I  think  such  an  arrà  would  be  in  conformity  with  the  law  of 
France,  and,  therefore,  we  hope  that  the  gentlemen  of  the  bar 
will  conf  m  with  the  rule  now  laid  down.  The  judgment  of 
the  court  therefore  pronounces  the  bail-bond  irregular,  and 
perinits  Appellant  to  put  in  proper  bail.  (10  D.  T,  B.  C,  p.  190.) 

Casault  and  Langlois,  for  Appellant. 

Tessier  and  Ross,  for  Respondent.  ■ 
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PROCEDURE.-PLAIDOTERS. 


SuFEKioR  Court,  Québec,  5tlï  April,  18(50. 

Bet'ore  Stuart,  Assistant- Judge. 

Les  Dames  UELKiiEUsEs  Ursulixes  de  Québec,  Plaintitfs, /x 
Perrv,  Défendant. 

./itj/c;  Qu'un  plaidoyer  de  paiement  allégué  avoir  été  fait  à  diverses 
époques  aiitérieures  à  l'institution  de  l'action,  qui  n'indique  pas  les  dates 
et  les  montants  de  tels  paiements  est  insuffisant,  et  sera  déclaré  tel  sur 
défense  a'i  fonds  en  droit. 

This  was  an  action  for  p;round  rent.  Plea  payinent,  at  diffé- 
rent periods,  previously  to  the  institution  of  the  action. 

Bossé,  for  Plaintiffs,  demurred  to  the  plea,  on  the  jj^roniid 
that  it  did  not  state  the  dates  and  aniounts  of  the  différent 
alleged  paynients. 

Pentland,  J.  C,  for  Défendants,  argued,  that  it  was  not 
necessary  to  do  more  in  his  plea  than  ujerely  allège  payaient 
previously  to  the  institution  of  the  action  ;  and  that,  subsequen- 
tly,  tlie  plea  could  be  substantiated  by  proof  of  the  .several 
payments. 

Stuart,  Justice  :  The  plea  ought  to  hâve  set  forth  the  dates 
and  amounts  of  the  alledged  paynients,  not  having  done  so,  it 
must  be  disniissed  and  the  demurrer  niaintained.  (10  7^7'. 
B.  a,  p.  194.) 

Bossé,  for  Plaintiffs. 

Pentlaxi)  ajid  Pentland,  for  Défendant. 


APPEL.-PREnVE. 

Ql  EEX's  Bench,  Appeal  Side,  Québec,  1()  mars  I.SdO. 

Before    SiR  L.   H.  LaFontaixe,  Bart,  Chief-Juvstice,   Ayi.- 
wiN,  J.,  DuvAL,  J.,  MoxDELET,  J.,  and  Badoley,  J. 

Berry,  Appellant,  and  May,  Respondent. 

Jugé:  1°  Qu'un  jugement  déclarant  nul  un  writ  de  rapnts  od  ri.tpon- 
devdum  eut  un  jugement  interlocutoire,  duquel  on  ne  peut  interjeter 
appel  deplaiifl.  (li 

2"  Que  la  copie  de  la  procédure  dan»  une  cause  fait  preuve  con- 
cluante, et  la  cour  n'ira  pas  au  delà  afin  de  constater  l'effet  d'un  juge- 
ment subséquent  non  compris  en  icelle,  et  auquel  il  n'est  pas  référé. 

This  was  a  motion  by  Respondent  to  dismiss  the  appeal, 
on  the  ground  that  it  had  been  instituted  de  pluno,  insteiul  of 
"  leave  to  appeal  "  having  Vioen  fîrst  prayed  for. 

(I)  V.  ail.  H'2'Avi  111!)  C.  V.  V. 
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l'oi'E,  Thos.,  for  Respondent:  Tliis  appeal  lias  hoen  insti- 
tuti'd  t'i'oin  a  jud^incnt  of  tho  Supciior  Court  quasliinfî  thc 
\\nt  oï  capi((s  (idreupondemfitiii,  issued  against  Respondent 
and  cancellin^  the  bail-l)ond.  It  is  an  interlocutory  judgiuent, 
within  the  nieaniiig  of  the  Ord.  25  Ueo.  III,  cap.  2,  sec.  24  ; 
consequently,  an  appeal  therefroni  cannot  be  allowed  '•  except 
"  upon  motion  maile  in  the  Court  of  Appeals  for  that  purpose, 
"  iuid  a  rule  served  upon  the  otlier  party  or  his  attorney,  to 
"  sliew  cause  why  a  writ  of  apj)eal  froni  sucli  interlocutory 
"  sentence  or  judgnient  shouhl  not  be  granted."  No  motion  to 
tliis  effect  lias  been  niade,  but  the  appeal  has  been  instituted, 
(le  2>l(ino,  as  though  the  judgment  of  the  court  below  was  not 
(tf  an  interlocutory,  but  of  a  final  character. 

HoLT,  for  Appellant  :  The  appeal,  de  piano,  has  been  rightly 
instituted.  Althougli  the  judgment  referred  to  is  of  an  inter- 
locutory nature,  yet,  since  it  has  been  pronounced,  and  pre- 
viously  to  the  issuing  of  the  writ  of  appeal,  final  judgment 
lias  been  rendered  in  the  cause,  so  that  the  controversy  bet- 
ween  the  parties  is  at  an  end  in  the  Superior  Court.  The  Ap- 
pellant could  not  pray  for  leave  to  appeal  aftei-  the  rendering 
of  the  final  judgment.  I  now  produce  a  certified  copy  of  the 
final  judgment;  and,  if  need  be,  I  will  move  that  the  appeal 
lie  consiclered  as  allowed.  Had  the  appeal  been  brought  pre- 
vious  to  the  rendering  of  the  final  judgment,  a  motion  for 
loave  to  appeal  would  liave  been  necessary  ;  but  the  final  judg- 
ment having  been  pronounced,  before  the  writ  of  appeal  is- 
sued, Appellant  was  entitled  to  his  présent  proceeding,  for  the 
particular  judgment  complained  of  has  thus  become  final. 

Pope,  Thos.,  in  reply  :  The  question  just  raised  cannot  ap- 
l^ly  to  this  case.  The  transcript  niakes  no  mention  whatever 
of  final  judgment  having  been  ren<lered.  T4ie  only  papers 
sent  up  are  the  affidavit  of  Appellant  upon  which  the  capiax 
issued,  the  déclaration  and  the  motion  to  (piash.  They  hâve 
been  sent  up,  at  Appellant's  instance.  l'Iie  last  proceeding  em- 
bodied  in  the  transcript  is  the  interlocutory  judgment  in 
question  ;  at  which  date,  as  the  transcript  sliews,  the  case  was 
set  down  for  a  jury  trial.  I  object  to  the  production  of  the 
copy  <^f  the  final  judgment  referred  to,  it  forms  no  part  of  the 
record  or  transcript  .sent  up.  Had  the  latter  evidenced  the 
existence  of  a  final  judgment,  it  would  hâve  l»een  compétent 
for  Respondents  to  sliew  wli}'  the  interlocutory  judgment 
eoiii])lained  of  could  not  now  be  disturbed.  We  are  l)ound  by 
the  transcript,  and  as  it  does  not  establish  the  rendering  of 
any  final  judgment,  Appellant  cannot  maintain  his  présent 
proceeding, 

Tlie  court  dismissed  the  appeal,  on  the  ground  that  the 
tt'finseript  shewing  that  the  judgment  was  intei-locutoi-y  only, 
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the  court  could  not  go  beyond  it,  and  that  the  appeal  could 
not,  therefore,  be  inatituted  de  iilano.  DuvAL,  Justice,  dissen- 
ting.  (10  D.  T.  B.  G.,  p.  195.) 

HoLT  and  Irvine,  for  Appellant. 

Pope,  Thos.,  for  Respondent. 


ASSIGNATION.— DEPOSmON.-DECL&RATION.-  GAPIAS. 

SuPERioR  Court,  Québec,  5  December,  1859. 
Before  BowEN,  Chief-Justice. 
Berry,  Plaintiflf,  vs.  May,  Défendant. 

Jugé  :  1"  Que,  "  de  la  cité  de  Kingston,  Canada  Ouest,"  indique  suffi- 
samment le  domicile  du  Demandeur.  (1) 

2"  Que  "d^'pose  et  dit."  dans  un  affidavit  pour  c«/)nt5,  comporte  que 
le  déposant  a  été  dûment  assermenté  ;  et  qu'il  n'est  pas  nécessaire  de 
dire  "ayant  été  dûment  assermenté,  dépose  et  dit."  (2) 

3"  Qu'il  n'est  pas  nécessaire  en  alléguant  un  billet  promissoire  de  dire 
où  tel  billet  a  été  fait  (3) 

4"  Qu'il  n'est  pas  nécessaire  maintenant  d'alléguer  dans  \n\  aflidavit 
pour  capias,  que,  sans  l'avantage  d'un  tel  writ  le  Défendeur  pourni 
perdre  son  recours. 

5"  Que,  "  à  Québec,"  dans  le  jurât,  indique  suffisamment  oii  le  dépo- 
sant a  été  assermenté. 

6»  Que  la  date  du  mois  ou  l'année  peuvent  être  écrits  en  chiffres 
dans  le  jurât. 

The  action  was  coniuienced  by  a  cajnas  ad  ■respondeiulvut 
wliich  issued  upon  the  affidavit  of  Phiintiff  ;  the  affidavit  in 
question,  in  so  far  as  it  rehites  to  the  points  decided  in  the 
cause,  was  as  follows  :  "  Edward  Berry,  of  the  city  of  Kingston, 
Canada  West,  niercliant,  carrying  on  trade  under  tlie  nanie  uinl 
style  of  E.  Berry  and  conipany,  n»aketh  oath  and  saith,  that 
Henry  May,  of  the  pUice  called  Bridgewater  Cove,  iiear 
Québec,  nierchant  carrying  on  business  under  the  name  and 
style  of  H.  May  and  conipan}^  is  personally  and  justly  and 
truly  indebted  to  tliis  déponent,  in  the  suni  of  three  tliousand, 
five  hundre  and  sixty-one  dollars  and  twenty-five  cents,  t!ie 
amount  of  a  certain  proniissory  note,  niade  on  the  tweiity- 
eighth  day  of  September,  one  thousand  eight  hundred  and 
titty-nine,  at  two  nionths,  by  May,  in  favor  of  Berry,  for  value 
received,  and  delivered  to  Déponent,  and  which  fell  due  on 
the  first  day  of  December,  one  tliousand  eight  hundred  and 
fifty-nine  &c.  And  tins  Déponent  saitli  that  May  is 
insolvent  and  hath  stopped  payment,  and  that  this  déponent 

(1)  V.  art.  49  C.  P.  (\  »  .  ■ 

(2)  V.  art.  798  C.  P.  O. 

(;<)  V.  art.  .')0r.  P.  C.  ' 
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liath  over}'  reason  to  believe,  and  <loth  verily  believe,  that 
May  hath  secretod  his  property  with  intent  to  defraud  tliis 
do]ionent.  By  means  whereof,  without  the  b(3nefit  ot'  a  writ 
(if  aipias  ad  respovdeiHluiii  to  arrest  the  body  of  May,  this 
(Icponent  ma}-  lose  his  said  debt,  or  sustaiii  damage."  Upon 
tlie  return  of  the  action,  motion  waa  made,  on  behalf  of  Dé- 
fendant, to  set  aside  and  qnash  the  writ  of  ccqrias  ad  resp., 
for  the  following  reasos  :  l''  because  Edward  Berry,  wlio  made 
the  aifidavit,  on  whieh  the  writ  of  capias  issued  is  not 
dt?scribed  in  the  affidavit  as  being  of,  or  rcsidivff  in  any  place, 
kiunni  to  the  l((ic  of  0ns  province,  or  ofwliich  the  court  coidd 
iahe  cocjnizance  ;  2"  because  it  doth  not  appear  in  the  jjotly 
of  the  affidrvit,  that  Berry  was  duly  sworn  to  the  truth 
thereof  ;  8^  because  the  affidavit  does  not  specify  at  whatdate 
or  period  the  tirst  two  promissory  notes,  thei*ein  mentioned, 
wei'e  made  payable,  and  because  tlie  allégation  respecting 
the  sanie  is  vague  :  4'"'  because  it  is  not  stated  at  what  place 
tlie  promissory  notes  vere  iii.ade,  nor  when  the  same  were 
dolivered  to  Berrv  :  5°  because  it  is  not  statei  in  the  affidavit, 
that  Défendant  hath  secreted  liis  property  with  intent  to 
defraud  his  creditors  ;  G"  because  it  is  not  stated  that,  by 
luasou  of  the  alleged  secreting  of  Défendants  property, Berry 
)iil(l/ii  be  deprivedof  his  rem.edij  against  Défendant  ;  nor  that 
he  miglit  be  deprived  of  such  remedy,  without  the  benefit  of  a 
writ  of  rapias  ad  respondendAtin  :  7"  because  it  does  not 
appear  that  the  affidavit  was  sworn  to  at  any  place  or  city, 
nor  does  it  appear  where  the  same  was  sworn  to  ;  8°  because 
it  does  not  ap])ear  when  the  affidavit  was  sworn  to  ;  0°  be- 
cause tlie  affiidavit  contains  figures  and  abréviations  in  the 
jurât  thereof,  and  because  the  same  are  insuffi,cient  to  dénote 
any  period  at  which  the  affidavit  was  sworn  to. 

Jtdgment  :  Take  nothing  by  motion.    (13  /).  T.  H.  C,  p.  8.) 

H()i;r  and  Irwine.  for  Plaintiff. 

PoPE,  T.,  for  Défendant. 
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EZECUnON.-BAIL. 

SiiPERioR  Court,  Québec,  3th  April,  1800. 
Before  Bowen,  Chief  Justice. 


HoDiiS  et  al.,  PlaintifFs,  vs. 
Jackson,  Opposant. 


ex 

pri 

au  droit  commun.  (1) 


Jackson  et  al..  Défendants,  and 


vendre  le  terme  non 
en  faveur  du  pro- 
est  une  exception 


An  opposition  afin  d'annuler  was  filed  to  the  seizure,  criée, 
sale  and  adjudication  of  the  unexpired  terni  ot'  the  lease  of 
the  house  and  prernises  occupied  by  the  Opposant,  one  of  the 
Défendants.  The  opposition  alleg'ed,  that,  in  virtue  of  a  judir- 
ment  obtained  by  one  Déduise,  the  efets  of  the  Opposant  had 
been  seized  and  sold  by  the  sheriff,  for  the  arrears  of  rent  duo 
to  Déduise,  in  virtue  of  said  lease.  That  the  proceeds  of  tlio 
sale  were   before  the  court,  for  the  purpose  of  distribution 


aniongst  the  creditors 


purpose 
of  Défendant.  That  Déguise  had  furthor 


tiled  an  opposition  afin  de  conserver,  clainiing  rent  up  to  the  Ist 
day  of  May  then  next  ;  and  which  sum  had  not  yet  been  paid 
to  him.  That  the  lease  would  not  expire  until  the  first  day  of 
May,  1861  ;  and  that  Déguise,  not  having  clainied  to  be  paid 
rent  beyond  the  first  day  of  May,  1860,  and  Opposant  havino- 
a  right  to  use  and  occupy  the  house  and  prernises,  in  virtue  ot 
the  lease  up  to  the  first  day  of  May,  1861,  the  seizure  mado 
by  PlaintifFs,  of  the  unexpired  term  of  the  lease,  to  wit,  the 
year  ending  Ist  May,  1861,  was  null,  because  Plaintifl^s  could 
not,  by  law,  legally  seize  and  sell  the  unexpired  term  of  the 
lease,  but  that  the  creditors  of  Opposant  could,  by  obtaining 
a  subrogation  to  the  rights  of  Déguise,  after  payment  to  hini 
of  the  rent  of  the  unexpired  term  of  the  lease,  either  daim 
rent  from  him.  Opposant,  or  sublet  the  house  and  premisos. 

Pentland,  for  Opposant,  contended,  that  the  unexpire<l 
term  of  the  lease  belonged  to  the  proprietor,  and  could  not, 
therefore,  be  seized  by  the  creditors  of  the  tenant. 

Langlois,  for  Plaintiffs,  argued  that  the  unexpired  term  of 
the  lease  being  a  moveable,  was  seizable  by  the  creditors  of 
the  tenant,  iind  that  Défendant  could  not  oppose  such  seizure 
and  sale,  inasmuch  as  he  was  not  interested  ;  and  that,  so  long 
as  the  proprietor  did  not  oppose  such  seizure  and  sale,  it  was 
not  compétent  for  the  tenant,  their  debtor,  to  do  so. 

Per  Curiam  :  The  right  to  seize  the  unexpired  term  of  a 
lease  exists  only  in  favor  of  a  landlord  against  lus  tenant, 

(1)  Cette  (lisjiosition  n'est  plus  en  force.  V.  art.  553  C.  P.  C 


^p^iffmimmm 
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imd»!!'  the  provisions  of  the  16  Vie,  cap.,  200,  sec.  11,  and  is  an 
exception  to  the  conuuon  law  ;  tlie  seiznre  must  thoi'ot'oro  ha 
set  aside.  (10  7).  T.  H.  0.,  p.  197.) 

Cas.vult  and  Langlois,  for  Plaintiffs. 

Andersox  and  Pahkin,  for  Opposants. 

Fentlaxi)  and  Pextland,  (•ounsel. 


CAPIAS.-AFFroAVIT. 

SrPEKiou  Court,  Quoboc,  1er  mai  lîsGO. 
Before  HTrAiiT  Assistant-Jud^e. 

L'HOIST  VS.  BUTTS. 

Jugé:  Qu'un  aindavit  pour  copias,  (jui  allègue,  "que  le  Défendeur  est 
sur  le  ])oint  de  laisser  la  Province  ;  et  tjue  les  raisons  que  le  déposant  a 
de  croire  que  le  J)éfendeur  est  sur  le  point  de  laisser  la  Province  avec 
intention  de  frauder  le  Demandeur  sont...,  etc.,"  est  insuflîsant  sous  les 
disi)ositions  de  la  12"^  Vie,  oli.  42,  sec.  2.  ;  et  que  l'aftidavit  doit  allé- 
guer spécialement  que  le  Défendeur  est  sur  le  point  de  laisser  la  l'ro- 
vinceavec  intention  de  frauder,  etc.  (1) 

The  affidavit  to  hold  to  bail  ran  thus  :  "  Que  le  déposant  est 
"  croyablement  informé,  a  toute  raison  de  croire,  et  croit,  sin- 
"cèrement,  en  sa  conscience,  que  le  dit  William  P.  Butts  est 
"  inunédiatement  .sur  le  point  de  laisser  la  province  du  Ca- 
"  iiada  ;  et  que,  sans  le  bénéfice  d'un  capias  ad  reftpovdendum 
"  contre  le  corps  du  dit  Butts,  lui,  le  dit  Jean  L'Hoist  pourra 
"  perdre  sa  dette  contre  Butts  ;  cjue  les  raisons  que  le  dit  dé- 
"  posant  a  de  croire  (|ue  Butts  ef?t  sur  le  point  de  laisser  la 
"  province  du  ('anada,  avec  intention  de  frauder  ses  créanciers 
"  sont,  etc." 

Pextlaxd,  J.-C,  movcd  to  (juash  the  writ  of  rapias,  on  the 
{^round  that  the  provisions  of  the  statute  were  not  complied 
with,  inasmuch  as  the  jiffidavit  did  not  allège  that  the  Défen- 
dant was  about  to  leave  the  Province,  with  intent  to  defraud, 
&c  ;  that  it  merely  set  forth  that  he  was  about  to  leave  the 
Province  :  and  observed  that,  in  cases  like  this,  where  the  per- 
sonal  liberty  of  the  subject  was  concerned,  the  strict  letter  of 
the  law  ought  to  be  complied  with,  and  every  allégation  re- 
([uired  bj'  the  statute  inserted  in  the  atfidavit. 

Talbot,  for  Plaintif}",  contended  that  the  concluding  sen- 
tence in  the  affidavit,  in  which  it  was  alleged  that  déponents 
roason  for  believinor  tiiat  Défendant  was  about  to  leave  with 
intent  to  defraud,  &c.,  involved  the  allégation  that  lie  was 
about  to  leave  with  such  intent,   and  was  therefore  suffieient, 


Ht»- 
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(1)  V.  art.  7981'.  P.  C. 
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and  had  been  so  )ield  in  nearly  analogoiis  cases  bj'  prcvioua 
décisions,  (l) 

Sri' ART,  Justice  :  The  fact  of  the  intent  of  Défendant,  hv 
tlie  provisions  of  the  statute,  is  a  substantive  allégation,  nnd 
it  niust  l)e  laid  in  the  affidavit  precisely  as  prescribed  by  the 
statute.  'i'he  affidavit  hère  does  not  allège  that  Défendant  is 
about  to  leave  ivith  intent  to  defrand,  cCr.,  but  nierely  assigiis 
the  reason  for  lus  belief  that  lie  is  about  to  leave  with  such  in- 
tent, tins  is  not  équivalent  to  the  allégation  reqnired  by  tho 
statute,  and,  in  cases  to  hold  to  bail,  the  strictest  and  ;Most 
positive  language  inust  be  used  ;  the  motion  to  (|uash  nnist 
therefore  be  maintained  and  the  capias  qnashed.  (10  D.T.B.C, 
p.  204.) 

Talrot,  for  Plaintif!". 

Pextlani)  and  Pentland,  for  Défendant. 


PROCEDURE.-JUGEMENT.-DEFENSE  EN  DROIT. 

SrpERiOR  Court,  Québec,  2  mai  18()0. 

P)efore  BowEN,  Chief- Justice. 

RouTU,  Plaintift"  vs.  Maguire,  Défendant,  and  MAoriRE  et  id., 
Opposants. 

Jugé  :  1'^  sur  défense  en  droit,  qne  Ion  ne  i)eiit  pas,  an  moyen  d'une 
contestation  à  nnc  (ii)po8ition  à  lin  d'annuler,  fondée  sur  un  jugement 
en  séparation  de  biens,  attaquer  ce  jugement. 

2*^  Que  l'on  neut  liler  une  défende  en  droit  à  un  des  chefs  d'une  excej)- 
tion,  quoique  les  autres  chefs  soient  valables.  (2) 

The  Plaintifï',  having  obtained  judgment  against  Défendant, 
sued  ont  exécution,  in  virtue  of  which  certain  articles  of  nier- 
chandise  and  furniture  were  s^ized  as  of  and  belonging  to  De- 
fendant.  The  Defendant's  wife  then  tiled  an  opposition  à  fin 
d'annuler,  in  which  she  alleged  herself  as  séparée  de  biens 
from  lier  husband,  by  a  judgment  en  séparation  duly  exe- 
cuted,  and  claimed  the  ettects  seized  as  being  lier  property. 
The  Plaintifï"  filed  an  exception  "pércmptoire  en  droit,  i\\o  ^v&i 
count  of  which  set  forth,  that  Opposant  was  not  entitled  to  lier 
judgment  ey\  séparation  de  biens,  because  she  was  not  skilled 
in  any  trade  or  business,  whereby  she  might  l)e  benefited  by  a 
judgment  en  séparation  de  hiens  ;  that  she  had  brought  no 
money  or  effects  Avhatever  into  the  communauté  de  biens 
with  lier  husband,  lier  interest  in  which  would  be  prejudiccd 
by  a  continuance  of  i\\e  comnninauté ;  that  the  judgment  en 

(1)4  //.  J.  Il  Q.,  p.  212.  Lnrovqm  vs.   CInrkc. 
(2)  V.  ait.  147  C.  P.  C. 
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séparafùm  de  hievs  had  been  obtained  by  lier  with  a  view  to 
(It'frHud  Plaintifi  and  otlier  creditors  of  lier  liusband,  Défen- 
dant. The  exception  contained  otlier  eounts  nlle^in^  fraud 
and  collusion  hetween  Défendant  and  Opposant,  witli  the  view 
of  defrauding  Plaintif!' and  other  creditors  of  Défendant;  and 
aiso  that  the  goods  seized  were  the  property  of  Défendant, 
and  not  that  of  Opposant,  and  conciuded  by  praying  that  the 
judgnient  cîî  séjMi rdtion  de  biens  be  set  aside  and  declared 
iiull  and  void,  and  the  articles  soized  declared  to  be  the  pro- 
jierty  of  Défendant. 

Pope,  Richard,  for  Opposant,  now  deniurred  to  the  tirst 
count  of  the  plea,  alleging,  that  the  valîdity  of  the  reasons 
Miid  grounds  on  wliicli  the  judgnient  en  sépanifion  de  Jnens 
in  favor  of  the  Opposant  was  rendered,  conld  not  be  attack- 
ed  by  a  plea  in  contestation  of  an  opposition  founded  upon 
that  judginent  ;  that  it  was  compétent  for  any  of  the  credi- 
tors of  Défendant  to  hâve  interfered  in  the  mariner  prescrihed 
by  law,  to  prevent  Opposant  froni  obtaining  lier  judgment 
ca  séparation  de  biens,  but,  having  failed  and  neglected  to  do 
so,  and  having  allowed  lier  to  obtain  lier  judgment  en  sépara- 
tion de  biens,  tliey  must  be  presunied  to  bave  ac(]uiesced  in 
it,  and  were,  consecjuently,  liable  to  ail  tlie  conse(jueneesof  it; 
that  the  sufficiency  of  the  reasons  on  wliicli  the  judgment  was 
rendered,  and  the  Opposant's  right  to  it,  and  the  validity  of 
tlie  Judgment  itself,  were  choses  j âgées,  and  could  not  be  (jues- 
tioned  by  an  incidental  proceeding  such  as  a  contestation  to 
an  opposition  founded  upon  that  judgmeî^t  ;  that,  once  a  judg- 
ment en  séparation  de  bieyis  was  rendered  and  «luly  ex«>cuted 
tliere  was  but  one  inotle  by  which  it  could  be  de.stroyetl,  and 
that  was  by  consent  of  the  parties  in  putting  their  eftects  to- 
gctlier  again,  en  remettant  leurs  biens  ensemble.  (1  ) 

Irvine,  for  Plaintif!',  observed  that,  wliile  lie  did  not  admit 
the  first  count  of  lus  plea  to  be  demurrable,  be  contended  that 
liis  plea  could  not  be  separated  or  divided  into  parts  ;  that  it 
nmst  either  be  demui'red  to  in  th»;  whole,  or  not  at  ail  :  that 
any  particular  portion  or  paragraj)li  of  it,  (m)u1(1  not  be  selected 
and  demurred  to,  wliile  the  remaindei'  of  lus  plea  was  ad- 
initted  to  be  good. 

Pope,  Richard  in  reply,  remarked,  that  tliere  was  noprin- 
cii)le  of  law  better  e.stablished,  than  that  one  or  more  eounts 
in  a  déclaration  or  plea  could  V>e  deniurred  to,  notwithstanding 
that  the  reniaining  eounts  were  good  ;'  and  that  the  English 
aiithorities  ail  agret;d  that,  wliere  a  single  count  of  a  plea  or 
'It'chiration  was  bad,  that  count  alone  must   be  demuri'ed   to 
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(1)  (luyot,    h'f^pcrloirc,   vImi  S(''ptifiition    de  ))i('iiH,  j». 

ili  lu  l'onnniiiKoiti',  n'-'  â'J.'l. 


2-2(»:   PoUiier,    Traiiii 
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ixnÀ  that,  if  the  whole  of  a  plea  is  tlernurrotl  to,  wliilo  only  .i 
eoiintof  it  is  bad,  the  deimirrer  in  such  case  will  l)e  disiiiisHcd  ; 
iiioreover,  that  the  practice  of  ouj-  own  courts  had  constantly 
been  to  recognise  the  rif^ht  todemui'  to  a  single  count  of  a  plea 
or  dechxration.  (1) 

BowEN,  Chief-Justice  :  The  deniurrer  niust  be  maintained. 
The  Phiintiff  has  called  in  question,  by  the  tirst  count  of  his 
plea,  the  validity  of  a  judgnient  of  tins  court,  and  the  reasons 
or  grounds  upon  which  it  is  founded,  thiscannot  be  done  ;  the 
judgment  en  séparation  de  hiens  obtained  hy  Opposant  and 
(hily  executed,  cannot  now  be  set  aside  by  the  court,  and,  there- 
fore,  its  validity  cannot  be  called  in  question  by  a  plea  in 
bar  to  an  opposition  founded  upon  that  judgment.  As  to  the 
(objection  that  a  single  count  of  the  plea  cannot  be  «lemurred 
to,  it  is  untenable,  as  the  courts  hère  hâve  already  decided 
that  a  separate  count  of  a  plea  or  déclaration  can  be  demurred 
to,  notvvithstanding  that  the  reniaining  portion  of  the  plea  niay 
1)6  perfectly  good.  Deniurrer  maintained.  (10  D.  T.  B.  C, 
p.  200.) 

HoLT  and  Irwixe,  for  Plaintift". 

Pope,  Richard,  for  Opposant. 


CAUTIONNEMENT  POUR  FRAIS. 

Circuit  Court,  Québec,  2.'Uh  May,  l.SIÎO 

Before  Stuart,  Assistant-Judge. 
Cacjnox  7x  Woolley. 

Jugé  :  Qne  quoiqu'un  Demandeur  résidant  hors  la  Province  poursuive 
informdpavperiit,\e  Défendeur  a  ûroit  d'obtenir  caution  pour  ses  irais, 
en  vertu  de  la  4P  Geo.  III,  ch.  7,  sec.  2.  (2) 

The  Plaintiflf,  residing  in  Upper  Canada,  sued  out  a  vvrit  of 
arrêt  siniple,  for  the  sum  of  £10  l.'î,  against  Defendaiit.  The 
Plaintift' proceeded  in  forviâ  pa/aperis.  The  ])efendant  moved 
upon  Plaintift*  to  put  in  security  for  costs,  under  the  provisions 
of  the  41  Geo.  III,  cap.  7,  sec.  2. 


114. 


(1)  3R.  J.  R.  Q.,  p. 

(2)  Tliis  section  provides  ;  "  That  iu  ail  actions,  oppositions  and  suits  pro- 
seciittid  before  the  courts  of  civil  jurisdiction  iu  tliia  province,  hy  any  persoi 
or  persons,  residing  withont  the  Province,  whether  such  person  or  persons 
he  suhjects  of  His  Majesty  or  not,  the  Défendant,  or  Défendants  or  othcr 
concerned  may,  deniand  and  ohtain  good  and  sutficient  security,  at  the  dis- 
crétion of  the  said  court,  for  paynient  of  their  costs,  in  case  the  Plaintiffs  or 
prosecutors  should  fail  in  such  their  said  actions,  oppositions  or  other  suits  ; 
and  ail  procee<lings  shall  he  staid  and  suspendc<l,  until  such  security  shall 

■  hâve  been  ottered  and  received."  V.  art.  '29,  C  V. 
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l)Et;HkXE,  t'or  Plaintif!',  contenderl  that,  vvliciv  a  Plaintitt' 
proceeded  in  forma  'pauperU,  he  <li(l  not  come  witliin  tho 
provisions  of  tlie  above  statute  ;  that  it  never  was  the  inten- 
tion of  tiie  législature  that  suitors  proceedinf]^  in  forma  pav- 
peris  sliould  eoine  witliin  its  provisions  ;  that  it  would  ainount 
to  an  absolute  déniai  of  justice  to  insist  upon  strangers,  who 
were  vvithout  nieans,  fiiuUnff  security,  as  it  would  be  alinost  as 
ditiicult,  in  most  cases,  for  them  to  tind  security  in  a  place 
were  they  were  not  known,  as  it  would  be  to  obtain  the  nioney 
necessary  to  enable  them  to  prosecute  their  claiin,  while  the 
object  of  the  law  in  allowing  such  persons  to  sue  in  forma 
pauperis  was  to  relieve  them  from  any  such  necessity. 

IltviNE,  for  Défendant,  maintained  that  the  provisions  of 
the  statute  in  (juestion  niade  no  exception,  and  that  Défendant 
was  therefore  entitled  to  securitv. 

Stuart,  Ass.-Judge  :  Suitors  proceediug  in  forma  p<iu- 
peris  are  entitled  to  the  services  of  the  immédiate  officers  of 
the  court  without  charge,  but  the  costs  for  which  security  is 
demanded  by  Défendant  in  anj'  cause,  are  not  costs  due  to 
the  officers  of  the  court  for  papers  or  services,  V)ut  are  costs 
due,  or  to  become  due  to  Défendant  ;  and  the  provisions  of 
the  statute  cited  at  the  argument  do  not,  nor  does  any  other 
statute  that  I  am  aware  of,  make  any  exception  in  this  par- 
ticular  with  respect  to  parties  who  proceqd  in  forma  pau- 
jjeris,  the  motion  must  therefore  be  granted.  and  Plaintitt' 
nmst  put  in  security  for  costs.  (10  D.  T.  H.  G.,  p.  234.) 

Plamondox  and  Dechèxe,  for  Plaintif!. 

HoLT  and  Irvixe,  for  Défendant. 
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NOVATION.-BILLET   PROBUSSOIRE. 

SuPERioR  Court,  Montréal,  30th  April,  ISUO. 
Before  Berthej.ot,  Assistant-Judge. 
Reai'dry  vu.  Proulx. 

Dans  une  action  sur  une  obligation,  le  IJéfendeur  plaida  qu'il  avait 
donné  au  Demandeur  deux  billets  proniissoires,  pour  £00  cha([ue,  en 
déduction  du  montant  dû,  et  qu'il  les  avait  payés,  et  aussi,  un  autre 
billet  pour  £60  qui  était  encore  en  la  possession  du  Demandeur.  Le 
Demandeur  répondit  que  le  montant  des  deux  premiers  billets  avait 
été  perçu,  et  que  les  deux  derniers  avaient  été  donnés  sur  convention 
que  le  DéfcMideur  paierait  12  pour  cent  d'intérêt  sur  l'obligation.  Le  Dé- 
fendeur, interrogé  sur  faits  et  articles,  admit  qu'il  s'était  engagé  à  payer 
12  pour  cent  d'intérêt,  ajoutant  qu'il  avait  été  contraint  de  le  faire  en 
raison  de  son  incapacité  de  payer  le  capital  à  »on  échéance. 

Jngé  :  Que  le  montant  du  second  billlet  devait  être  déduit  du  mon- 
tant du  principal  et  do  l'intérêt  à  6  pour  cent,  et  que  le  troisième  l)iilet 
n'opérait  pas  novation  et  devait  être  rendu  au  Défendeur.  (1) 

(1)  V.  art.  1169  C.  C 
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Tlio  PlaiiitiflF's  action  was  bronglit  to  recover  .£432  7  .'], 
Hinount  of  a  notarial  obligation,  <lato(l  the  24tli  Mardi  1853, 
n»a<l<>  by  Défendant  in  favor  of  J.  L.  Beaudry  Si  Co.,  also 
£72  î)  5,  interest  froin  tlie  4th  Mareh,  LS57,  in  ail  £504  Iti  8, 
the  otlier  partner  in  the  tinn  having  transferred  his  rights  in 
the  copartnership  to  Plaintiff'.  The  Défendant  ])lea(led  that 
jndgtnent  could  only  be  rendered  against  hini  for  £401  1  il, 
inasnnich  a.s,  on  the  I5th  AugiiHt,  1855,  lus  gave  Plaintiff  liis 
note  for  £(50,  to  pay  the  interest  accrucd  to  the  4th  Mardi, 
185(5,  which  note  lie  had  paid,  and.  on  the  2r)th  October,  1857, 
gave  Plaintiff"  another  note  for  £(50,  at  one  nionth,  which  ht; 
also  paid,  and,  thereby,  reducod  the  obligation  and  interest  to 
£413  8  3,  niaking  with  interest  added  to  IGth  March,  1858, 
the  suni  £421  13  î).  That  on  the  last  nientioned  day,  he  gavo 
Plaintiffanotlier  note  for  £(50,  at  three  nionth.s,  which  Plaintiff 
still  held,  thereby  reducing  the  sum  dne  at  the  said  date  to 
£3(51  13  9,  which,  with  interest  to  the  date  of  action, 
aniounted  to  tlu;  sum  of  £401  1  î)  above  referred  to.  Tlio 
Plaintif!',  by  his  answer  to  the  plea,  adniitted  that  the  note 
first  nientioned  had  been  recovered  and  paid,  thereby  dis- 
charging  the  interest  to  the  4th  March,  185(5,  that  the  second 
note,  which  was  paid,  and  the  third  note,  which  was  unpaid 
and  tendered  back  to  Défendant,  were  given  under  a  spécial 
agreenient  that  interest  was  to  be  paid  at  12  per  cent. 
Plaintiff  agreeing  to  give  a  year's  delay  for  the  payment  of 
]n-incipal,  and  that  the  .sum  demanded  was  therefore  due. 
Heplication  as  to  the  12  percent.,  that,  even  if  the  agrecmont 
was  made,  it  was  usurious  and  void.  (1)  The  Défendant 
adniitted  that  the  two  last  notes  of  £(50  had  boen  given  for 
interest,  which  he  agreed  to  payât  12  pei-  cent.,  because  lie 
was  forced  to  do  so,  not  being  able  then  to  pay  tlic  capital. 
By  the  judgnient,  it  was  declared  that  the  second  note  of  £(50 
"  niust  be  held  to  apply  on  the  obligation,  from  the  time  tlic 
"  note  telle  due,  and  to  reduce  the  obligation  by  so  much,  and 
"  that  the  last  note  of  £60  was  not  shewn  to  bave  been  so 
"  taken  fis  to  operate  novatùiv."  It  was,  therefore,  ordered  to 
bereturned  to  Défendant,  and  judgment  rendered  for  £415  14, 
with  interest  fvom  2Gth  NoVember,  1857.  (10  D.  T.  B.  C, 
p.  23(5. 

Roy  and  Bruxeau,  for  Plaintiff. 

Drumm(jni)  and  Bélanger,  for  Défendant. 


(1)  V.  s.  K.  (J.  ,le  1880,  ch.  127,  s.  1.  " 
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CAUTIONNEMENT  JUDICIAIRE. 

Sui'KUioR  CouUT,  Montréal,  'M)i\\  April,  l.S<iO. 
Beforo  Smith,  J. 
Smith  w.  Egav  et  ul. 

Avis  fut  doniu''  lo  lô.  i\\w  ciintionneinoiit  on  appel  soniit  fourni  le  17, 
un  iuitro  iivis  fut  donné  ([ue  ce  niènm  eiintioniieinent  serait  fourni  lo  l.S, 
m'^iinmoinH  lo  cuulionneinont  fut  donné  on  vertu  du  proniior  avis  ;  lo 
premier  avis  et  le  eantionnenient  fourni  en  vertu  do  ccî  premier  avi>'  se 
trouvèrent  insuHisants,  le  premier  avis  ayant  été  annule  au  mo)'en  du 
second. 

,ht(/é  :  Qu'une  action  ne  pouvait  être  |)ortée  contre  les  cautions  sur  un 
(■autioiMiement  déclaré  nul  en  appel,  iiour  les  causes  ci-dessus  énon- 
cé c's.  (1) 

Ou  tluî  4tli  May,  1858,  Plaintift'obtained  Jud^iuent  a^aiust 
oiK!  Sullivati,  iii  an  action  on  a  notarial  loa.si',  hy  wliich  jiulg- 
ment  tlie  lease  was  annulled,  and  J)efendant  condenuRMl  to  pay 
£lô(),  t'or  rent  accru(Ml.  On  the  17th  May,  1858,  Défendants 
in  the  cause  entered  into  the  usual  bond  in  appiial  "  that  said 
•'  Maurice  Sullivan  shall  efllectually  prosecute  tlie  appeal  ot' 
"  the  judf>'inent,  and  pay  such  condemnation  nioney.  costs  and 
"  (lainages,  as  shall  l>e  adjudgcd,  in  case  the  judgnient  of  the 
"  the  Superior  Court  lie  affirnied  ;  and,  in  ca.se,  Sullivan  do 
"  not  prosecute  with  eflect  the  appeal,  or  do  not  pay  such  con- 
"  (ienuiation  money,  costs  and  damages,  as  shall  l)e  adjudged, 
"  in  case  the  judgment  ot'  the  Superior  C'eiu't  be  affirnied,  that 
"  John  Egan  and  Daniel  C.  shall  pay  the  sanu^  "  The  Plain- 
titt"s  déclaration  set  up  the  proceedijigs  in  the  Superior  Court  ; 
the  niaking  ot'  the  bond,  atid  the  disniissal  ot'  fche  appeal;  and 
pi-a^^ed  a  condemnation  against  the  l)ail  for  £179  5,  being  the 
aniount  of  the  judgnient  below,  ineluding  costs,  subséquent 
costs  and  costs  in  appeal.  'l'he  plea  was  to  the  etf'ect  that  the 
hond  was  entered  into  on  the  I7th  May,  on  a  notice  given  on 
tlie  15th,  and  that,  by  a  judgnient  in  appeal,  of  the  8th  June, 
1S58,  the  notice,  and  l)ail  bond  were  (hK'lared  insutîicient  and 
irregular,  and  the  appeal  disinis.sed,  tlie  tirst  notice  being  lield 
to  hâve  been  abandoned  by  the  subséquent  notice  that  secu- 
rity  would  be  put  in  on  the  18  of  May,  and  that,  therefore,  the 
action  could  not  be  niaintained.  The  Plaintift'answered,  that 
the  sureties  having  entered  into  the  bond,  and  having  pre- 
vented  Plaintiff  froni  cxecuting  his  judgnient,  were  bound  to 
pay  the  amound  sued  for,  Sullivan  having  failed  to  prosecute 
his  appeal  with  efï'ect,  and  the  sureties  not  having  been  re- 
loased  frotn  their  liability.      Admissions  were  given  by  Plain- 
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(1)  V.  art.  1121  C.  P.  C. 
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tiff  tluit  socurity  was  jnit  iii  on  thfs  I7tli,  utider  tlie  notice  df 
tla'  15tli  May,  as  nioiitione<l  in  tlu'  jufl^nn'nt  in  apjieal.  (I) 
Action  (lisinisseil.  (10  />.  T.  li.  ('.,  p.  "î-'iS.) 

Laflammi:;,  R.  an«l  (J.,  for  IMaintiH. 

J)ay  and  Day,  for  Défendants. 


CàPIAS.-AFFIDAVIT. 

Qiip:kn's  Rp:x(1i,  Ai-pkal  Sii>e,  Montréal,  î)tli  .lune,  I.S()0. 

Before  Sir  L.  H.  LaFoxtaine,  Hart.  C.-J.,  Aylwin,  Dcval, 
MoXDELET,  Justices,  HurXEAi',  Jud^'e  ad  hoc. 

Blan<;kensee,  Appollant,  and  Shakpley,  Respondent. 

Le  Demandeur,  dans  un  aftidavit  pour  m;>/««,  donna  puur  raison  do 
sa  croyance  "  qu'il  a  {'t6  ce  jour  informe  par  A.  et  B.  (jue  le  rW'fendcur  a 
empaqueté  tous  ses  effets  pour  s'en  aller  du  Canada,  et  <iu'il laissera  la 
dite  Province  demain,  et  n'y  reviendra  pas,  et  <iu'il  entend  ainsi  laisser  hi 
Trovince  avec  l'intention  frauduleuse  susdite.  "  Sur  requête,  par  le  Dé- 
fendeur, pour  être  élarjji  et  mis  en  liberté",  les  deux  individus  A.  et  B. 
exaniinés  de  sa  part,  déposèrent  (qu'ils  avaient  seulement  dit  (pic  le  D'- 
fendeur  était  sur  le  point  de  partir  pour  New- York.  En  transquestimi- 
nant  les  témoins  du  Reipiérant,  le  Demandeur  Ht  preuve  d'autres  faits 
tendant  il  démontrer  l'intention  frauduleuse  du  Défendeur. 

Jugé:  1.  Que  telle  preuve  i^Kiut  être  faite  et  que  le  Demandeur  n'est 
pas  restraint  aux  matières  de  fivits  énoncées  en  son  atlidavit 

2.  Que,  dans  l'espèce,  ([uoique  l'atlidavit  fiU  directement  contredit  par 
les  deux  individus  descpiels  le  Demandeur  avait  déclaré  (ju'il  avait  re(;i 
son  information,  néanmoins,  il  y  avait  sutlisamment  sur  le  record  }iour 
démontrer  que  le  Défendeur  était  sur  le  point  de  laisser  la  Province  frau- 
duleusement. (2) 

On  tlie  lOth  of  January,  JiS5y,Appellant  Nvasarrested  luidera 
writ  of  capiax  ad  respowlenduw,  sued  eut  by  Respondent,  on 
an  affidavit  that  Défendant  was  about  to  leave  the  Province 
with  faudulent  intent,  setting  up  tlie  following,  as  the  reasons 
of  bis  belief  :  "  That  déponent  was,  this  day,  infornied  by  Mar- 
"  eus  Ollendorff,  ch.'rk,  and  William  Bishop,  storeman,  botli  of 
"  the  city  of   Montréal,  that  Isaac    Blanckensee   lias  ail  liis 


(1)  .JiulgiiR'iit  iii  iippeal  :  La  Cour  après  avoir  eiiteiulu  les  parties  sur  hi 
motion  faite  par  l'Intiuié,  le  premier  jour  de  juin  lîoenint,  que  l'avis  domu'  ])ar 
l'Appelant,  le  l,">niai  dernier,  pour  lundi  matin,  !>  neuf  heures,  le  17  du  nu^iiR' 
mois,  et  aiuiexé  au  writ  d'appel,  soit  déclaré  i;r'é(;;uliur  et  insutlisant  et  con- 
traii'c  a  la  loi,  et  (pie  le  cautionnement  par  le  dit  Appelant,  sur  tel  avis,  soit 
(léclaié  irrégulier,  insuffisant  et  irrégulièrement  produit,  et  qu'en  consèriuciu'e 
l'appel  soit  renvoyé  avec  dépens.  Considérant  que  le  dit  avis  sur  lequul  le 
cautionnement  de  l'Appelant  a  été  ainsi  donné  avait  été  abandonné  par  le  ilit 
Appelant,  et  était  sans  effet,  et  censé  mis  au  niant,  par  un  avis  sid)sé(pu'iit 
doinié  par  le  dit  Appelant  informant  b;  dit  Intimé  (jue  le  dit  Appelant  pro 
(luirait  les  mêmes  cautions  le  mardi  18  du  dit  mois  de  mai  :  en  C()nsé(pienct.', 
déclare  le  dit  cautionnement  irrégulier  et  insuffisant,  et  déboute  l'appel  iutc  r 
jeté  en  cette  cause,  avec  dépens  contre  rA])pelant  en  faveur  du  dit  Intimé,  itc." 

(2)  V.  art.  819  C.  P.  C. 
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''  tnniks  pîicUcd  for  <i  stai't  froiii   (^nln(lil,  ainl    tliut  lie    will 

•  loivc  tlif  Prn\iiic('  t,()-iii»ui'()\v,  imd  will  iiot  rt'tiini  Moain.  and 
tliiit  lie  HO  intciulH  l('n\  in^r  witli  tlio  fnvurjulciit  iiitt-iit  aïoit'- 
said."  Tlu'   A|ij)t'llaMt  Hlcd   a   jH'titioii    for  liis  discliarifr,  in 

\irtiH'  of  tlii'  {provincial  Htatiitc,  12  \  ict.,  «di.  42,  settin^'  foi-tli 
tliat  tlu'  allt'f^ations  of  tlu^  affiduvit  iiiadt'  hy  Hi'H]»oiid(.'iit 
wcrt-  l'aise  and  initruo,  and  tliat  lie  was  not  al)ont  to  Icavc^ 
thr  province  of  Canada  witli  fraïuhdent  intont,  and  tliat  tliere 
was  not  sutticient  reason  foi-  tli(>  alle^ed  lielief  of  Répondent 
l'Xpressed  in  the  atiîdavit  to  tliat  effect.  The  persons  referreil 
to  in  the  atKdavit,  Olleiidortt' and  lîishop,  were  exainined  on 
liehalfof  l'etitionei'.  The  followin^^  extracts  froni  the  exanii- 
iiation  in  chief  will  shew  to  what  extent  they  contradicted 
tiie  atfidavit  of  IMaintiff.  Ollendort)",  says  :  "  In  the  early  ))art 

•  of  .lannarv  last,  I  think  it  was  on  Mondav  niorninif,  I  coni- 
"  niunicated  soniething  to  IMaintitt'  respectin^  Défendant.  I 
•'  was  talkin^f  to    l'IaintiH"  in  lus    rooni,  aiid    I  told  hini   that 

•  Défendant  was  j^oin^' to  New- York.  That  is  ail  I  told  hini. 
"  l  iK'Vor  told  PlaintiH'anv  thintï  (dse  c()ncernin<r  Défendant, 
"  either  that  he  was  or  was  not  ^oing  to  return  to  Montréal. 
■'  That  is  ail    I    know  abolit   the    niattei".    I    never,  upon    any 

otlier  occasion,  spoke  to  Plaintitt"  concerning-  Défendant." 
William  Bishoj)  :"The  Plaintitf'sent  nn' down  to  Airs.  Romaines 
'  lioar<ling  house,  where  Défendant  hoarded,  to  ascertain  if 
"  D(d"endant  was  stopping  there,  and  if  he  was  not  going 
■  away.  Mrs.  Romaine  said  Défendant  was  stopping  there, 
■'  and  that  he  was  leaving  the  following  niorning  for  Xew- 
"  V'oi'k.  When  she  .said  so,  she  saiil  she  did  nt)t  wish  lujr  name 
"  pnhlished  to  any  one  but  Plaintifl".  1  then  returned  to  the 
'  store, an<l  told  Plaintiff  what  she  liad  said.  When  I  delivered 
'  this  to  Plaintitl'he  told  me  to  tell  the  sanie  to  Mr.  Devlin, 
'  his  attorney,  whieh  !  did.  This  is  the  only  communication  J 
'  made  to  Phiintitl' or  his  attorney  ahout  the  matter,  nnd  it  is 
'  ail  I  know  about  tlu;  matter."  The  judginent  in  the  Superior 
Court,  rendered  on  the  Cithof  March,  bSôi),  H.Mxii.EY,  .Justice, 
dismissed  the  pétition.  The  Ai)pellant  contended  :  1.  That  there 
were  not  of  record  sutiicient  reasons  for  the  belief  that  Défen- 
dant Avas  innuediately  aliout  to  leave  the  Province  with  frau- 
dulent  intent,  as  nientioned  in  the  second  section  of  the  act, 
that  Ijelief  l)eing  alleged  to  be  founded  upon  the  statement  of 
two  per.sons  who  déchire  they  never  made  such  statement; 
2.  T^iat  if  Plaintiff  had  grouuds  for  his  l)elief  other  than  tho.se 
alleginl,  he  sfiould  hâve  stated  them  clearly.  in  order  that  Dé- 
fendant mig.t  hâve  an  opportunity  of  testing  their  truth,  but 
liad  faile(l  to  do  so.  The  Respondent  contended  that  OJlendorH' 
and  Bishops  statements  sustaiiUMl  the  main  point  that  Défen- 
dant was  abolit  to  leave  for  New-Voi'k,  and   that  he  was   not 
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to  be  ivstricted  to  tlie  literal  .uid  pi'ocise  alle^oitions  of  the 
affid.'ivit,  but  eould  prciduce  othei-  tcstiniony  to  sliew  tlie  frau- 
(lulerit  inteut  oï  JJetVMuhint,  Jiiid  luid  doiu;  ho  froin  Petitioiicis 
own  witueHHos  .MitRcieutly  ti)  warrant  tlu;  judgiiunit  oi'  tlic 
court  bolow. 

M()NI)EI>E'I',  J.,  il)  expressing  lus  dissont,  said  :  "  It  is  propor 
iirst  to  consider  tlu'  law  which  is  to  rule  tliis  case,  in  onlcr 
witli  cortainty  toapply  it  to  tiie  facts.  Tlie  statute  J2th  Viet., 
cap.  42,  lias  the  followiiig  ("ind)  .section  :  amonifst  other  tliini,rs. 
it  eiiacts  tliat  "  it  shall  be  lawful  for  the  court,  or  anv  JikIl'i' 
of  the  court  wlience  aiiy  ])rocess  sliall  hâve  issued  to  arivst 
any  jierson,  eitlier  in  terni  or  vacation,  to  order  any  such  peison 
to  be  discharged  out  of  custody,  if  it  shall  be  niade  to  appear 
to  hiiii,  on  sumiuary  pétition  and  satisfactory  proof,  that  there 
was  net  suthcient  reasou  for  the  belief  tlmt  J)efendant  was 
iiiiniediately  about  to  leave  the  Province  with  ûviudulent  in- 
tent."  The  statute  above  (pioted  was  passed  to  prevent  friv(j- 
lous  îind  vexations  arrests.  The  reasons  or  causes  of  belief  imist 
be  disclosed,  in  order  that  the  coiu\se  thustaken  by  any  party, 
on  the  strength  of  the  information  lie  haa  obtained  and  wliieli 
lie  is  bound  to  disclose,  iiuiy  fuirly  be  tested.  l  may  at  once 
add,  that  it  is  évident  that  the  reasons  assigned  by  the  party 
niakiiif»'  the  attidavit  are  the  only  ones  which,  on  the  pétition 
for  release,  are  to  be  taken  into  con.;ideration,  othervvise  any 
oiie  could  liazard  an  arrest,  and  wlien  brought  to  account, 
would  travel  ail  over  towii,  ur  anj'^vvhere  else,  to  discover  e\  i- 
deiice  of  presuniption  which  lie  knew  nothing  of  at  the  tiiiie 
he  niade  the  atfidavit.  Moreover,  he  would  secure  hiniself  froin 
a  pi'osecution  for  perjury,  inasniuch  as  he  would,  of  course, 
lely  upon  the  fact  that  lie  never  swore  to  the  existence  of  facts 
justifying  such  presuuiptions.  Assuuiing  the  above  to  be  law, 
it  suttices  just  to  read  the  évidence  a  considérable  part  whercot' 
is,  in  iiiy  opinion,  altogether  irrelevant,  to  coiiie  to  the  conclu- 
sion that  Siiarply  lias  either  vexatiously  caused  a  capids  ml 
respoiidenduvi  to  issue  against  Appellant,  or  that  he  lias  inis- 
couceived  what  was  told  hini  by  Saninel  (erroneously  callcil 
Marcus)  Ollendorf  and  William  Hisliop.  They  merely  told 
Sharply  that  Blackensee  was  to  leave  for  New-York.  1  inust 
say  that  it  is  singular  eiiough  that  those  two  witnesses  sliould 
hâve  taken  the  trouble  to  coiivey  such  information  to  Sharply, 
antl  it  is  not  the  less  remarkable  that  Mrs.  iioiiiaine  ex[)rcss(Ml 
her  wisli  that  noonebut  Shai-ply  should  be  niadi'  ac(|UaiiitiMl 
with  lier  saying  that  Blackensee  was  to  leave  next  moniini; 
for  New-Vork.  But,  indepcndent  of  such  circuinstances  beiii^' 
of  no  ureat  wei^'ht,  it  must  be  borne  in  niind  that  vve  hâve 
nothing  lc;/idlu  ixnd  judiciaUy  to  do  with  such  considei'atioiis, 
wliich  are  not  those   .Sharply  grounded   liis  belief  on.  1  need 
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liîirdly  a<l(l  thut  tlic  otli(!i'  circumstanoos  tlisclowed  in  tlic  course 
of  tlu'  évidence  are  to  be  treated  in  tlic  sanie  wjiy,  and  tlmt 
tlie  judo'es  sliould  noi  allow  tlieir  deciHions  to  bc  in  tlie  least 
inflnenced  by  tlioni,  either  i'ttr  or  a(rainst  Plaintirt'or  Défendant. 
Il  is  ail  important  t'or  each  nicnibcr  <»t'  the  cotnniunity,  and 
sDciety  at  laro-e,  tbat  none  but  well  grounded  arrest  for  debts 
sliould  takc  place.  Tlic  lil)erty  ot'  the  subject  is  80  sacrcd  tliat 
wliocver,  \\  ithout  just  cause,  interfi'res  therewith  sliould  not 
(|()  so  witli  iiiipunitv.  l  tliink  the  pétition,  instead  ot'  bein^ 
(lisiuisscd,  sliould  liavc  been  maintained,  and  Défendant  dis- 
chai-fj^ed.  I  therefore  opine  for  the  reversai  of  tlu' judgment  of 
the  Supcrior  Court." 

IJiU'XKAr,  .Judf.f(!  (id/t(ii%\w\d  thatthcrc  wcre  facts  of  record 
which  sutHcicntly  sliewed  the  frauduleiit  intent.  The  parties 
liad  contvadicted  what  l'iaintitt' had  said  in  his  atîidavit,  but 
tliere  Nverc  othei  '' icts  brou^iit  ont  by  the  évidence  for  Dé- 
fendant. He  had  i  ft  for  N^ew-Voi'k,  lus  shop  was  shut  up, 
aiid  there  was  évidence  that  liefore  leavin^,  certain  trunks 
wer<;  deposited  witli  Moss.  Parties  did  not  like  to  be  sUj»posed 
t<»  f,nve  infoniiation  to  a  creditor,  but  wliy  <lid  thcy,  in  this 
case,  o()  to  Plaintiti",  wliy  say  that  Défendant  was  going  to 
leave  !*  The  IMaintiti' lutd  reason  to  takc  the  alarm.andin  niost 
cases  the  iiieiiiory  of  a  creditor  would  lie  quite  as  g<Mxl,  in 
relation  to  what  was  told  liini  about  liis  debtoi',  as  that  of  tb-C 
parties  froni  whoni  he  got  lus  information.  In  commercial 
inatters,  .souie  latitude  must  be  f^iven,  notwithstatiding  the 
linieiicy  now  sliewn  by  récent  lei^islation  in  doing  away 
with  iiii])risonment  fordebt. 

The  Chief  Justice  :   1  do  not  concur  in  tiie  judgment  to  bo 
leiidei'ecl  by  this  court. 

JudgmeiitconHi-med.  (10  I).  T.  H.  (.'.,  p.  2-K),  et  (i  /.,  p.  2HS.) 

lll.KAKLKV,  for  A[)pellant. 

Dkvlix,  for  Respondent. 


FAITS  ET  ARTICLES.-VIVA  VOCE. 

CoUK  Sii'KitiiauE,  Montréal,  2S  mai  ISôO. 
Coram    i\    Mondkllt,   J. 
L\\VHKN'("E  Moss  ''.S'.  Wll.LIA.M  D( )r(iI,ASS  et  al. 

Jnijé  :  l^u'uiie  partie  assignt'e  il  rt'jjoiulro  rirû  t-on;  à  des  iaitH  et 
iirticios,  ne  peut  Odiisiilter  des  ii()te,s  écrites  (jne  pour  citer  doH  liate»  ou 
<io.s  diillres,  et  doit  être   empcclit'e  de  voir  ces   notca   pour  tout  autre 

olijet. 

Motion  de  la  [)art  du   Di^maiideur   (pi'il  lui  soit  permis  de 
ri'>])ondre  <lc  nocu  à  (juchiues-uns  des  interrogatoires  our  faits 
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et  articles  à  lui  soumis  le  4  mai  185!),  et  tic  substituer  aux 
réponses  (|u'il  a  faites  ce  jour-là,  d'autres  réponses  contemits 
<lans  la  motion  ;  cette  motion  est  appuyée  d'un  atfidavit 
du  Demandeur,  dans  lequel  il  allègue  (pi'en  conséquence  des 
discussions  fréquentes,  qui  avaient  lieu  à  l'enciuête,  entie  les 
avocats  dans  la  cause,  des  conversations  qui  avaient  lieu 
entre  les  spectateurs  et  du  bruit  qui  se  faisait  dans  l'apparte- 
ment, par  suite  des  enquêtes  faites  dans  d'autres  causes,  le 
Demandeur  était  devenu  cf)nfus  et  embarrassé,  et  son  atten- 
tion avait  été  distraite;  (jue  la  confusion  dans  hujuelle  il  avait 
été  ainsi  jeté  l'a  empêché  de  comprendre  'es  interrogatoires 
auxquels  il  demande  à  répondre  de  nouveau,  que,  par  suite 
des  interruptions  fréquentes  de  l'avocat  des  Défendeurs,  ayant 
pour  objet  d'empêcher  le  dépo.sant  de  consulter  un  |)rojet  de 
réponses  qu'il  avait  apporté  avec  lui,  il  a  été  rendu  incapalilr 
de  recueillir  ses  idées  et  de  répondre  pertinennnent  aux  in- 
terrogatoires en  question,  que  le  déposant  a  re(;u  la  permission 
de  l'honorable  juge  président  à  l'enquête,  l'hon.  C.  Mondelet, 
«le  référer  aux  réponses  qu'il  avait  préparées,  pour  rafraîchii' 
sa  mémoire,  mais  seulement  (juant  aux  chitiVes  et  aux  dates 
et  que,  quand  il  les  consultait,  même  pour  ceUi,  il  était  cons- 
tamment troublé  par  l'avocat  des  Défendeurs,  qui  l'empêchait 
cft'ectivement  de  le  faire  :  (jue,  vu  ces  raisons,  il  demande  à 
substitue)' aux  réponses  faites  celles  contenues  dans  l'atlidavit 
et  la  motion.  Motion  rejetée  avec  <lépens.  (1)  S  J.,  p.  î)2.) 

.b>ii\  Hlkaki.hv,  pour  le  Demandeur. 

K.  and  (J.  Lafi.amme,  pour  les  Défendeurs. 


FAITS  ET  ARTICLES. 

QuKEX's  Bknch,  Ai'I'Kai.  Side.  Montréal,  !Jth  June,  iSiiO. 

HeforeSirL.  H.  LaFontaixe,  Baronet.,  C.-J.,  Avlwin.  Divai, 
MoNDELE'i",  Justices,  BaI)(;lev,  .Tu  Ige  ad  Ikk-. 

Moss.  Appellant,  auil  DorcLAs  et  al.,  Respondents. 

Jugé)  Il  Cour  S  II  péri  eu  n-.  Qu'il  ne  sera  ])a8  jjennis  à  un  Deiuaiiileiir 
(le  produire  de  nouvelles  réjwn.ses  à  des  iiiterrojratoirt's  sur  faits  it 
articles,  sur  un  attidavit  jiar  lui  fait,  qu'en  raison  des  arguments  «le 
conseil  et  do  la  confu.sion  qu'il  y  avait  en  ((nir  à  reucjuête,  où  ses  ri' 
ponses  furent  j)rises  ?'m/ jwe,  il  devint  embarrassé  ;  et  que  l'action 
sera  renvoyée  sur  les  réponses  faites,  nul  témoin  n'ayant  été   examiné. 

En  Appd  :  Que  le  dossier  soi  a  renvoyé  au  tribunal  inférieur  jiour 
y  être  procédé  ult'érieurement  il  l'enquête,  chaque!  partie  })ayant  sos 
frais  en  appel. 

The  action  in  thc  coui't  bdow  was  bnaight  upon  a  jui.uus- 
sory  note,  dated    the  2'"'    Aprii,   1(855,  at  threc    rnonths,  for 
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es"  2  n,  iitiido  bv  William  Dfiiglas,  ont'  of  DcfciKlaiitH, 
|i;iyaM('  Ut  an  indorsed  by  tli'  uthei'  Défendants.  Tlie  plea 
was  t.<)  tlie  eft'ect,  tlint,  wlien  tl»e  note  wax  presented  foc 
piiynient,  Défendants  ^ave  Plaintifli'  a  renewai  note  for  tlie 
siniie  aniount,  wliicli  was  also  lenewed  nj)  to  the  27tliA  ])ril, 
1857,  when  it  waspaid.  and  ail  nnsettled   transactions   elosed. 

The  onlv  évidence  t)f  i-ecord  consisted  of  Plaintift"s  answei's 
ti)  interrogatories  ft'nr  faits  et  ((rticl.es.  Thèse  answers  were 
confused  and  contradicto)y,  and  Plaintif!'  nioved  to  l»e 
jx'rniitted  to  ]iroduce  other  coirccted  answers,  to  the  (J,  7,  H,  !), 
10  and  1.'}  iiiten-ofratories,  whieh  answers  were  i)rodueed  with 
flie  motion.  An  aiîidavit  of  Plaintifi  was  tiled  in  support  of 
iliis  motion,  settin^Mip,  in  etfect,  tliat  his  answers  were  taken 
rirn  rare,  in  open  court,  that  fi'om  the  fi'e(|uent  arguments  of 
coun.sel,  on  both  sides,  of  déponent,  touching  his  examinati(»n, 
and  from  theconver.sation  of  the  by-standers  and  other  distur- 
lianc'S  'Miisequent  on  the  evipipten  then  goi'ig  on,  he  became 
omfu.sed  and  perplexed  and  was  preverited  from  looking  at 
tlie  sketch  of  his  answers.  'l'his  motion  was  rejected,  an(l,  on 
tlie  .SOth  .lune,  1.S5Î),  the  <  "ourt  (Monk,  Justice),  rendered  a 
iii;ii;U(ent,    dismissing   the    i'iaintitt's   action  :    "  (yonsidering 

thn*  itappears  from  the  answers  of  Plaintift' to  interrogato- 
•  rie.s  sur  faits  et  articles  that  the  promi8.soi"y  note  dated,  &c. 

On  which  tins  action  rests,  was  renewed,  paid  or  satistied  by 
'^  a  rentwal  thereof,  in  numner  and  form,  and  at  the  time  set 
'  forth  in  the  plea  tirstly  pleaded.  '  In  appeal,  Mondelet 
ditt'ered  as  to  the  costs,  which  he  tluaight  should  bave  been 
ullowed  to  Appellant,  because  he  had  .succeeded  on  his  appeal, 

Chief -.Justice  :  1  was  disposed  to  c<»nHrm  the  judgnient  of 
the  court  Itelow. 

-ludgment  in  appeal  :  "  Seeing  that  Appellant's  action  is 
biought  upon  tlie  pioniissory  note  declared  upon,  the  signa- 
tui'es  whereof  are  adnntted  by  Respondents  ;  seeing  that  Res- 
pondents  were  bound  to  ]|)rove  their  plea  of  payment,  as  by 
them  set  np,  and  that  tiie  oïdy  évidence  in  support  of  their 
ilefenci'  is  to  be  found  in  the  answers  of  Appellant  to  the  in- 
tcri'ouatories  sur  faits  et  articles  sid)mitted  to  hiiri  by  Respon- 
ilt-nts  :  .seeing  that  said  defence  lias  not  beon  sustained  by 
proof,  iUid  that,  in  the  award  of  judgmentin  f»vor  of  Respon- 
ili'iits,  tliere  bas  been  eiTor  ;  .seeing,  however,  that  justice 
n'(|uires  that  the  parties  Appi'llant  and  Respondents  should  be 
liermitted  to  aiiduce  further  eviden  respectively  upon  the 
iiiotcns  in  issue  lietween  them.  It  is  coiisidered  and  a<lju(liie<I 
by  this  court  that  tlie  ju<li;iiient  rendered  >'V  the  Superioi-  (  V)urt 
|>1'  Montréal,  on  the  .SOtli  .lune,  1<S,5!>,  be  and  the  saine  is  liereby 
reversed  :  and  it  is  further  coiisidered  and  adjudged  that  the 
itcor<1  be  remitteti  tothe  Superior  Court,  lo  the  intent  that  the 
'■iKfui'te  be    reopeiied,  and  that  the  parties  respectively  be  eii- 
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Kblefl  to  proceed  to  the  adduction  of  évidence,  und  to  take  suoli 
further  proceedings  in  tlie  Superior  Court  as  they  inay  bc  ad- 
vised,  and  as  to  lavv  and  justice  niay  appertain,  and  lastly  it 
is  ordered  that  each  party  do  bear  his  own  co.sts  incnrrod  lioro 
in  appeal.  "  (10  D.  T.  H.  C,  p.  248.) 

Bleakley,  for  Appellaut. 

R.  and  G.  La  flamme,  for  Respondents. 


NAVIGATION.-COLUSION.-RESPONSABILITE. 

QrEEN's  Bentii,  Appeai.  Side,  Montréal,  4tli  .Tune,  ]8(!0. 

Before  Sir  L.  H.  LaFontaine,  Bart.,  Chief  Justice,  AviAvrN. 
Dl'VAL  and  Moxdelet,  Justices. 

The  Hahuour  Commissioners  of  Montréal,  Appellants,  and 
Grange,  Respondent. 

Jugé:  1.  Dans  une  action  contre  le  capitaine  d'un  vapeur  d'outre-mer. 
en  dommages  rC'Sultant  d'une  CDllision  du  vapeur  avoc  un  qnai,li's 
dommages  en  question  avaient  été  causés  par  la  r.égligeuce  et  lu 
maladresse  de  l'Intimé  et  de  sou  équipage. 

2.  Que,  généralement,  le  capitaiuH,  eu  vertu  du  droit  maritime,  comme 
l'agent  wstitor  et  préposé  des  propriétaires,  est  respo  i.sable,  et  que,  par 
la  20*' sec.  de  la  18*^  Vie.,  cli.  148,  ^'  est,  aussi  l)ien  que  tous  autres 
ca[)itaines  de  vaisseaux,  respc  asabij  envers  les  Appelants  pour  dnni- 
nuiges  causés  aux  quais  confiés  à.  leurs  «oins. 

3.  Que  le  quai  n'étant  pas  on  bon  ordre,  la  règle  de  deux  tiers  de  neuf 
jiour  du  vieux,  ï>eut  être  considéré  comm'  devant  guider  la  discrétion 
de  la  cour  eu  accordant  des  dommages. 

The  action  was  brought  a^jainst  the  niaster  of  the  Naiili 
American,  one  of  the  océan  steamers,  to  recover  £02  10s.,  tlie 
amount  of  damage  occasioned  by  th(;  steamer  having  strtiek 
against  the  Island  wliarf,  in  the  liarbour  of  Montréal,  Plaintitî's 
liaving  themselves  expended  the  amount  sought  to  be  reeovered 
in  repairing  the  wharf,  after  tlie  damage  donc  by  the  collision. 
The  Défendant  pleaded  :  firsf,  that,  during  the  wliole  trip. 
from  Québec  to  Monti-eal,  and,  at  the  time  of  tlie  eollisinn 
Défendant  had  on  board  a  braneh  ]nlot,"  as,  by  law  and  tlic 
"  statutea  in  auch  case  niade  and  provided,  he  was  bound  tn 
"  hâve,  who,  at  the  time  of  the  accident,  had  the  .sole  charge, 
"  order  and  control  of  the  steamer,  and  such  braneh  pilot  had, 
"  at  the  time  of  the  collisior.,  the  connnand,  Cijntrol  and  direc 
■'  tion  of  the  steamer,  and  the  working,  steaming  and  navigu 
"  tion  thereof,  and,  by  means  of  the  premises,  Dofendîint  was. 
"  at  the  time  of  such  pretended  collision,  undfr  no  liability 
"  whatever,  foi'  and  in  respect  of  the  working  and  navigation 
"  of  the  vessel,  either  towards  Plaiiîtiff's  or  any  other  persoii  or 
"  body  j)olitic  :  and  if.  during  the  time  said  steamer  was  so  midi  r 
"  the  control  of  such  braneh  pilot,  said  vessel  struek  against, 
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:\\\i\  ('îHiscd   (lmnii;4;(>  to   Plaintitîs'  wliaïf,  lie   DcrcudMiit  ih  iii 
no  way   le^^'ally  Itonnd  to  pay  thorot'or,  or  indointiify  Plain- 

■  tiffs  ai>;aiiist  iiiiy  sucli  lossaiid  danuiije."  The  scnnul  plea  sot 
M\)  that  Plaintitis  wcrc  bound  and  obli^'e<l,  l)y  law,  to  kccp 
tlinclianiu'l  leadin^'  iuto  tlio  port  fiTo  nnilopeu  t'or  thc  paHsa<;o 
(if  vessels,  but  failed  to  keep  tlie  diannol  safe  and  navigable, 
iUiil  that,  at  tho  tinu'  in  question,"  said  cliannol  was,  as  Dc- 
"  fendant  at'tei'\var<ls  ascertained,  obstructe<l,  intricate  and 
"  dang-erous  for  the  passage  of  vessels  ;  that,  if  any  injnry 
"  wa.s  donc  to  the  wharf,  the  sanio  was  attributable  to  tho 
"  iiegh'et  iind  fault  of  P'aintiffs,  in  not  keeping  the  channel 
'  siiftieiently   (h'ed<>'e(l   and   open    for  tlie   passage  of    vessels." 

The  l/i  li'd  plea  set  uj)  that  the  wharf  pi'ojected  Into  the  streaui  ; 
tliat  every  pi'ocaution  was  taken  to  avoid  collision,"  bnt, 
'  owing  to   the   violence   and  foi'ce   of   the   current,  and   tho 

■  power  of  the  wind  assistintr,  said  stt'amer  was  driv<m  bv 
'  tlu>  foi'ce  and  oblitjue  direction  of  the  strearn.on  and  against 

said  Island  wharf,  and,  if  any  damage  was  donc  to  the  wharf, 
"  which   Défendant  expressly  «lenies,  it  Mas  not  tlirongh  any 

■  fault  of  Défendant,  his  oHicors  or  crew,  but  owing  partly 
"  to  the   projection   of    the  whaïf  so  far  into   the  river   St. 

'  Lawrence,  aiid  i)artly  to  tho  iiTesistil)le  vioUnice  of  tho 
"  ourrent  bearing  on  and  against  the  whai'f,  and  the  ])o\ver  of 

■  the  wind  assisting,  and  the  same  was  the  efi'ect  of,  and  was 
"  oocasioiu'd  by,  a  /'o/vy'  majeure,  for  which  DefiMidant  was 
"  notand  eannot  be  held  responsible."  On  tho  "inth  Septeinbfr, 
IN.ÔS,  the  judginent  of  the  court,  Smith,  Justice,  disuiissed 
l'iaintifî's  action:  "  t'onsidering  that  Défendant  hath  fullv 
"  proved  that,  at  the  tiuio  of  the  accident  coniplained  of,  tlie 
'  sliip  or  steamer  North  Ameriean,  \\\w\vôi  ])efendant  was 
"  iiiaster,  was  under  the  exclusive  care  and  charge  of  a  licensed 
"  brandi  pilot,  as  provided  by  the  statute  in  foi'ce  in  tins 
"  province,  and  was,  at  the  inné  navigated  by  the  branch 
"  piU)t,  by  roason  of  which  the  whole  })owor  and  control 
'  (.ver  the  ship  or  steamer  was  in  the  branch  [«ilôt,  and 
"  not  in  Défendant,  and  to  the  exclusion  of  Défendant  (  O  : 
"  aiid,  fni'ther,  considei'ing  that  Plaintift' hath  not  prov"!  that 
"  tlii' collision  oi' accid(Mit  coniplained  of   IMaintiff  was  caused 

'  by  any  act  or  thing  by  l'cason  of  which  Défendant  could  \k\ 
"  liy  law  held  liable  or  responsible.  oi-  by  roason  of  which  the 
"  pilot  in  charge  could  hâve  been  e.xonerated,  the  coui-t  doth 
iiiaintain  the  exception  lirstiy  pleaded,  and  doth  disniiss  the 
action."  In  r(^n<lering  ju<lgnient,  the  honorable  judge  stated, 
tliat  the  .srr'()//f/ and  /Aùv/pleas  wero  nianifestly  not  pi-oved, 
but   niade   no   allusion    to  the    section   of    the     harbour    act 


■<• 
••• 


\)   y.  .H.   /.'.   r.  clc  lHH(i.  cil.   su.  s,.r,   .-.7. 


m 


:i()0 


H.MM'OH'l'S   .ni|)M;iAII{KS    liKVISKS 


uliovr  rcrm-cd  to  and  ((Uotcd  liclciw,  iior  wjis  aiiy  opinion 
i'xprcssed  ms  to  wlictlicr  tin-  inipcriid  pilotage  acts  wcrc,  oi' 
wvrv  not,  in  force  in  J^ower  Canada,  nor  was  any  provincial 
statut»'  rcfci'i'cd  to  as  t'stahlisluniL;"  conipulsory  ])ilota^T.  On 
bchali'of  A])pella,nts,  the  t'ollowin^'  points  wei't;  iir^^cd  :  I.  Tliat 
]>y  onr  ])i'()\inc*ial  statutcs.  pilotat^c  is  not  conqjulsoiy  for 
vt'sscis  na\'i^atin<4'  tliat  part  of  the  St.  J^awi-cncc  lu'twecn  tlic 
port  of  (^)m'l)rf  and  the  city  of  Montréal.  2.  'l'hat  tlie  iinpeiial 
lepslation  resj)ectin^'  pilotage,  wasnevei-  in  force  in  Cknacia.  (  I  ) 
Hut,  even  if  sucli  impérial  législation  were  in  force  in  Lowcr 
('aiiada,  yet  Respondent  was  liaMe.  .'}.  Because  the  plea  only 
allej>'ed  tliat  a  hranch  j)ilot  was  on  board  and  in  cliar<fe  of  tlie 
steamer,  whicli  was  nt)t  sufficiont,  vvithout  (illri/iiu/  timl 
prorimi  ilnif  f/ic  (Idunif/c  iras  ocnininvrd  hy  flic  failli  or  nicii- 
/>iicih/  of  flir  pilot,  and  tliat  the  j^/'.s/  exception,  as  maintaineil 
by  the  jud^ment,  was,  therefore,  nnfonnded  in  law.  4.  'l'iiat 
res[)onsibility  is  directly  thi'own  upon  the  master,  i)y  tlic 
Montréal  harbour  act  of  1855,  IIS  Vict.,  cap.  148,  sec.  '10. 
which  enacts  :  "  If  any  injuiy  shall  be  done  to  any  of  tlic 
"  wharves,  piers  or  other  works  in  tht^  said  hai-boin-,  coiis- 
"  tructed  or  to  be  coTistructed,  by  atiy  vessel,  or  by  the  care- 
"  h.'ssness  or  wantonne.ss  of  the  crew  tluîi'eof,  while  in  tlic 
"  exécution  of  their  (hity  or  the  orders  of  their  superior 
"  orfic(M's,  it  shall  be  lawful  for  the  said  corporation  to  sci/c 
"  such  vessel  and  detain  hei-  until  the  injury  so  donc  shall  liaxc 
"  l)ecn  repaired  by  the  master  or  ci'ew,  or  until  security  shall 
"  bave  been  ^iven  by  the  said  master,  to  pay  such  ainount 
"  for  the  injury  and  costs  as  may  be  awarded  in  any  suit 
"  wliich  may  be  1  -ou^ht  a<,^ainst  him  foi'  the  same,  (ir,(l  lie  is 
"  hci'chji  (Icchi..  'n  l)c  lidlih'  fo  tliç  su iil  corporufioi)  foi-  (ivj/ 
"  siicli    injvry.     (     ) 

AvLWix,  Justice,  held  tliat  the  tirst  plea  was  nnfounded  in 
law.  It  went  u])on  the  ground  that  there  could  in  no  ca«e  1m' 
any  liability,  if  the  sliip  was  in  charg'e  of  a  licensed  pilot.  'l'In' 
hi^diest  authority,  that  of  Dr.  Black,  whose  accuracy  and  alii 
lity  are  a(bnitted  byall,  was  ao-ainst  such  a  docti'ine,  as  woiij.j 
br  foun<l  on  rcfei'ence  to  the  ca.se  of  "  The  I^oi'd  .bihn  liussell, 
Stuart's  Vice-Admiralty  Reports,  p.  lî)().  The  second  |»lea  was 
of  a  most  extraordinary  character.  It  amonnted  to  tliis,  that 
the  coi'poration,  Apiiellants  in  the  case,  were  bound  to  rt'inovi- 
ail  the  natural  ditticuties  in  the  naviiration,  and  niake  it  fit  for 
vessels  of  anv  amount  of  tonnam',  and  that  vessels  wliicli 
coine  into  the  harbor  and  cause  damage  to  the  property  undci 

(1)  See  (>  (Jeo.   IV,  oap.  1"2.")  ;   Mercliaiit  sliippiii^  act  of  lS.">4._//V.s7  claiisi!  ni 
\y,\y\  lîflh  :  Stiiart'.s  Viii-A<lmirnllii  Rt-port"-  p.   iit.'i. 


(•_')  See  alsd  •_'()  Vict.,  cli.  \H\,  scct.    Hl. 
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cliiii-ti»'  of  tilt'  corporation  sliall  iiotbe  lioM  responsildc,  liccausc 
tlic  channel  vvas  iiot  suite»!  to  vosnuls  >>ï  such  laro-(>  dranolit. 
As  it"  tlu'  liai'lxnir  côimiiissionci's  liad  cîitictvl  or  f'orccil  tlic 
Vfsst'l  to  eoiiif  to  tlic  liarbour  of  Montréal.  Tlie  évidence 
sliewed  tlie  collision  was  the  resuit  of   ney;li<fe)ice   and    care- 
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Icssness  :  tliere  was  no  t'oundation  for  the  |)lea  of  fitrci'  iiki- 
ji'Hi'c.  Tlie  diiy  Avas  fine,  vvitliout  wind,  tlie  collision  took 
place  in  day  lif^lit,  and[tlie  fact,  sliewn  in  évidence,  tliat  vesseis 
(if  tliis  size  liad  always  previonsly  ^one  [)ast  tlie  wharf  in 
((iiestion  to  tlu;ir  lun-tli  in  the  Queen's  dock  without  ditficulty 
or  collision,  clearly  indicated  that  the  stanier  in  (piestion  witli 
proper  care,  nii^-ht  hâve  reaclietl  lier  l)ertli.  without  doin^"  the 
(jain. >:••('  con)plained  of. 

\)\' \  vr„  Justice,  dissenteil  froiii  the  iudijfiiient,  on  the  o-round 
tliat  lie  i.  nif^dit  it  established  that  tlu-  wharf  projectecl  too 
iiiucli  into  ,lie  streani,  and  that  the  channel  was  narrow  and 
sliallow.  If  'lie  harhour  coinniissionei-s  had  dred^cd  the 
cliannel  before  the  collision,  as  inucli  as  it  would  appear  that 
tliev   lia<l    donc    since  the  collision  niioht  hâve   becn  avoided. 

.IriXiMEN'T  :  Seeinjj;  that  Marcel  Mathieu,  a  vvitness 
(xaniined  by  Respondent,  is  the  brauch  pilot  wlio  isalie^ctl  in 
tlie  Hrst  (exception  pleaded  by  hini  to  hâve  had  the  .sole 
cliiir^'e,  order  and  controi  of  the  .steaniship  ^Vo/7//  Amcriraii 
whereof  Respondent  was  and  is  inaster,  at  the  tiiiie  of  the 
collusion  in  respect  whereol'  the  présent  suit  is  bi-ou<^lit,  was 
not  an  admissible  or  conipetent  witness  on  the  part  of  the 
i!es])ondent  or  of  the  ship. 

Seeiny'  that  liis  testiniony  was  didy  objecteil  to  by 
Ap])ellants  at  th<'  tiiiie  of  liis  exaiiiination,  aii<l  that  the  sanie 
was  taken  subject  to  such  objection,  tli  >  décision  of  wliicli 
was  res(!rved  till  aftei"  Hnal  hearing,  and  that  his  déposition 
heing  tht,  only  testiniony  in  the  cause,  in  relation  to  the 
f'in])lovinent  of  a,  brancli  pilot  or  of  what  occurred  on  board 
of  the  said  vessel  at  the  tinie  of  tluï  collisioii,  iiuist  impliedly 
liave  heen  received  by  the  court  below  as  admissil)le,  in  wliicli 
tliere  is  error.  It  is  considered  and  adjiid^ed  that  the  déposi- 
tion of  .said  Mathieu  be.  aii^l  the  saine  liereby  is  rejecte»!  and 
^tl•^ek  from  the  files,  ami  held  aiid  takfii  for  nauy'ht. 

And  sceinii',  therefore,  that  no  Icii-ai  evidenc(!  lias  beeii 
adduced  to  supjiort  the  said  tirst  plea,  eveu  upon  the  sup]«)si- 
tion  that  the  saine  was  to  lu-  held  suthcient  in  law,  the  saine 
is  liereby  disiiii.sscd   and  the  saiil  exception  overruled. 

Sueiii;-  that  Resjiondeiit  hatli  wliolly  failed  to  l'stablish  in 
jiroof  t'ie  second  and  tliird  e.\  eptions  by  liini  ph-uded,  and 
tliat  the  saine  oiixifht  t'ierefore  to  hâve  iioen  o\eriuh^d  and 
disniissed. 

Seciiii;  that  Appellants  hâve  pruved  that,  on  the   '2')i\\  day 
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of  Octolier,  1<S5(),  tlu'  wcatlici-  beiiig  tinc,  iii  tlic  <lu_v  tiiiir.  ||i,. 
c'haniu'l  liciiiff  flear  !in<l  unobstnietiïd  tlie  steainship  Norlli 
America n,  wlicrcot'  Hcspoiidciit  uns  tlic  niastcr,  luiviii^  ncarcil 
tlu!  red  l)U()y,lu'l()\v  tlic  Island  whai'F.iu  tli^-  liarl)()ui"  <)f  Xldnticiil 
coniinenccfl  sliocriiiff,  and  al)()ve  tlio  buoy  took  a  slicci- 
toward.s  tlic  wliarl'  of  Apixdlants,  tliat  thc  cliuiincl  oi'  tlic 
rivci'  al'tcr  passiiif^  tlie  buov'  is  yjoi'Fcctly  .strai^lit,  tliat  oiic  ut' 
tli(!  ship's  aiiclioj's  was  liaii^inf^-  ovcr  tla'  sliips  bo\v,  ready  tu 
bo  di'oppod,  that  tbc  vosHt'l  was  uii'lor  steaiu  on  hor  way  tu  lier 
nsual  bcrtli,  in  tlu'  dock  callccl  t\w  Quecn's  dock,  in  tlii' 
bavbour  of  Montri'al,  tbat,  on  neaiiiif^  thc  M'harf,  tlic  jib-liouiii 
oftlie  Htcanisbij)canic  in  contact,  and  knockcd  down  tlic  lowcr 
li^'lit  honsc,  situatc  on  tlic  wliai'f,  an<l  tliat  tlicn  the  anclmr 
han^in^f  ovcr  thc  bow  caui(ht  hold  of  thc  piU'.s  of  thc  wlnnl' 
and  tore  thcm  up  with  violence,  tliat  the  Iron  JJidr,  anotlit-r 
steamer  lying  at  the  wharf,  was  (jbli^ed  to  leave  lier  bertli  and 
to  stcani  away,  without  which  shc  would  hâve  been  rnn  into 
and  cniHhcdby  thc  Norlli  Atucrican;  that  if  theanchoi'  had  not 
been  hano-ino-  at  the  bow,  and  had  not  eaught  the  wharf,  no 
daniaf^c  \>y  latéral  prcssui'c  would  hâve  oceurred. 

Scciiif*'  tliat  Hcspondcnt  lias  in  no  niainuîr  attcnipted  to 
sliow  wliat  niana^ciiient  was  had  on  board  of  the  stcanislii]). 
what  oi'dci's  wcre  g'iven,  if  any,  and  by  wlioni,  if  thc  ordcis 
wcrc  obcvcd  or  not,  or  to  account  for  the  nianner  in  wliicli 
the  vesscl  was  so  run  into  and  a^'ainst  the  wharf.  Secino- that 
Rcs])(MKU'nt  lias  wholly  failcd  to  »'stablisli  that  thc  wIimiI' 
in  (jucstion  projected  undnly,  or  that  the  collision  was  occa- 
sioncd  by  sneli  ])rojcction,  but  that,  on  thc  contrary,  it  !ip- 
pears  that,  both  bcforc  and  sincc  the  collision,  thc  Btcaiiiship 
in  (picstion,  and  othcrs  bclon^in^'  to  the  saine  owners,  havc.  in 
safcty,  l'cachcd  tlicir  nsual  berthin^',  in  the  Queen's  dock,  in 
thc  hai'boiir. 

Secing"  that  thc  damage  eoniplaincd  of  was  thc  act  of  tlic 
ship,  and  was  can.scd  by  thc  nc<(li^-cnc(^  and  niisconduct  of 
Uespondt  nt,  and  thc  dcfault  of  thc  niaster  and  of  the  crew  of 
tlic  shi}). 

Secin^'  further  that,  in  ^encrai,  undci*  thc  maritime  law, 
Ucspondcnt,  as  the  a<jfent,  institor  and  préposé  oftlie  owners 
is  liable,  as  also  by  the  ternis  of  the  provincial  statutc  of  Ca- 
nada of  thc  hStli  Vict.,('a{).  148,  scct.,  20,  lie,  to^'cthcr  with  al! 
other  shii)  niastei's,  is  exprcssly  and  in  particular  dcclarcd  tu 
bc  liable  to  the  corporation  now  Appcllaiit  in  tliis  cause  for  in- 
jury  di.ne  to  the  wharf  by  thc  vesscl. 

Secino-  that,  althouirh  the  damage  donc  to  thc  wharf  by  thc 
Hteamshij)  requircd  an  outlay  of  £()2  10  2  to  bc  repaired,  yct 
that  it  appcars  l>y  the  proof  tluit  the  saine  was  not  in  p'ood 
ordcîr   and   condition    wlicn    the  diiniage   eoniplaincd  of  was 


DE    I,A    l'HoVFVCR    DE   {,>î'1!;HEC 


iM\'.\ 


(Imw,  ;\i»(l  timt,  iii  estiii\iitin<f  tlic  mnonnt  to  lie  awiinlnl  to 
A|)[)i'llaiits,  re<,Mr(l  inay  \>v  luuJ  to  tlu'  rule  ot' tvvo  tliinls  nuw 
l'or  oki,  fis  rt^iiide  to  tlic  t'xcrcisc  of  tlio  discrétion  wliicli  tliiî 
(•  )urt  is  callcd  upoii  to  ust^  in  tliis  Ix-lialF,  and  tliat  in  apply- 
iiit^this  rule  tlu'  amoiint  of  damait'  wliicli  Appellants  niij^'lit 
claini  justly  vvould  be  i-educi'd  to  tlie  sinn  of  ,£41  1  (i. 

Scoin»,'  tl)at,  tlicnïfort!,  iii  tlu'  jud^ini'nt  ot*  tlic  court  liclow, 
tiy  wliich  tilt'  action  oF  yVppellants  has  becn  disuiissed,  tlicre  is 
(  rror.  It  is  consider(;d  aiul  adjudgvi'd,  that  tîio  judgnieiit  rcn- 
ilcicd  in  thc  Supcrior  Court,  at  Montréal,  on  tlic  2Sth  Scpteni- 
lici'.  l(Sr)(S,  b(>,  and  tlic  sanic  licrcby  is  rcvoi'scd,  and,  ]»i'occc- 
ding  to  rentier  the  judguient  which  the  coui't  below  ou^ht  to 
liave  rendered,  it  is  furtlier  cousidered  and  adjndgcd  tliat  Hcs- 
pondent  do  ])ay  to  Appellants,  as  and  i'oi'  dania^'es  done  to 
tlieir  wliart'  by  the  steanislii))  or  vessel,  uliereof  Kesj)ondent 
was  nuist<  r,  by  the  collision  complained  of  in  and  Viy  Aj)pel- 
lant's  déclaration,  the  last  nientioned  suiu  of  £41  1  (i,  together 
with  interest  thereou  froni  tiiis  day,  and  ail  costs  as  well  in 
tiie  court  below  as  in  the  C(nirt  licre.*(9  JK  T.  Ji.  ('.,  p.  :J,et  10 
IK  T.  H.  a,  p.  259.) 

A.  aiid  W.  Robertson,  for  Appellants. 

KosK  and  Ritchie,  foi-  liespondents. 

.AiiotliiT  case,  Tmk  H.\Ki!(»rK  Commissionkus  ok  Muntkkai,  v«.  MacM as- 
IKK,  vviis  (lecided  on  .sul)stiiiitiidly  tlie  siiiiie  giouiMl.s,  tlie  Kiime  ilay.  'l'iit! 
|il('ii(liiigs  werd  ulikt'  in  l)otli  cuseis,  and  the.  following  oxtiiU't  fiitni  tlit-  jndg- 
iiii'iit  will  sufliciently  shew  tlie  jioiiits  of  diftcrence  in  the  fiiets  coDiioctL-d 
witli  tlie  eoUision.  In  a])])eal.  4th  .lune,  IHliO  Sir  1^  H.  LvFontai.nk,  Mail., 
('liief-.histice,  AvJAViN,  DevAi,  and  Mondki.ki',  .lustioeH.  .IriMi.MKNT  :  "  See- 
ini,'  tliat  liy  tlie  testiniony  of  Robert  Borland,  niastei'  mariner  and  caiitain  of 
tlie  steanisliip  Auijlo-Sn.fdii.  a  witne.s.s  |irodneed  liy  J{eH|)ondeiit ,  tliat  lie  was 
cliief  mate  on  hoard  of  tlie  sliip  or  vessel,  on  tlie'twelftli  day  of  Aug\ist, 
cigliteen  liundred  and  tiftysix,  \\  liei!  tlie  damage  hy  eollLsion  coiiiplained  of 
liy  Ap})ellants  took  i)lace  in  tlie  liai'hour  of  .Montréal,  an<l  tliat  tlie  accident 
was  oecasioned  liy  tlie  iutrieaey  of  tlie  cliannel  and  the  eurrent  striking  the 
vessel  on  the  jiort  liow,  while  the  shij)  was  going  at  lialf  speed,  that  the  port 
aïK'lior  was  let  go  to  clieek  lier  liow  fair  iiito  the  eliannel,  w  lien  the  cliain 
))iirti'd  at  twenty  fathoms,  that.  at  that  jioiiit,  there  was  ationt  si.xteen 
tVet  of  watei",  that,  in  eonsecjuence  of  the  force  of  the  ciirrent  upon 
the  Ijow  and  the  shij)  heing  so  near  the  hottom.  she  did  not  answer 
hcr  lielni,  that  the  Aiiii/n-Sd.ron  always  answei'ed  lier  lielni,  readiiy, 
iindi'i-  ordinary  eircuiiistances,  Ihat  she  was  well  and  sullicieiitly  maiiiied, 
iiwl  the  orders  of  the  lirancli  pilot  on  hoard  wei-e  instantly  olieyed, 
iiiid  that,  wheii  the  chaiii  bro!;e,  the  steamer  stnu'k  iigaiiist  the  wharf,  to 
wit,  the  certain  wharf,  '.i\  tli'  liarlionr  of  Montréal,  under  the  control  and 
iiiiinagenient  of  AiiiKillant  i,  ir  tlieir  capacity  of  commissioners. 

Seeing  that  the  witiiesses  of  Mespoiideiit  tlu  niselves  liave  estalilished  that 
thc  actàdeiit  (that  is  to  say  the  damage  done  to  the  said  wharf)  was  causcd  hy 
liis  vessel  licing  ton  dcep,  and  froiii  lier  taking  a  sheer  into  the  wharf,  al- 
thiiiigli  lici  helm  was  starlioard  and  lier  engine  revei-sed,  and  as  an  anclior 
li.id  |iic\  idusly  heen  'hrowiiout,  but  that  the  cable  ])rovided  by  the  owiiers 
iiiit  being  sutHcient  foi  .'le  jivrpose  ofsteadyiiig  the  siii)i  aii<l  bringing  lier  ii]i, 
liiokeaiK,  t'iiis  i(i:ileied  i>er  mimaiiagiMbic. 

.*>  'L'iiig  tliat,  niider  fliese  cii(  iiinslaiiccs.  the  tact  tliat  there  was  a  braïKli 
pilot  un    lici!ti<l  of  the    said  \>sscl,  al    the  finie  of  the  cfillision  complained  of. 
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Clin  liiivc  iio  iiifliu'iicc  iipoii  tliu  oiiHê,  (!VL>ii  iipon  tlie  HiippoMitioii  tliiit  tlic  plia 
(if  H('sp()ii(lfiit  in  tlii.s  lu'lialf,  wcii'  légal  and  ailrnisnihlc. 

Si'cini;  lliat  il  is  piovcd  tliat,  nntlif  ilay  in  i|iu?sti(in,  tlic  svcatlnT  w  is 
caliM  ami  t'air,  I  liât  t  lie  ((illisinn  (iccuirt'd  in  liroail  ihiy  liglit.  at  uiiilila\, 
tliat  llicic  v\as,  at  tln^  linn',  ont'  foot  tour  iniln'x  liij,'lier  watcr  tlian  tlic  iimmI 
snniiMcr  lc\cl. 

Sccinj4  tliat  l'cs|iiin<k-nt  lias  wliolly  failcd  to  cstahlisli  tliat  tlic  «liai  f  in 
(jncslion  ])r()jcctcd  nndiily,  ni'  tlial  tlic  collision  was  occasioned  l»y  sucli  pio 
jcctioii,  luit  tliat,  on  tlie  c(>ntiai'y,  it  appcais  tliat,  liotli  liefore  and  siiicc  tlic 
said  collision,  tlic  stcanisliip  in()ncstion,  amlotlicis  lidonj^iny  to  tlic  saine 
owncr.s,  liavc,  in  siifcty,  fcaidied  tlieir  nsual  hcitliini;.  in  tlie  <,>iicen's  doi'k.  in 
tlic  said  liai'lio\ii'. 

Sccing  tlial  tlie  dainagi^  complaincd  ol  was  tlic  act  of  tlic  slii|),  and  w as 
caused  liy  tlic  dcfanlt  of  tlic  slii)!  and  tlic  insntîieicncy  of  lier  lacklc,  ap])iuil 
and  fiirnitui'i'  to  wit.  lier  calilc. 

it  is  considered  and  adjiidgcd  lliat  tlie  scvcial  i'Xec|)tioiis  set  iip  liy  lîcs 
)ioiideiit,  and  eacli  and  cxery  of  tlicni  lie,  and  tlie  saine  lici'cliy  me  ovcriuleil 
ami  disinissed. 


REGISTRATEUR.— RESPONSABIUTE. 

(^)ri:KN's  Hkncm,  Api'EAL  Side,  (.Québec,  lî)  jniii  iSliO. 

Px'forc  Sir  L.  H.  LaFontafne,  Ht.,  C'.-J.,  Avlavin, 
])rvAL,  MoNDELET,  iind  Uauclev, -hiHticcs. 

MoNTlZAMMElîT,  Appcllailt,  îllld  TaLIîoT  DIT  (ÎEUVAIS,  Kcsiuttl- 

(leiit. 

Jvgé  :  1.  Qu'un  régistrutetir  est  responsable  des  dommages  on  de  la 
]jeit(M'iiusé(' par  su  néglitrence  d'em-egistrer  une  liypothèqtie,  ou  parmi 
certilieat  fourni  par  lui,  dans  lequel  il  y  a  une  omission,  en  ('oiist'<|iu'iicc 
de  laciuelle  un  aciiuéreur  de  bonne  foi  est  troublé  dans  sa  p(  sscssioii.    1  ) 

2.  Que  l'action  en  pareil  cas  doit  être  en  garantie,  lerégistrutour  étant 
le  garant  de  la  loartie  il  laquelle  il  a  causé  des  dommages. 

Tliis  wiis  an  appeul  from  a  jutlgment  rondered  in  the  Supt - 
rior  Court,  at  Québec,  on  the  P' (lay  of  April,  1(S59,  wliereby 
Appellant,  who  is  tlie  registrar  of  the  county  of  Qu^'bec,  was 
condenmed  to  pay  to  Renpondent  the  fsuni  of  i!57  U)  f),  forda- 
niajUVH  sustained  by  the  latter,  arising  out  of  the  alleged  negiect 
(^f  A])pellant  to  registei*  a  mortgage  upon  ti  certain  property 
which  Respondent  had  purcliased.  In  Februtiry,  1<S48,  one  Pa- 
(|uet  pui'cliased  a  certain  property  in  St.  John  street,  in  the 
city  of  Quel)ec,  In  July,  1<S45,  a  judgnient  was  rendereti 
against  hini,  in  the  Court  of  Queen's  Benclt,  for  the  sinn  ol" 
£25  10,  with  interest  and  costs  :  and  this  judgment  was  regis- 
tered  in  August  of  the  saine  year  by  Dérouselle,  who  hail 
obtained  it  by  assigninent,  the  deed  of  accpiisition  of  the  ]n-(i- 
perty  above  nientioned  was  not  registered  until  Noveniliir. 
I<S45  ;  and,  in  OctoVier,  ]<S4(),  Tessier,  nottiry,  liaving  ajiiiHtMl 
to    Appelhvnt    for    a    certiticate    of   ail   niortgstges   registefcil 

(I)  V.  art.  -il.-)!)  et  -ilTT  C  C 
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iinaiiist  .Iti.ui  l'fi(|U(it,  rt'CcnvL'd  a  ccrtiticatc  in  wliicli  rct'rrcncc 
uas  iiia'lt;  to  a  iiuiiiImU'  oF  niKrtiiMiit's.  I»iit  t)iiiittiti<r  ail  iiumi- 
tioii  of  tlic  jii(Ji;iiit'iit  in  t'avor  of  l)<''n>usi'jlt',  wliieli  liad  lirrii 
ii'K-istL'rcd  in  Aii<nist  iS-lô.  In  Novcniln'i-,  1(S4(),  PrucU'nt 'l'ai- 
luit  flit  (Jei'vais,  tlic  pi'cscnt  ilcsjtondfnt,  actin^'on  tlic  l'aitliot' 
tlii'  ccrtiHcatt'  {nircliascd  froni  .It-an  Pa(|ni't  tlic  pi-opci  tv  in 
(|U('stion.  In  Scpt'-'nilii'i',  l<S5îi,  an  liyixitlu'cary  a(;tion  was  ins- 
titiitcfi  hy  Déi'DUsscllc  !i<;ainst  Rt'spondt'nt,  t'oundril  upon  tlio 
iiiiirt<''a<>('  creat(."l  l»v  thc  imli'iiicnt  rcndt'i'ctl  in  his  favour 
finainst  Pa(|U(;t;  and,  in  Kcltniary,  IcSôô,  a  ciii ifftt ncc  /xn-ftint 
siihrojjdfion  was ^«Tanted  Vty  Di'i'oUHsello  to  Resj)()nd('nt,  for  tlu; 
sinii  of  £47  0  ;i,  heinif  tlic  anionnt  of  jji'incipal.  intcivst  and 
costs  of  his  action  a<>ainst  tlic  lattcr,  llpon  tlicsc  gronnds, 
Hcspondent  institutcd  his  action  a^oiinst  AppcUant  and  ohtain- 
c  1  thc  judgnicnt  t'roiii  whieli  tlic  prcscnt  appinil  was  hron^lit. 
HoLT  and  Tuvine,  foi-  Aj)pcllant,  iiiaintaincd  that  tlic  eci-ti- 
ticatc  ^rantc<l  by  liini  to  Respondcnt  was  notsnch  a  onc  as  thc 
rc<^nstrar  i.s  rc([uircd  to  p;ive  l)y  thc  49th  clause  of  thc  Kc^is- 
trv  Ordinancc:  and  that,  not  l»cini>'  in  thc  course  of  his 
otîicial  dutv,  lui  could  not  bc  licld  liable  for  aiiy  dania^fcs 
(Kcurring  throuj^h  an  accidentai  crror  or  omission  in  such  a 
ccrtificate.  Achiiittin*»*;  howcvcr,  that  thc  rcpstrar  wns  actual- 
ly  bound  to  givc  such  a  ccrtificate,  it  wcadd  bc  thc  duty  of 
aiiy  pcrson  l)ringiiig  an  action  for  daniajLijcs,  against  thc  reois- 
tiar,  bascd  upon  .such  ccrtiticjitc,  to  slicw  that  thc  amouiit 
clainied  liad  bccn  paid  out  by  hiin,  and  not  by  rcason  of  any 
iicii'lcct  oi'  omission  of  his  own,  but  becausc  of  nciiliircncc  on 
thc  part  of  thc  rcgistrai'.  It  was  lait  fair  that  thc  jjarty  bring- 
ino- such  a  suit,  should  bc  madc  to  prove  tlic  amount  of  his 
loss  in  an  accuratc  inaniicr.  in  thc  présent  action  thcrc  was 
iio  proof  of  tliis  kind.  For  instance,  it  did  not  appcar  that 
Dérousselle's  action  was  cver  (Uitcrcd  in  court,  or  that  any 
proccedingH  vvere  liad  after  thc  service  of  thc  writ  and  décla- 
ration. Xeithcr  dit  it  appear  that  Paquet  liad  cver  becn  sued 
by  Hcspiindent  as  liii-:  r/crant  ;  nor  that  any  notice  had  (;vcr 
bi'cn  given  to  liim  by  Respondcnt,  îilthough  it  did  not  a])pcai' 
that  hc  was  insolvcnt.  And  again,  Rcïspondcnt  should  not 
hiivc  paid  Dcrousselle  without  a  judgmeiit  having  bccn  rcii- 
dcrcd  or  even  a  suit  pending  against  him.  Me  should  niore- 
ovcr  hâve  taken  ail  possible  steps  to  cnforce  payment  from 
hiquet.  With  regard  to  tlie  amount  clainied,  tliere  was,  in 
the  first  place,  no  évidence  in  thc  hypothecary  action  of  tlu; 
amount  of  costs  clainied  by  Respondcnt  liaving  bccn  cver 
taxed,  neither  was  trlicre  an^'  évidence  oï  thc  amount  |)ai<l  by 
Kcspondeiit  for  légal  advice.  One  item  of  £2  was  also  pai<l  as 
having  becn  charged  to  Respondcnt  by  a  notary,  for  drawing 
up  a  pctiti(»n  to  His   Kxccllency  thc  governor  gênerai.      For 
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tliis(lomiiii(l  Appt'llant  c('rtainl3'C()iiM  iiot  hv.  liablc  Tlic  ootin- 
H«'l  tor  Appellant  concluded  by  denying  t\\e  liahility  of  tlio  lo- 
{ristrar  in  tlie  action  ;  stating  that  thero  was  not  sutticiciit 
évidence  of  Respondent's  loss  ;  or  tliat,  oven  adniittin^  tlio 
sufïitiiîncy  of  the  évidence,  Appellant  had  been  condeiniied  by 
tbe  court  below  to  puy  double  the  amount  for  which  lie  Wiis 
responsible. 

FouuxiEH  and  (Jf^EAsoN,  for  Respondent,  statod  that  it  was 
an  admitted  principleof  justice  that  lie  who,  by  his  ne^lect  or 
Lis  error,  caused  damage,  should  be  hekl  liable  for  it.  If  tlic 
respoiïsibility  of  the  registrar  had  no  valid  existence,  it  vvould 
be  niucii  better  tf>  close  ail  registry  offices;  it  would,  at  leust, 
reipove  a  trap  froui  the  path  of  lenders  and  purchasersin  gcuxl 
i'"Jtli.  {])  VVith  regard  to  the  prétention  set  up  by  Appellant 
t!:at  a  notarial  acte  aut/ievtlqur  is  no  légal  évidence  agaiiist 
!•  ti.ird  person  not  a  party  to  such  ar-t,  it  was  a  doctrine  coii- 
trfi<bvl.jd  by  ail  the  authors  who  had  Nvritten  on  the  subjeot.  (2) 
VVit/h  regard  to  another  allégation  of  Appellant,  it  niight  be 
Hta'j(  I  tiiat  the  insolvency  of  the  vendor.  Paquet,  was  botli 
prn\'ei|  and  admitted  in  the  case  ;  and,  as  to  the  amount  claimed 
()y  He.Àpondent,it  was  proved  by  the  quittance gxwan  by  Dérous- 
sello  as  well  as  by  Appellant's  aduiission  of  facts. 

Sir  L.  H.  La  Fontaine,  Bt,  C'hief-Justice,  tlwscntv'vte  : 
After  a  carefui  exarnination  of  the  facts  of  the  case,  it  will  be 
observed  that  it  involves  a  question  of  gi'eat  importance,  affec- 
ting,  as  it  does,  the  responsibility  of  registrara  in  their  capii- 
city  of  ronserwttcurf*  of  niortgages.  The  main  (piestion  is,  wlie- 
ther  the  party  aggrieved  l.as  a  right  to  maintain  an  iietiou 
against  the  registrarfor  the  amount  of  damage  alleged  to  havc 
been  sustained.  Tins  right  isclearly  estaldished  by  the  Sth  sec. 
of  the  Ordinance  4th  Vie,  cap.  30  ;  and  it  cannot  be  denied 
that  the  registi'ar  is  responsil)le  for  the  danuiges  caused  by  his 
négligence,  whether  the  loss  arises  out  of  his  neglect  to  emo- 
gister  a  title,  or  by  reason  ofan  insutticient  certiticate  giveii 
by  him.  The  rotificrvatcar  should  be  held  personally  respon- 
sible for  négligence  of  his  public  functions.  It  is  true  that  tin- 
action  does  not  exist  on,  or  arise  from,  a  spécial  contract  or  a 
Personal  cause  ;  but  it  originatea  in  the  fundamental  principlts 
of  law  iiseU",  and  proceeds  from  the  damage  caused  by  the 
neglect  of  the  party  complaiued  of  to  perform  his  public  duties 
as  an  officiai  of  the  law.    VVith   regard  to  the  amount  claimed 

(1)  1  Doniat,  Lol>i  ciri/iM,  jj.  100,  liv.  'i,  tit.  K,  sec.  4,  tut.  1  ;  4tli  Vict., 
civij.  30,  secs.  H,  '20  and  4». 

("2)  1  l'igeaii,  p.  2*20  ;  Nouveau  Duiiisait,  vbo  Acte  avthuttùiiif,  jt.  l.V.I  ; 
I*()tl»ier,  Traité  ilrx  oblliinJhmx,  p.  3(59,  iMirt.  4,  cap.  I,  stc.  4,  iio  738,wli(»Hiiy«  : 
"  L'acte  j)roiire  contre,  un  lier-i  rein  Ijisam  :  c'est-à-diro  que  la  convention  411  il 
"  renferme  est  intervenue."' 
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liy  IJcspotuloiit,  fcho  paymout  of  principal  ami  costs  is  iiot 
!itU'iiipt«.'<l  to  1)(!  (leiiied,  iiay,  it  is  aduiitUMl  hy  Appcllant;  an»! 
tliis  admission,  of  course,  jjrovcs  liis  lialtility  f<n-  tlu;  aiiiouiit 
(Icinaiuled.  I,  thereforo,  couk*  to  tlie  conclusion  tliat  tlie  Jufl^- 
iiicnt  ot'  tlic  court  below,  in  tlie  présent  action,  sliould  he  con- 
linned. 

])i  \'\\.,  ,]uHticG,  (iisstiut lente  :  Tins  is  a  question  of  wliicli 
tlie  main  issue  is  the  responsilnlity  of  the  registrar.  Ontliis 
(|U('stion,  tlie  old  and  acknovvled^ed  principle  of  our  law  is  wiîll 
fxpressed  in  tlie  foUowin^  words  :  Tmil  tait  qiu'lciyuiiiut  il  ; 
l'IiiHiinie  qui  Cdiisc,  ()  (ititriii(lii(lt"inii<ii/(',  <tlili;/('  celui  jiiir  lu 
funtc.  duquel  il  est  tirrivé  à  le.  7'e'porer.  (  I  )  Tliis  responsibility 
t't>iiiprises  as  well  acts  of  omission  as  acts  of  connnission.  No 
|tiil)lic  otiicer  can  Ite  allowed  to  plead  his  own  ne^di^enct;  or 
tiiat  of  hifj  suboi'dinates  to  protect  hiniseU"  a^ainst  such  an 
action  as  tlie  présent.  Nor  can  such  pul»lic  otficer  be  listened 
ti>  wlien  lie  pleads  in^'iioi-anc»^  or  error  of  Jud^'ment  on  liis  part. 
Heitrand  de:  (Jrenille  well  expres.sed  tlio  intention  of  tlie  \i\<r\s- 
hiU)y  when  lie  said  :  la  loi  ne  peut  hiilancer  entre  celui  qui 
.sr  trom/te  et  relnlqn/i  souffre.  It  is  needless  to  rcîfer  more 
p.irticularly  to  tlie  writers  on  tlie  subject:  'rioploiifi^,  Toullier, 
Domat.  and  otliers  will  be  found  to  establisli  tlie  rule  beyond 
(l(Uil)t.  Indeed,  tlie  principle  is  reco^nized  by  ail  tlie  judjijes  of 
tliis  court.  The  objection  now  niade  is  to  the  sutficiency  of  the 
évidence  adducetl  by  Plaintitt'.  It  is  said  the  notarial  acknow- 
Icdoiiiciit  of  piiymeiit  si<>;n«;d  by  Dérousselle,  the  creditor,  is  iiot 
évidence  a<^ainst  tliird  parties,  l  understand  the  rule  of  lawon 
tliis  sul)ject  very  ditferently.  The  dee<l  proves  itself,  piolxit 
irin  i/>.sa//*,  a^ainst  the  vvliole  vvorld  :  le  eontrut  de  vente,  miyn 
l'othier,  Tr.  des  (>l)li</nt ions,  n*^  788,  proure  ^contre  un  tiers 
tliril  ji  a  eu  effeetiretnent  une,  vente.  (2)  VV'ere  tliis  not  so, 
liuw  could  an  action  en  déehinition  d'lii/[)ttl/tèqne  be  maiii- 
t.iiiied  a^ainst  a  tliird  party.  Paroi  évidence  would  be  clearly 
•inadmissible.  Faits  et  artirles  would  be  useless,  as  Défendant 
woiild  aiiswer,  l  was  no  party  to  the  coiitract  and  knew  nothin^^ 
iiliout  it.  Hovv  tlien  could  tlie  original  debt  be  proved  ^  Tliis 
lulo  of  our  law  :  tliat  the  de«>d  jiroves  itself  aj^ainst  the  wliole 
world,  is  (laily  recogni/ed  and  acted  u))on  in  ail  our  courts.  In 
tims  statin^  my  opinion  on  the  law,  I  will  say  tliat  thei'c  iire 
certain  items  in  Plaintirt"'s  claini  tliat  cannot  be  allowed.  The 
charges  of  the  notary  and  some  of  the  alle^ed  law  expeiises 
aie  not  proved.  As  to  the  want  of  notice  of  action  to  Défen- 
dant, a  public  orticer,  an  objection  made  in  tho  présent  suit,  it 
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is  c'iuarly  withoiit  fouiKlation.  'l'iu;  protcst  fik'd  contaiiis  siich 
notice  in  thu  uiost  explicit  ternis. 

MoXDEl.KT,  Jiistiei;  :  The  action  in  tlie  court  below  is  rouiiilcil 
nierely  upon  a  qu iffauce  ^'wen  hy  Dérousselle  to  Respoiidnit  ; 
and,  l'or  this  reason,  apart  froni  ail  otliers,  I  think  tlie  jud;,f- 
nient  jriven  in  favorof  tlie  latter  sliould  be  reversed.  The //(//'/- 
tanrc.  i.s  no  proof  ot"  a  judj^nu-nt  a^ainst  ReHj)ondent  in  so  l'iu 
as  the  re^istrar,  a  third  ])arty.  is  eoncerned  :  it  estaldishcs  tlie 
tact  only  of  the  paynient  ot'  a  certain  suni  to  Déroiisscllc. 
Nothiiifj  i.s  better  established  than  that  tht;  notarial  act  is  piiint' 
only  ot'  the  fact  vvhich  lias  occurred  in  the  prt;sence  ol*  tiic 
notary.  Apart  from  this  (jaitta ncc  there  is  no  le^al  prouj"  ot' 
th(ï  action  said  to  hâve  been  instituted  by  IJL'rousselle  a^MJiist 
Res|)ondent  ;  no  p root'  that  the  suit  was  ever  returned  iiitu 
court,  and  nothinfr  whatsoevtrr  to  shew  that  a  jud^nient  luis 
ever  been  obtained.  FCven  supposin^''  that  the  jud^nient  of  tiir 
court  below  shoidd  1k;  contirmed  by  the  court  now  hei'e,  thcii' 
are  several  items  in  Hespondent's  claini  which  would  ha\o  tn 
b(!  sti'uck  out,  such  as  interest,  eosts,  aniount  paid  to  J)ela<^rii\  c, 
advocate,  and  to  Cilackuieyer,  notaty  public  t'or  the  drawinj^' 
up  ot'  a  {>etition.  Xext  arises  the  (piestion  ot'  the  res[)onsibility 
ot'  the  re^istrar.  This  is  a  ^enerally  adinitted  principle  :  but  1 
do  not  see,  in  this  case,  what  connectinfr  liidv  there  is  betweeii 
hini  and  Resptaident.  I  eau  easily  uiiderstand  how  the  latti  r 
who  had  a  business  transaction  with  Paipiet  may  liavc  a 
.  (nu'se  aaainst  hini,  b\'  n-ason  and  in  conse(|Uenee  of  tiif 
dapii» 'es  sutt'ered  bv  hini,  l>v  reasf)n  of  his  bein<f  troublc(|  in 
the  possession  of  the  [)roperty  sold  to  liiin  by  l'a(|Uet.  Hiit 
with  regard  to  A|)pell!vnt.  who  never  ^aveacertiticate  to  lics- 
pondent,  who  certainly  never  asked  hini  for  one,  I  cainiot  sec 
what  responsibility  lie  can  be  saitl  to  hâve  incurre»!  towai''l> 
res[)ondent.  Thèse  observations  appear  t.)  be  foun<led  in  tlu' 
]))'inciples  expressed  by  Troplon^,  i^/'M-'.  et  Hy/».,  t.  4,  no  100!. 
I  ain  of  opinion,  theret'oi'e.  that  the  juil^nnentof  the  court  below. 
in  this  case,  be  reserved. 

H.MKJLliV,  .Fustice  :  1  fully  concur  in  the  o))inion  expiexsid 
by  the  CMiief. Justice,  and  Mr.  Justice  Duval,  with  ref.fard  to  tlic 
inconti'stible  responsibility  of  the  ref»istrar  for  daiiia<res  wliicii 
lie  lias  caused.  The  public  functitmary  in  undertakiii;.;'  tlu' 
duties  of  an  otîice,  beconies  directly  responsible  to  tlio.>-('  \\  Im 
einj)loy  hini  in  that  capacity,  for  los.ses  caused  by  his  oiiii.ssioii. 
his  ne{.;li^enceor  his  iucapacity,  in  jiroof  <»f  which  I  need  only 
refei' to  the  re^istry  ordinance.  In  lookin^  over  the  facts  in 
eviflence,  it  will  be  observed  that  the  action  instituti-d  liv 
Dérousselle  was  served  in  FY'bruary.  l(S58  :  that  the  i-etfistiar 
had  notice  of  it  in  the  shape  tif  a.  protest,  and  that  th»'  action 
against  Ajuiellant  was   ftainded  upon  a  qu'iiUnivv  f^rantid  l'v 
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DéroussoUc  iii  tlio  moiith  of  Fehniary,  1845.  Witli  respect  to 
thv  quitta vrr,  of  whieh  so  ijiueh  has  been  said,  it  in  a  jouerai 
|irinciple  that  the  art  iiiifhc.ntiqnce.  \h  proof  of  itself.  The 
exception,  as  laid  dovvn  by  the  authorities,  is  of  course,  that 
tlie  acte  a  ut  h  c  ntiq  ac  caii  ouly /<///r  foi  a^ainst  a  tliird  party, 
wheii  it  rehites  to  facts  of  which  the  notary  is  persoiially 
co^Miizant.  and  not  to  those  wliich  are  founded  on  a  mère  oin- 
ilire.  The  principle  of  hiw  clearly  detined  is  that  tlie  re^istrar 
is  responsible  in  a  direct  nianner,  for  the  ainount  of  judgnient, 
capital  and  costs.  But  it  would  lie  utterly  preposterous  to 
condeinn  the  re^istrar  in  the  amount  of  accuuiulated  interest 
and  costs,  on  sunis  other  than  the  original  amount  of  alleg(.Ml 
lossand  dania«ife.  For  the  reasons  which  I  hâve  hriefly  laid 
doNvn,  1  concni'  in  the  jud^mentof  the  court,  and.consequently, 
in  the  reversai  of  the  jud^ment  of  the  court  below  against 
Appellant. 

AVLWIN,  Justice  :  The  liability  of  the  re^istrar  is  clearly 
ostablished  and  detine<l  in  the  most  unniistakeable  terins  by 
our  own  law.  As  lias  l)een  trulv  and  forciblv  said,  it  arises  from 
the  liability  of  the  public  servant  to  every  one  of  Her  Majesty's 
subjects.  There  is  not,  there  cannot  be,  any  doubt  or  any 
(piestion  on  tins  point,  which  must,  in  ail  coiunion  sensé  be 
c'onceded  at  once.  In  n>y  mind,  however,  the  question  at  issue 
bcFore  the  court  is  whether  Respondent  has  availed  hiniself 
of  his  undoul)ted  ri^ht  of  recounse  a^nn.st  Appellant  in  a  le^al 
way,  and  whether  he  has  foUowed  it  up  in  a  proper  nianner  in 
tins  case  i  Let  us  examine  the  facts  of  record  for  an  answer  : 
When  Respondent  is  sued  by  Déroussolle,  he  siniply  protests 
iiffiiinst  the  re<risorai',  and  then  pays  the  amount  claimed  by 
tlie  latter,  upon  a  reroïKiisHanre  xiniplc.  He  does  not  call  the 
rc^istrar  before  the  court  as  his  f/fnv(/*^  althou<ïh  the  reufistrar 
îictually  was  his  i/axnit  in  relation  to  the  property  in  (piestion. 
Why  did  he  uot  proceed  in  this  matter  as  he  should  hâve  donc  i 
I  cannot  understaml  why  Respondent  thou^dit  Ht  to  content 
hiiuself  with  a  simple  jn-otest  served  ui)on  the  rejjistrar,  when 
lie  was  troubled  in  his  po.ssession.  The  action  of  Resjxuident 
slumld  bave  been  one  fi j/  fiaravtic,  and  Appellant  should  hâve 
l)een  called  into  court  as  the  t/arant  formel  of  the  former. 
Had  Respondent  adopte<l  this  cour.se,  he  would  hâve  |)laci'(l 
Appellant  in  a  position  to  i-esist  the  action  of  J)ér(nis.sellt',  if  he 
tliought  Ht,  orof  adopting  any  other  coiu'se  he  mi^ht  deom 
proper.  l  am  of  opinion  tliat  tlie  jud<(ment  of  the  court  below 
sliould  be  reversed  :  for  althoujjfh  admittin»;,  to  th«;  fullest 
extent,  the  liability  of  Appellant,  iîi  his  public  capacity,  I, 
nevcrtheless,  feel  that  Respondent  should  be  tau^ht  to 
pioeced  in  a  jiroper  manner  for  the  l'ecovery  ol"  what  was 
uiidoubtedly  an  undenial>le  ri<(ht. 

TOME   VI 11.  24 
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Judfjinent  of    the   court    bclow   rcN-ersed.    (10  J).  T.  H.  C, 
p.  269.) 

HfîLT  and  TiiviNK,  for  Appellant. 
FoiTRNiEli  aiuUiLEAsox,  for  Respondcnt. 
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LOUAGE  DE  SERVICES-PREUVE. 

QUEENS  Bench,  Ari'EAL  SiDE,  Québoc,  lî)  juin  ISHO. 

Before  Sir  L.  H.  LaFontaixe,  Bart,  Cliiof-JuKtice, 
AvLWix,  MoXDELET  and  Bad(J].ey,  Justices. 

Stuaut,  Appellant,  and  Sleet»,  Respondent. 

Jugé:  1.  Que  dans  nnc  iicUoii  pour  gages  par  un  douiesticiue  coiUn! 
Kou  maître,  ce  dernier  ne  peut  f'tre  examiné  comme  t<!'moin  jM)nr  prou- 
ver un  allégué  d'inHubordination  et  de  négligence  de  la  iiart  du  domes- 
tique. 

2.  (iue  la  déclaration  du  maître  sous  serinent  doit  être  restreinte  à  l;i 
preuve  des  conditions  de  l'engagement,  et  des  gatjes  payés,  ou  des  avan- 
ces faites  au  domestique,  soit  en  argent  ou  autrement.  (1) 

This  was  an  appeal  froni  a  judgnient  rendered  l>y  thc 
8u2)erii)r  Court,  at  Québec,  on  the  l4th  day  of  «lune,  185!), 
whereby  Appellant,  as  Défendant  in  the  court  below,  was 
condennied  to  pay  Respondent  the  suni  of  tifty-five  pouiids, 
with  interest  and  eosts.  The  circunistances  of  the  case  werc 
briefly  thèse.  In  the  nionth  of  April,  IH57,  Respondent  w  ho 
had  been  in  the  eniploy  of  Appellant,  during  the  tvvo  prccc- 
ding  years,  entered  into  a  verbal  agreenient  with  the  Ifitter. 
whereby  he  engaged  hiniself  as  fariner  and  gardener  itn  the 
farni  of  Appellant  situate  at  Deschanibault,  for  the  space  of 
twelve  nionths,  Appellant  agreeing  to  pay  to  Respondent  six ty 
pounds,  in  considération  of  his  sei'vices,  besides  sundry  per- 
quisites  of  the  usual  nature  in  such  cases.  The  Respondent 
continued  to  fulHl  his  duties,  froni  the  rlay  of  his  engagement 
initil  the  12  day  of  October  follovving,  when,  during  an  altti- 
cation  which  took  place  betvveen  them,  Appellant  ordered  Res- 
pondent to  leave  the  preniises.  The  Respondent  lef  fc  the  service 
of  Appellant,  and  instituted  an  action  against  the  latter  for 
the  wliole  of  his  wagcs  during  the  twelve  nionths  ending  in 
April,  1H5H,  or  during  the  complète  period  stipulated  in  the 
verbal  agreement.  By  his  plea,  Appellant  adniitted  owing 
Respondent  a  suni  of  £11,  for  his  services  up  to  the  period  of 
liis  dismissal,  for  which  aniount  be  filed  a  confession  of  judg- 
nient  in  favor  of  Respondent.  The  Appellant  also  filed  a  </«- 
fensc,  <ui  fonds  en  fait  to  t\w.  ilcmaml,  except  in  so  far  !)«  it 
was  almitted   l»y  the  confession  of  Judgnient  ;  and  furthcr 
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pit'iuled,  l»y  his  pereiiiptory  exception,  tlie  Ruspoiulent's  inia- 
cuuduct,  necrleet  of  duty,  iiiHoleiicc  and  disrespect  towards  his 
luiister,  furtlier  allefrin^  tluit  respomient  had  declared  tliat 
lie  would  not  romain  in  Appeilant's  service,  and  that  he  had 
!iccordin|j[ly  (juitted  the  sauie.  Interro^atories  upon/tti/«  et 
iirfirles  vvere  Huhmitted  to  and  ansvvercîd  by  Appelhint,  by 
vvhich  lie  afhnitted  that  Rospondent  had  been  in  his  service, 
iis  (rardener  and  farnier,  durin^  the  ycar  1855-5(5,  and  a  por- 
tion of  1<S57  ;  that  he  had  verbally  enmiffed  Respondent  in 
April,  1857,  for  one  year,  to  connnence  troin  that  date,  for  the 
Hiun  of  sixty  pounds,  bosides  the  use  of  a  house,  rent  free, 
tiro\voo<l  and  other  peniuinites.  T\w  AppeUant,  hovvever,  fur- 
tlier stated  that,  in  tlie  nionth  of  October,  of  tlie  sanie  year, 
Respondent  liad  nej^lected  the  work  of  the  farni,  and  had  con- 
ducted  himself  in  an  insolent  nianner,  when  reproved  by 
Appellant,  refusin^,  at  length,  to  work  any  longer  ;  that  he, 
A|)pellant,  had  ofiered  Respondent  to  complète  his  year,  if  he 
oxpressed  his  regret  for  past  nnscon<luct;  that  Resp'ondent  ha- 
ving  refused  todo  tins,  Appellant  had  no  other  alternative  but 
to  insist  on  his  departure.  A  nuinbei*  of  witnesses  vvere  exa- 
niined  on  behalf  of  both  parties.  The  dismissal  of  Respondent 
froin  Appella  it's  service  was  proved  by  one  of  the  witnesses, 
as  well  as  hy  a  letter  which  the  latter  had  written  in  reply  to 
the  deniand  made  by  the  Attorneys  of  Respondeut  for  pay- 
inent.  It  \v«s  also  estaUishe»!  by  Respondent  that  he  had 
himself  work^^d  upon  Appeilant's  farin,  besides  having  em- 
ployed  and  paid  ten  pei*soiis  for  work  and  labor.  On  behalf  of 
A|»pellant,  sevcral  witnesses  were  exaniined  to  prove  habits  of 
(Irnnkenne.ss  and  négligence  on  the  part  oî!  Respondent. 

V.WNovoi's,  for  AppeUant,  contended  that  constructive  ser- 
vice did  not  give  the  servant  a  rig.it  to  sue  for  wages,  but 
that  the  action  which  accrued  to  him  in  ail  cases  was  one  of 
damage.  The  Respondent  had,  therefore,  niistaken  his  action 
and  should  be  put  ont  of  court  for  that  part  of  it  which  «x- 
ceeded  the  aniount  confessed.  Had  the  action  even  been 
brought  to  recover  damages  for  wrongf  al  disnii.ssal,  Respon- 
dent liad  failed  to  niake  ont  a  case  ;  no  tender  of  service  ha- 
ving been  proved  or  attempted  to  be  proved.  And  again, 
Respondent,  by  leaving  the  eniploy  witliout  reinonstrauce, 
accpiiesced  in  the  dissolution  of  the  contract.  Taking  this 
ci icu instance  into  considération,  with  the  fact,  proved  by  one 
of  the  witnesses,  that  Respondent  declared  that  he  would 
not  work  for  AppeUant  any  longer,  it  was  difKcult  to  unders- 
tand  liow  an  action  for  wages  or  damages  could  lie.  With 
regard  to  Appeilant's  own  évidence,  it  was  obviously  necessa- 
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ry  t<>  resort  k)  it,  asthe  lîuiater  was  tlie  only  porsoii  whocotild 
^ive  a  perft'ct  account  of  what  had  taken  place.  (1) 

Lk<sai{É  aiul  MAFiOiJiN,  for  RospondontH,  maiiitained  tliat, 
whilo  the  engageinonfc  of  Respondunt  was  proved  by  tlu'  ud- 
miMsioii  of  Appellaiit  himself.  in  his  atiswer  to  the  inton-o<jra- 
tories  npo»  faitu  et  artideH  served  upon  liiiii,  tlie  disinissal 
of  Respondent  was  proved  by  the  letter  which  Appellant 
had  written  to  the  attorneys  of  he  latter,  in  aiiswer  to 
their  demand  for  the  ainount  of  wages  due  hini,  as  w»>l|  as 
by  the  évidence  of  tlie  witneas  McOregor.  There  was  no  di- 
rect proof  of  négligence  on  the  pai't  of  Respondent,  in  the  évi- 
dence adduced  on  behalf  of  Appellant  ;  and  it  waH  in  ordor  to 
complète  the  proof  of  his  statemcnt  to  that  efFect  that  tlu' 
latter  tendered  his  affidavit.  Even  f'roni  the  affidavit  in  ques- 
tion, it  was  eivident  that  the  sole  cause  of  the  distnissal  of 
Respondent  was  the  altercation  which  took  place  between  tlx; 
parties  in  the  month  of  October,  1857.  Itcontained  nothing, 
however.  inaking  known  the  cause  or  subject  of  the  «juarrel  : 
neither  did  it  specify  the  alleged  insolence  of  which  Respon- 
dent wassaid  to  hâve  been  guilty  towards  Appellant,  nor  did 
it  mention  any  of  the  expressions  said  to  hâve  been  uaed  by 
Respondent  on  the  occasion  of  the  dispute  which  led  to  his 
distnissal.  It  should,  moreover,  be  considered,  in  connection 
with  the  plea  of  drunkenness,  négligence,  and  insolence  set 
up  by  Appellant,  that  Respondent  had  been  in  his  service  for 
a  period  of  two  years  previous  to  his  reengagement  in  1<S57, 
during  which  time  Appellant  must  bave  had  ample  opportu- 
nities  of  becoming  cognizant  of  the  bad  habits  of  his  servant. 
The  Respondent  further  contended  that  Appellent  could  not 
by  law  be  admitted  to  prove,  by  his  own  affidavit,  the  cnust' 
of  the  dismissal  of  Respondent  ;  and  that  the  only  case  in 
which  Appellant  could  be  heard  upon  his  serment  was  as  to 
wages,  when  the  engagement  was  verbal.  The  Respondent 
concluded  by  stating  that  even  supposing  the  personal  aHir- 
mation  of  Appellant  was  deemed  legally  ailniissible  by  tlii! 
court,  it  contained  no  fact  which  could  justify  the  conduct  of 
Appellant  towards  him. 

Èklidlj^Y,  Justice,  diHfien  fiente:  The  présent  action  is  one 
instituted  by  a  servant  against  his  master,  for  the  amount  of 
his  wages,  upon  an  alleged  breach  of  contract.  After  carefiilly 
examiniug  ail  the  facts  of  the  case,  as  they  appear  from  the 
évidence  of  record,  it  would  seem  as  if  the  intention  of  the 
servant  was  to  get,  if  possible,  a  year's  wages  for  six  montlis 

(I)  Âutlioi-itieH  oiteil  )>y  tlie  Appellant  in  »npport  of  the  iirguniont  :  Potliiur, 
ConI mi  th  louaijf ,  nos  173  an<l  174  ;  (Juyot,  Hép.  </f  Jnr.,\]>n/)onit:Hfii/iii: 
Troplong,  Contrat  de  /oiiwje,  nos  869  and  867  ;  Merlin,  Jivji.  de  Jiir.,  vIid 
DomeHlii/iif  ;  Nouveau  Denisart,  v1k>  DoviCKtii/iie. 
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work.  I  ain  dt'cidedly  of  opinion  timt  tlie  (K'claration  on  oatli 
i»r  tlie  mastri-,  on  thc  facts  at  issue,  shonid  Imî  taken  as  l<'t(al 
évidence;  and  that,  as  a  princi])le,  tlie  scmient  of  tlie  niaster 
slioiiid  be  allowed  in  ail  cases  between  master  and  servant. 
(Vaisidering  ail  the  circunistances,  I  ani  of  opinion  tliat  tlie 
judgiuent  of  tlie  court  l')elovv  should  be  reversed.  In  tliis  opi- 
nion. 1  happen  to  dissent  froni  the  niajority  of  tlie  court. 

Ay \. w IK, 'h\si\ce,  di xse n( i enf (' :  I  dissent  froni  tlie  judpnent 
.)rtlie  court,  upon  tlie  saine  ^r<junds  as  the  learned  judj^e  wlio 
lias  just  prcîceded  me.  Lookin^  over  tlie  évidence  in  tlie  case, 
it  will  Vie  observed  tliat  tlie  only  imiiortant  witness  exaiiiined 
by  Plaintiff",  lias  given  an  exceedin^ly  partial  and  one-sided 
statenient  of  facts,  wliicli  is  totallv  contiadicted  bv  tlie  decla- 
ration,  on  oatli,  of  Plaintifi's  niaster.  Wliat  is  still  more  de.seï-- 
\  in^'  of  note  is  that  the  witness  in  (piestion  vvas,  at  one  tinie, 
in  the  service  of  Appellant,  and  had  been  disniissed  by  him. 
Tlie  préférence  as  to  credibility  should,  clenrly,  begiven  to  the 
Hworn  statenient  of  the  niaster  ;  and,  taking  it  into  considéra- 
tion, there  cannot  be  a  moments  doubt  that  lus  conduct  was 
perfectly  justifiable.  This  is  jilso  clear  from  the  évidence  ad  ■ 
duced  by  the  servant  himself.  No  sooner  had  the  altercation 
taken  place  between  the  latter  and  lus  master,  than  lie  leaves 
the  preniises,  refusing,  in  express  terms,  to  work  for  hini  any 
longer.  His  conduct,  in  this  respect,  is  in  direct  violation  of 
the  iiiaxiin  that  a  stated  number  of  days  should  be  perniitted 
to  elapse  by  the  donieatic,  after  an  altercation  or  dispute,  in 
(jrder  to  allow  his  niaster  sufficient  time  to  reconsider.  In  the 
présent  instance,  on  the  contrary,  no  sooner  bas  the  quarrel 
ticcurred  than  lie  immediately  takes  advanttige  of  it,  and  de- 
j)rives  the  master  of  the  power  of  taking  any  other  course 
than  that  whicli  he  lias  taken.  It  was  a  vvise  principle  of  the 
old  law  which  ordained  that  a  servant  should  obey  his  nia.s- 
ter  ;  and  I  feel  that  a  departure  from  the  rule,  in  the  présent 
(•a.se,  by  this  court,  will  undoubtedly  tend  toestablish  the  new 
and  rather  prévalent  idea  that  the  niaster  should  obey  his 
servant. 

Sir  L.  H.  LaFontaixe,  Bt.,  Chief-Justice  :  It  is  perfectly 
clear  that  Respondent  bas  been  disinissed  liy  Appellaant, 
vvithout  any  just  cause,  since  there  is  nothing  in  évidence  to 
shevv  that  the  former  had  miscondinîted  himself  in  sucli  a 
iiianner  as  to  warrant  lus  disniissal.  An  attenipt  bas  been 
Iliade  to  raise  a  point  in  favor  of  Appellant,  to  the  effect  that 
there  was  actually  no  disniissal  of  the  servant  by  him  :  and 
tlmt  the  latter  had  voluntarily  left  the  service  hinmelf.  This 
pretension  cannot,  however,  be  maintained,  in  the  face  of  the 
letter  written  by  Appellant  to  Resp(«i<lent's  attorneys,  ininie- 
iliately  before  the  institution  of  the  action  in  the  court  below. 
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The  judgrnent  of  tins  court  ïh,  tlierefore,  tliat  tlio  judgiiicnt  of 
the  Superior  Court,  reiiderccl  on  tho  fourti^enth  day  of  .lune, 
1859,  be  confinned. 

MoNDEF.ET,  Justice  :  I  coïncide  with  the  judgineiit  of  tho 
court  in  this  rnutter.  The  déclaration  on  oatii  of  the  nuistci- 
should  not  hâve  been  accepted  as  évidence  in  support  of  a 
defence  such  as  has  been  set  up  in  tlie  présent  case.  Tht'  ser- 
ment of  the  master  may  be  admitted  to  prove  thj;  tenus  of 
the  engagement,  advances  of  nioney,  or  paynients  niade  to  the 
servant,  but  lie  cannot,  at  the  sanie  tinie,  appear  in  the  cha- 
racter  of  a  witness,  and  dépose  as  to  faets  relating  to  the  eoii- 
duct  of  the  doniestic.  Strange  to  say,  in  the  présent  action, 
after  the  enquête,  Appellant  was  actually  exannned  as  a  wit- 
ness, and  upon  his  testiniony  rests  the  greater  poi-tion  of  the 
defence.  On  theother  hand,  the  Resp(»ndent  has,  in  my  opinion, 
fuUy  rnade  out  his  case  before  the  Superior  Court,  while 
Appellant  has  failed  to  establish  a  single  allégation. 
Judgrnent  of  the  court  belovv  confinned.  (10/>.  T.  H.  C.,\>.  27(S.) 

Vannovou.s,  for  Appellant. 

Légaré  and  Malouin,  for  Respondent. 


PROCES  PAR  JURT.-NOUVEAU  PROCES. 

Qiteen's  Bench,  Apfeal  Side,  Québec,  lOth  June,  1860. 

Before  Sir  L.  H.  LaFontaine,  Bart.,  Chief  Justice,  Avlw  i\-, 
DuvAL,  Mondelet  and  Badch.ey,  Justices. 

Tilstone  et  al.,  Appellants,  and  Gibh  et  al.,  Respondents. 

Jugé:  Que,  dans  l'espèce,  une  motion  pour  un  nouveau  procès,  par 
la  raison  de  mal  direction  du  juré  de  la  part  du  juge,  le  juge  n'ayant  pas 
donné  d'instruction  quant  à  l'imputation  des  paiements,  doit  être  main- 
tenue. 

This  was  an  appeal  from  a  judgrnent  rendered  in  tho 
Superior  Court,  disniissing  a  motion  for  a  new  trial  made  by 
Appellants.  The  facts  of  the  case,  as  well  as  the  arguments  of 
counsel,  will  be  found  fully  given  in  the  report  of  the  case  in 
the  Superior  Court.  (1) 

DuVAL,  Justice,  rfissetî^ieiî^e  ;  The  question  hère  is  one  of 
imputation,  and,  therefore,  a  question  of  law.  The  Respon- 
dents took  two  securities  for  the  payment  of  their  timber,  tho 
notes,  and  the  timber  itself.  Novv,  the  receipts  given  l»y  tho 
clerk,  MacFarlane,  are  not  binding  upon  them,  because  he  was 
not  authorized  by  them  to  make  the  imputation  ;  and  Tilstoiio 
and  Son  certainly   had  no  right   to  make  the   imputation, 


(1)  7  li.  J.  It  Q.,  p.  211  et  217. 
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Ihciiumo  it  wjis  u^Tt'ctl,  l»y  tlit.'in  iiiid  Rt'S|»(»iuU'iitM,  tluit  it  vvius 
to  be  a  ciisli  truiisHctiou,  and  thoy  could  not,  thercforo,  iiiako 
tilt'  imputation  vvitliout  tlu>  constint  of  Rt'spundnnts.  Tlien,  us 
respects  the  otlit-r  A})p»'llant,  Koutli,  he  is  not  injuro(l  l>y  tlio 
jud^Mnent  appcalcd  Iroin,  bocauso  ho  could  not  ^et  an  assign- 
iiieiit  of  tlie  action  tVoni  Riispondents,  inasjuucli  as  tlu'  lattiT, 
holding  botli  the  notes  and  tiie  tiniher,  had  no  right  of  action 
theuiselves,  and,  consecpiently,  could  assigii  no  right  of 
action  to  Houth.  I  ani,  therefore,  of  opinion  that  the  jud{fu»ent 
i)f  the  court  helow  is  correct. 

Sir  L.  H.  LaFontaixe,  Ht.,  Chief-Justice  :  Les  Til.stone 
font  aux  ])enian(hnirs  trois  paiements,  dans  le  mois  <le  juin 
iHîiH,  savoir  les  2,  1()  et  17  juin,  ('elui  du  2  juin  est  de 
^mn  13  et  celui  du  JO  juin  de  ^4000,  en  tout  'S'ySiH  V,i,  ce 
tpii  excède  de  «luelques  centaines  (ie  dollars,  le  montant  du 
j)iemier  billet.  C'est  h;  commis  des  Demandeurs  (|ui  a  re<,'u 
ces  deux  paiements.  Chacun  des  re(,'us,  écrit  de  la  main  de  l'un 
(les  Tilstone,  mais  signés  f>ar  le  commis  ijui  recevait  et  qui 
était  chargé  de  recevoir,  fait  expressément  l'imputation  sur  le 
pi'emier  billet  qui  est  échu  le  IG  juin.  Chargé  de  recevoir,  le 
counnis  était  nécessairement  autorisé  à  donner  un  re(,'U  du 
paiement.  Ce  counnis  dit  qu'il  n'avait  aucune  instruction  par- 
ticulière, lelati veulent  aux  billets,  si  ce  n'est  de  recevoir.  Il 
11  avait  donc  pas  de  la  part  du  créancier,  d'instruction  quant  à 
limputation.  Il  est  de  règle  (|u'en  paireil  cas,  le  débiteur  est 
libre  de  faire  lui-n>ême  l'imputation.  Les  Demandeurs,  qui  le 
.savaient,  ou  étaient  censés  le  savoir,  ont  donc,  en  s'abstenant 
(le  faire  eux-mêmes  l'imputation,  lais.sé  leur  débiteur  libre 
(le  la  faire.  Il  est  un  peu  trop  tard  pour  le  ..commis  de  venir 
nous  dire  qu'il  n'a  pas  fait  attention  à  cette  partie  des  re^us. 
.'Vucune  convention  n'était  précédennnent  intervenue  entre  les 
parties  sur  l'imputation  à  faire  des  sommes  que  le  débiteur 
pourrait  i)ayer,  ni  aucune  convention  qtie,  nonobstant  des 
paiements  excédant  le  chiffre  porté  dans  le  prenuer  billet,  ce 
billet  serait  néanmoins  gardé  par  les  Demandeurs,  pour  le 
faire  valoir  en  entier,  nn'me  après  ces  paiements,  ])our  la 
garantie,  comme  il  a  été  dit  quelque  part,  contre  les  fluctua- 
tions possibles  dans  le  prix  du  bois.  Et  si  les  parties  à  qui  il 
était  libre  de  faire  des  conventions  à  cet  égard,  n'ont  pas  jugé 
à  propos  d'en  faire,  nous  n'avons  pas  le  droit  d'en  faire  pour 
elles.  Le  fait  (jue  le  billet  a  pu  être  déposé  à  la  banque  pour 
collection,  quelques  jours  avant  son  échéance  ne  saurait  en 
aucune  manière  affecter  la  position  du  Défendeur.  Car  le 
billet  n'avait  pas  changé  de  mains  ;  après  comme  avant  ce 
(-lépôt,  il  était  la  propriété  des  Demandeurs.  Le  tout  se  réduit 
donc  à  l'application  des  règles  sur  l'imputation.  Le  créancier 
qui  pouvait  la  faire  lui-même,  ne  la  faisant  pas,  le  débiteur  a 
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le  droit  do  la  t'aiiv.  Il  avait  deux  iiiotii's  puisHantR  d'iniputci- 
ces  dtMix  proiriiei'H  paicincutH  sur  le  premier  billet  ;  d'HlM»r,|, 
c'étuit  la  dette  la  plus  onéreuse  pour  lui,  car  il  \  avait  iiiie 
caution.  Ensuite  devenant  exij> 'hle  avant  le  second  hillot,  le 
débiteur  et  sa  cautioj.  étaient  exjmsés  à  être  piairsuivis,  niênif 
avant  l'échéance  ilu  second  billet.  Dans  toiite  cette  affaire  on 
a  send)lé  perdre  <le  vue  la  caution.  Mais  cette  caution  a 
(juehjue  chose  à  dire.  Kn  cautionnant  le  billet  (pli  échéait  le 
premier,  elle  a  sans  doute  vendu  que  c*'  billet  fût  payé  le  \m'- 
mier,  et  (juc,  par  consécjuent,  les  premiers  [)aiement8  du  d(''bi- 
teur  servissent  à  l'ucijuittei-,  avant  d'être  imputés  sm-  le 
second. 

MoXDELET,  Ju.stice  :  The  question  is  simply  this  :  lias  tlio 
note  sued  upon,  naniely,  that  of  tl.e  30th  October,  IH57,  due 
IHth  June,  1ÎS5H,  been  paid  <  (libb  and  Ro.ss  prétend  that 
McFarlane  hnd  no  power  to  içive  such  a  receipt  as  that  of  the 
2nd  June,  1858  :  and  besides,  that  Tillstone  and  Sons  had  no 
right  to  make,  upon  that  note,  the  imputiition  of  the  amount 
so  paid,  wîiich  sluadd  haveffone  in  extinction  of  the  other  part 
of  their  dain»  ;  thatis,  was  that  the  considération  f'ortheir  con- 
sent to  thedelivery  of  a  portion  of  the  timber  {  The  jury  huve, 
itwould  8eem,togetherwith  the  learnedChief-Justicetaken  tliat 
view  of  the  case  ;  but  I  do  net  at  ail  coïncide  in  such  an  opinion. 
How  can  (îibb  ami  Ross  prétend  that  McFarlane  was  not  au- 
thorized  to  give  such  a  receipt  ?  Was  it  not  McFarlane  who 
closed  the  transaction  by  the  written  vvords  ;  "  «Sottled  in  notes, 
Gibb  and  Ross  per  D.  McFarlane  ?  '  Was  not  McFarlane  sent 
by  (Jiljb  and  Rosa  to  Tilstone  and  Sons  to  receive  the  money, 
and,  of  course,  to  give  a  receipt  ?  As  to  the  lame  excuse  resul- 
ting  from  McFarlane's  not  Imving  read  the  receipt,  or  given  it 
sufficient  attention,  or  given  the  receipt  in  a  hurried  ntanner, 
it  is  not  to  be  countenanced.  He  should  hâve  paid  attention  ; 
he  should  not  hâve  given  a  receipt  in  a  hurrie»!  manner,  and, 
if  he  did,  he  is  not  to  be  allowed  now  so  to  shift  his  responsi- 
bility  by  giving  a  lame  excuse  which  surely  does  not  entitle 
him  to  much  favour  at  the  hands  of  the  court,  and  whieli 
should  not  hâve  found  favour  with  the  jury.  As  to  the  im- 
putation, the  debtor  had  a  right  to  make  it  on  the  most  ono- 
rous  debt,  namely,  the  note  then  due,  and  that  which  had  been 
endorsed  by  Haviland  Routh  and  Co.  Besides,  had  nu 
imputation  been  made  by  the  debtor,  the  law  would  hâve  nuide 
that  same  imputation.  "There  being  no  évidence,  or  surroun- 
ding  circumstances,  to  justify  either  the  jury  or  the  court  in 
saying  that  there  was,  between  the  parties,  a  contract  or  an 
agreement  to  the  contrary,  I  am  of  opinion  that  the  judgment 
of  the  court  below  should  be  reversed  ;  nor  should  a  new  trial 
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lu*  ^raiitcd.     Wi'  hâve  tlie  facts  uikI  tlu'V  jtistit'v  n  jud^'incnt 
in  Favour  of  Dtt'ciMlants. 

HaIhjkey,  Justici»  :  Tlu*  i'act  appears  t(j  Itc  overlonk»'*!  tliat 
tliis  was  a  tiine-har^'ain,  oiily  to  takc;  vttWt  iii  .luiu-  and  «luly 
l'ollowinfr,  uiid,  like  ail  otlier  veiidoiH,  KespoiideiitH  had  tlie 
li^dit  of  rctaiuin^  t.li«'ir  ^ouds  nuiW  tlie  conditions  wm-  coni- 
|)lied  witli,  TliL'st'  dolivcrirs  of  tiniber  and  paynu-nts  nrid».' 
upon  tlicni,  wvrv  factstolio  decided  Ity  thotliuy,  and  tlie  Jury 
did  <lecide,  and  it  would  be  a  p(K)r  coniplinient  to  McFarlaiif 
or  liis  einploy»!!'  to  say  that  tliey  had  not  sutHeient  pt'rs|)ini- 
eity  to  look  at  the  notes  and  reeeipts.  But  now  to  the  faets 
of  the  paynients  and  the  law  eoncornin^  imputations,  The 
leceipts  shew  the  dehtors  intention,  an<l  MeFailane  who  was 
acfpiainted  with  the  whole  tiansaeti'  n  for  it  was  he  who 
t'onducted  tiie  ori^nnal  transaction  and  n  <  .ived  the  very  notes 
in  (piestion,  then  received  and  accepted  thèse  reeeipts,  and 
it  would  be  preposterous  to  suppo«"  that  he  did  not  know 
the  transaction.  The  Appellants,  •  rrefore,  havi.if;  tluî  ri^ht 
liy  law  to  niake  the  in»])utation,  did  s(t,  a:  1  tliis  was  not  ob- 
jei'ted  to  nor  dissented  froni  by  McFarl.UK  ,  or  by  the  Kesi-ini- 
(Jents,  in  any  way.  But  supposing-  tlint  neither  party  had 
made  the  imputation,  then  the  law  makes  it  in  favor  of  the 
(leotor,  and  relieves  him  from  lus  most  orierous  debt  and  this 
was  the  endorsed  note,  so  that  in  either  case,  the  imputation 
is  in  favor  of  Tilstone,  and  1  think  the  jud<,'e  presiilin^  at  the 
trial  ouf(ht  to  hâve  stated  the  law  upon  this  point  to  the  jury 
which  he  does  not  appear  to  hâve  doue.  I  therefore  coneur 
with  the  majority  of  the  Court. 

AvLVViN,  Justice  :  The  first  ipiestion  is,  as'to  the  application 
or  a[)propriation  of  paymeuts,  and  it  is  a  simple  one.  The  in- 
tention of  the  debtor  is  une(|uivocally  (i.xpressed  on  the  reeeipts 
and  the  Respondents  ou^httohave  instructed  their  clerck  not 
so  to  receive  them.  A  prudent  man  woulil  hâve  drawn  the 
receipt  hiiuself  and  signed  it,  and  ordered  his  clerck  to  give 
this  receipt  and  no  other,  but  instead  of  this  Respondentsgive 
no  instructions  at  ail,  and  consequently  Appellants  make  the 
imputation  of  payment  consonant  with  every  principle  of  both 
law  and  rea.son,  and  relieve  themselves  from  the  most  onerous 
debt,  the  note  which  bore  security  and  became  due,  the  tirst. 
If  this  were  not  the  case,  it  would  hâve  occurred  that  when 
the  first  note  became  due,  the  second  would  hâve  been 
paid,  which  would  hâve  been  unreasonable.  The  debtors 
were  bound  by  common  honesty  to  Hquidate  first  the 
debt  upon  which  their  indorser  was  liable  in  prefiience  to 
a  simple  debt  of  their  own.  I  now  conie  to  the  question, 
whether  our  law  of  application  of  payments  is  such  as 
inerely  to  create  a  presumption  of  payment,  leaving  it  to  the 
jury  to  find  the  fact,  this  is  not  so,  and  therefore  the  judge  at 
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thc  trial  should  liave  toM  the  jury  what  tlio  Inw  was,  ami 
tliat  in  lavv  the  payiiients  inade,  werc  iiiade  on  aceount  of  tlic 
note.  If  this  had  been  done,  I  do  not  believe  the  jury  would 
liave  found  as  they  did,  unless  they  )uid  becn  a  jury  of  usu- 
rers,  and  1  trust  no  sueh  jurv  will  ever  be  found  aniong  us. 

Judgnient  reverse<l.  (10  /).  T.  B.  C,  p.  284.) 

HoLT  and  IiniXE,  for  Appellants. 

Vannovous.  for  Respondents. 

S'iTAirr,  (Jkill,  Q.  (1,  Counsel  for  Respondents. 


QUO  WARRANTO.-PROGEDURE. 

Banc  de  la  Reine,  en  Appel,  Québec,  19  juin  LSOO. 

Présent:  Sir  L.  H.  LaFontaine,  Bart.,  Chief  Justice,  Ayi,- 
wiN,  Duval,  Mondelet,  et  Badoj  ey,  Juges. 

Fraser  ef  al.,  Appehmts,  ci  Bl'TEAU,  Intimé. 

JiKjé  :  Que  lii  i)6tition  ou  requête  liljellée  prescrite  par  La  12''  Victn- 
ria,  (-ap.  41,  })Our  lY'inanatiou  d'un  writ  de  çuo '?/'<(rra»<o,  qui  énonce 
d'une  manière  générale  les  griefs  est  sutHsante,  sans  entrer  dans  les  dé- 
tails. (1) 

Les  Appelants,  par  une  requête  présentée  au  juge  de  hi 
Cour  Supérieure,  dans  le  district  de  Montuiagny,  <;n  vacance, 
sous  l'autorité  de  la  12'  Vict.,  chap.  41,  alléguaient,  en  subs- 
tance, (pi'ils  étaient  et  avaient  été,  dequis  longtemps,  parois- 
siens, fabriciens  et  citoyens  notables  de  l'œuvre  et  fabriciuc 
de  la  paroisse  de  Saint-Fran(;ois,  rivière  du  Sud,  et  que, 
comme  teis,  ils  étaient  contribuables  de  la  fabrique;  que  l'In- 
timé s'était  emparé,  illégalement,  de  la  charge  de  niarguillier 
de  l'o'uvre  et  fabri(jue  de  la  parois.se,  qu'il  s'intitulait,  fausse- 
ment et  illégalement,  marguillier,  et  que,  sous  ce  titre,  et  en 
cette  (pialité,  il  était  entré,  le  1"  janvier  1859,  dans  le  banc 
d'onivre  de  l'église  paroissiale,  y  était  demeuré  pendant  tout 
le  service  divin,  comme  se  prétendant  l'un  des  marguilliers, 
qu'il  en  avait  pris  et  exercé  les  fonctions,  et  s'était,  de  plus, 
immiscé  dans  les  affaires  de  la  fabrique,  et  avait  re(,'U  de  l'ar- 
gent comme  l'un  des  nuirguillîers  d'icelle.  Ils  alléguaient  aussi 
que  l'Intimé  n'avait  aucun  droit  à  cette  charge,  qu'ils  étaient 
tous  intéressés  dans  l'exercice  d'icelle,  vu  ([u'elle  confère  le 
droit  de  pren<lre  part  a  l'administration  et  gestion  des  af- 
faires de  la  fabrique  ;  et,  (ju'en  con8é(|uence  de  l'usurpation  et 
détention  de  la  dite  charge  par  l'Intimé,  ils  se  considéraient 
lé.sés.  Par  leurs  conclusions,  ils  demandaient  à  ce  qu'il  fût  or- 
donné à  l'Intimé  de  rnonti'er  et  prouver  l'autorité  en  vertu  de 

(I)  V.  ait.   lOlSC.  P.  C. 
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laquelle  il  s'était  permis  d'occuper  et  exei'cer  la  dite  charge, 
(|u'il  fût  déclaré  qu'il  n'y  avait  aucun  drcjit,  et  trouvé  cnipable 
(le  l'avoir  usurpée  et  de  s'en  être  emparé  illéfçalemeiit,  (|u'en 
conséquence,  il  serait  dépossédé  de  la  dite  char<Tfe,  et,  de  plus, 
condamné  à  une.  pénalité  n'excédant  pas  £100.  Cette  re()uéte 
fut  accompagnée  de  deux  affidavits,  alléguant,  entre  autres 
niovens  de  nullité  de  l'élection  de  l'Intimé  à  la  cliarw  de  mar- 
gnillier,  le  défaut  d'avis  de  convocation  huit  jours  au  moins 
iivant  celui  de  l'élection  ;  la  présidence  du  curé  à  l'assemblée, 
où  il  remplissait  en  même  temps  les  fonctions  de  secrétaire; 
(les  erreurs  commises  par  lui  dans  l'enregistrement  des  votes  : 
et  son  refus  d'en  eiu-egistrer,  lors(pi'il  se  présentait  encore  des 
voteurs.  L'Intimé  répondit  à  cette  requête,  par  une  excejition 
à  la  forme,  alléguant  qu'elle  n'était  ])as  libellée  tel  que  voulu 
par  la  loi,  et  qu'elle  ne  contenait  que  des  raisons  générales, 
tandis  que,  par  la  loi,  elle  devait  contenir  tous  les  moyens  et 
les  raisons  spéciales  sur  lesquels  les  Requérants  fondaient  leur 
demande.  La  Cour  Supérieure  maintint  cette  exception,  et  la 
ie(|uête  des  Appelants  fut  renvoyée  par  le  jugement  suivatit  : 
"  The  court  considering  thnt  the  déclaration  is  gênerai,  and 
(loes  not  contain  any  spécial  allégation  from  whieh  the  usur- 
pation therein  complained  of  can  be  inferred,  orwhich  Défen- 
dant is  in  law  bound  to  ansvver,  doth  maintain  the  exception  à 
1(1  forme,  and  dismiss  the  déclaration  and  the  action  ol'  Plain- 
tift's,  qiunit  à  irréi-ietit."    C'est  de  ce  jugement  dont  était  appel. 

Foi'RXiEU,  pour  les  Appelants  :  Les  Plaignants  ne  sont 
obligés  que  d'alléguer  les  faits  constituant  l'usurpation  ou  pos- 
session illégale  d'office.  (1  )  Bien  loin  que  ce  soit  aux  Requérants 
à  énoncer  les  moyens  de  nullité  de  l'élection  de  l'Intimé,  c'est 
au  contrairii  à  lui  de  justifier  de  son  autorité  à  l'exercice  de 
cette  charge.  (2)  La  procédure  des  Appelants  en  n'alléguant 
que  les  faits  d'usurpation  dans  leur  reciuête,  et  en  les  établis- 
sant, prima  facie,  par  affidavit,  se  trouve  donc  conforme  à  la 
lettre  et  à  l'esprit  de  la  loi  ;  et  il  en  a  ét«''  ainsi  décidés  dans 
plusieurs  causes.  (3) 

CasaI'LT,  pour  l'Intimé  :  La  loi  exige  (pie  la  reipiête  ou  décla- 
ration soit  libellée.  Que  signifie  ce  terme,  dont  on  s'est  servi 
en  conjiaissance  de  cause  dans  nos  ordonnances,  sinon  (pie  le 
Demandeur  ou  Recpiérant  doit  donner  les  moyens  sur  lesquels 
il  appuie  la  demande  qu'il  fait  ?  Pounpioi  a-t-on  changé  la  pro- 
cédure i*  Pourquoi  cette  déclaration  ou  recjuête,  (pli  doit  être 
servie  à  la  partie  que  l'on  veut  déposséder,  si  elle  ne  doit  con- 

(1)  12  Vie,  clmp.  41,  sec.  1. 

(2)  Il.idem,  str.  2. 

(3)  3  li.  J.  li.  Q.,  p.  4,  ft  (Ifiii ,  les  caiisos  jiigt'i's  daiis  le  distiicl  de  (^lu'liec, 
ih-  f)iisnitnli  rt  (il,  vs.  (Uroii.r,  no  731  ;  et  liniiliii  vt>.  Fit:/inlri(l;  no  21 11. 
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tenir  que  ces  inotH  laconiques:  "Vous  usurpez,  je  deniiuido 
qu'on  vous  di'^place  ?  " 

Du  VAL,  Justice,  dis^entietite  :  Tliis  is  a  pétition  in  the  nature 
of  a  qno  warranto.  Tlie  one  question  hère  is  :  wliether  we  will 
t'ollow  tiie  english  rules  in  tliese  cases,  or  whether  we  slmll 
interpret  the  above  statute  as  introducing  a  change  in  thèse 
rules  ?  Now,  I  hold  that  the  statute  niakes  no  change  or  alté- 
ration whatever,  and  is  not  intended  to  do  so  ;  it  provides  for 
a  re</ti('t('  iihcllée  ;  which  is  an  exposition  of  the  grounds  of 
coniplaint,  thus  confirn)ing,  as  I  vievv  it,  the  old  \vell  settled 
practice  laid  down  in  England,  and  which  has  been  found  to 
work  for  the  public  good.  The  majority  of  the  court,  howevei-, 
think  difl'erently,  and  consequently,  the  judgnient  of  thecouit 
l)eIow  is  reversed. 

Sir  L.  H.  LaFontaine,  Bt.,  Juge-en-Chef  :  La  procédure 
dans  cette  instance  est  fondée  sur  le  statut  de  1849,  12''  Viot., 
ch.  41.  Les  Appelants,  prétendant  (pie  l'Litinié  n'a  pas  été 
légalement  élu  marguillier  de  la  paroisse  de  8aint-Fran(;ois, 
rivière  du  Sud,  district  de  Montniagny,  et  que,  par  consécjuent 
il  a  usui"))é  les  fonctions  de  cette  chai'ge,  ont  présenté  au  juge 
résidant  dans  le  susdit  district,  une  i'e(|uête,  sous  l'autorité  du 
statut,  appuyée  sur  deux  atfidavits.  Là-dessus,  le  juge  a  ordonné 
l'émanation  du  bref  demandé.  Jl  a  donc,  au  premier  aboi'd,été 
satisfait  de  la  requête  et  des  aftidavits.  Cependant,  plus  tai'd, 
en  conséquence  d'une  exceptioi.  à  la  forme,  il  a  débouté  les 
Appelants  de  leur  plainte,  sur  le  principe  que  leur  recpiête 
n'éta't  pas  suffisamment  libellée.  La  requête  me  paraît  avoir 
été  rédigée  dans  les  termes  du  statut.  Cela  devait  suffire,  connue 
cela  a  suffi  dans  la  cause  de  Crébassd  et  Peloquin  (3  R.  J.  R.  Q., 
p.  4).  On  ne  doit  pas  ajouter  aux  foi  nullités  dont  le  statut  s'est 
contenté.  Si,  dans  sa  réponse,  le  Défendeur  invoque  un  titre 
quelconque,  sa  partie  adveise,  le  Requérant,  l'admettra  ou  l'at- 
ta(|U(.'ra,  selon  (pi'il  le  jugera  à  propos.  Ce  titre  peut,  par  lui- 
même,  présenter  des  moyens  de  ratta(|uer  avec  succès,  moyens 
que  les  Requérants  peuvent  n'être  pas  en  état  de  connaître, 
avant  que  le  titre  soit  produit.  Il  n'y  a  pjis  lieu,  ici,  de  recourir 
aux  formalités  si  ccmiplicpiées  de  la  procédure  anglaise  en 
pareille  matière.  Notre  statut  a  été  fait  pour  faire  disparaître 
ces  formalités,  et  leur  substituer  un  mode  plus  simple  et  i)lu.s 
sommaire  d'arriver  au  même  but.  Je  suis  d'avis  que  l'excejjtion 
à  la  forme  aurait  dû  être  rejetée,  et  que,  par  conséquent  il  y  a 
liiîU  d'infirmer  le  jugement  dont  est  appel. 

MoNDELET,  Juge  :  Le  statut  n'exige  (pi'une  requête  géné- 
rale et  c'est  au  Défendeur  à  faire  valoir  son  titre  et  à  le 
spécifier.  Bien  (pie  nous  n'ayons  pas  à  regarder  au  droit 
anglais  cpii  régit  le  qiw  irdvravto,  l'on  peut,  néanmoins,  re- 
marcjuer  que   U'(jiio   irarnivto   comporte  la  signification  de 
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tout  (;e  procédé,  montrez  l'autorité  dans  le  titre  eu  vertu 
duquel  vous  prétendez  vous  immiscer.  Le  jufçement  de  la 
cour  inférieure  est  mal  fondé,  et  doit  être  infirmé. 

Aylvvin,  Justice,  expressed  his  concurrence  in  the  judjjfnient 
of  the  court. 

BADr;LEY,  Justice,  concurred  in  the  reasons  assigned  hy  the 
Chief-Justice. 

Jugement  infirmé.  (10  1).  T.  H.  ('.,p.  289.) 

FoURNiEU  et  (iLEA.sox,  pour  les  Appelants. 

Casault  et  Langlofs,  pour  l'Intimé. 


n.  Q., 


et  à  I»' 
|iu  droit 
lUis,.  rc- 
tioii  (1<' 


RIVIERES  NON  NAVIGJlBLES.-PEGHE. 

(^UEEx's  Bench,  Appeal  Side,  Québec,  16  décembre  I.S5!). 

Before  SiR  L.  H.  LaFoxtaine,  Bart.,  Chief-Justice, 
AvLWiN,   DuvAL,   Meredith  ami   Mondelet,   Justices. 

BoswELL,  Appellant,  and  Denis,  Respondent. 

Jugé  :  1°  Que  les  rivières  non  navigables  et  non  Hottaliles,  ^-ont  la 
propriété  privée  des  propriétaires  riverains,  qui  en  ontconséquemnient 
le  contrôle  exclusif.  (1) 

L'"  Que  la  rivière  Jacques -Cartier  est  une  rivière  non  navigable  et 
non  flottable,  et  que  les  propriétaires  riverains  ont  subséquemnient  le 
droit  exclusif  d'y  faire  la  pêche. 

The  Respondent  brought  his  action,  in  the  court  belovv,  to 
rocover  danmges,  for  alleged  trespass  by  Appellant,  for  havinj^ 
tîshed  in  that  portion  of  the  river  Jacqibes-f'arfier  whicli 
hounds  Respondent's  property  :  the  déclaration  alleged  that 
Respondent,  had  been  in  peaceable  possession  for  moi'e  than  a 
yearanda  day  befoi'e  the  trouble,  or  injury  complained  of,  of 
a  property,  in  the  parish  of  Pointe-aux-Trembles,  bounded  by 
the  river  J<(cqiie8-Cartlcr  ;  that  this  river  was  v  l  navicjabie 
)ii  ff attable,  and  consequently,  the  exclusive  use  of  its  waters, 
in  that  portion  which  bounded  his  property  belonjjed  to  him, 
jihsqa'aafit  de  l'eau  (re.S(  vvingall  légal  servitudes),  and,  more 
particularly,  the  droit  de  pèche  ;  that,  in  the  month  of 
June,  1«58,  Appellant  laying  claim  to  a  droit  de  pèche  threw 
afishing  line  into  that  portion  of  the  river  which  bounded 
Respondent's  property,  and  exercised  the  privilège  of  fishing 
therein,  against  his  will  and  consent,  aaid  without  his  permis- 
sion ;  the  déclaration  then  concluded  for  damages.  Plea,  that 
the  river  Jacques-Cartier  was  jiottahle  an<l  that  the  droit  de 
ppche  therein,  belonged  to  the  crown,  and  not  to  the  riparian 
proprietors.  The    Appellant   admitted  having   fished  on   the 

(1)  V.  art.  4(MK!.  C. 
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occasion  ami  in  the  mariner  coniplained  of;  and  évidence  was 
addiiced  to  estaldish  tlie  cJuimcter  ot'  the  river.  By  the 
(;vidence,  it  appeared  that,  in  certain  places,  ail  alon^'  its 
course,  the  river  was  obstructed  by  falls  an<]  rapids,  and  at 
the  intervais  l)etween  thèse  inipedinients,  both  above  ami 
below  Respondent's  property,  it  was  free  from  obstructions 
and  had  a  depth  ot'  12  or  18  feet,  in  dry  weather  ;  that,  aftti- 
heavy  rains,  it  would  rapidly  swell,  in  some  places,  t'rom  a 
depth  ot'  a  t'ew  feet  to  30  t'eet  ;  that  rafts  had  never  been 
Hoated  dovvn  it,  and  that,  even  those  who  had  floated  down 
saw  logs,  had  abandoned  the  attempt  as  being  too  expansive, 
from  the  loss  occasioned  by  the  numerous  obstructions  which 
existed  at  intervais,  ail  along.  the  course  of  the  river  ;  that, 
at  some  places,  it  was  three  arpents  wide,  and,  at  soiiie  of 
those  intervais,  where  no  impediments  or  obsti'uctions  existed, 
a  bateau  could  be  employed  as  a  ferry.  At  the  argument,  it 
was  admitted  that  the  object  of  the  action  was  merely  to  try 
the  question  as  to  the  right  of  Re.spondent,  as  riparian  pro- 
prietor  to  prevent  others  from  fishing  in  the  river,  opposite 
lus  property  and  only  nominal  damages  were  thereforeaskeil 
for.  The  court  below  maintained  the  action,  and  awarded 
damages   to   the    nmount  of  Hve  shillings. 

Chamot,  Justice  :  In  rendering  judgment,  remarked  that 
the  proof  clearly  established  that  the  river  was  neither 
vavUjahle  nor  jiottahle,  and  that  it  was  merely  flottable  à 
b)h-heH  perdues  ;  that  the  i.iajority  of  the  french  authorities, 
even  before  the  new  code,  held,  that  the  seigneur  himself  was 
not  the  proprietor  of  such  rivers,  but  that  the  riparian  pro- 
prietor  had  the  exclusive  right  of  property  in  them  ;  and  that 
this  doctrine  had  also  been  hehl  in  tins  country,  since  the 
con(|Uest,  and  in  some  instances,  before  that  period.  VVheie 
the  seiffueur  had  this  right,  he  exercised  it  in  virtue  of  his 
office  of  ha  ut -justicier,  and  that  since  the  con(|Uest,  this  office 
had  ceased  to  exist,  as  liad  been  held,  in  numerous  décisions 
in  our  courts,  and  also  by  the  décision  of  the  Seigniorial 
Court,  which  also  held,  that  rivers  of  the  character  of  which 
i\\Q  J arques-Cartier  was  proved  tobe  in  the  présent  case,  vvere 
the  property  of  the  riparian  proprietors  ;  that,  consequently, 
Respondent  was  entitled  to  recover  damages  ;  that  he  had 
not,  in  ail  probabilit}',  the  right  to  prevent  people  froia 
crossing  the  river,  but  that  he  had  an  undoubted  right  to 
prevent  people  from  fishing  in  it  to  his  préjudice  ;  that,  in 
accordance  witli  the  untlerstanding  bctween  the  parties,  merely 
nominal  damages  were  awarded.  It  was  from  this  judgment 
that  the  appeal  was  instituted. 

Kerr,  for   Appellant,   contended,  that,   according    to   the 
évidence,  the  Jacques-Cartier  was  a  r'ivvv  fl,ottable,  and  the 
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property  thoreof  was  consequently  vested  in  thc  crown.  That 
a  river  was  Jioftable,  qiirtnd  elle  'peut  porter  des  frtilns  ou 
radeaux  ;  but  was  not  considered  jiottable  à  hOchen  perdues 
reniement.  (1)  That  tho  distinction  botween  v'ivin'H  tlolfahlcn 
iind  non  jioft(d)lefi  was  not  so  clcarly  lai<l  down  by  tlie  autho- 
rities,  as  so  important  a  lino  of  distinction  nierited,  and  that 
it  was  impossible  to  say  froni  the  descriptions  they  gave, 
whether  a  river  werc  jlotUdde  or  not.  That  the  doctrine  iai<l 
(lown  by  the  french  writers,  with  respect  to  rivers  in  France, 
was  not  applicable  to  the  rivers  of  this  continent  ;  that  there 
was  scarcely  a  river  in  Lower  Canada  whicli  was  woi  flottable, 
according  to  those  writers,  in  sonie  part  of  its  course,  arid  that 
therefore,  it  would  be  désirable  to  establish  a  rule  in  order  to 
(listinguish  a  flottable  from  a  river  von  flotUdde  ;  that  it 
would  seem  that  the  idea  of  tiiese  writers  was  to  déclare  ail 
rivers  of  a  depth  in  s  u  ffi  c  ieii  t  to  float  a  raft  and  uf  a  (t^ptli 
only  sufficient  to  float  Àrewood  in  the  pièce,  as  von  flottiddes  ; 
the  depth  of  tho  river  tlien  \vould  appoar,  according  to  them, 
to  be  the  test  to  be  applied  hère  declaring  it  flottable  ;  what 
depth  of  water  then  was  roquisite  in  order  to  float  fircwood 
in  tlie  pièce  ?  {à  bûche  perdue).  Dictionvaire  de  l'Académie, 
vbo  Bûche.  A  river  or  rivulet  of  two  feet  deep  surely  would 
be  sufficient.  Could  it  then  be  pretended,  that  the  river  Jacqnes- 
l'artier,  which  in  the  spring  and  fall,  rushed  through  its 
channcl  nearly  thirty  feet  deep,  on  an  average,  and  which, 
even  in  the  driest  months  of  the  year,  rose,  above  its  summcr 
level,  ten  or  twelve  feet,  in  one  night,  was  but  a  streani,  down 
which  fircwood  alone  could  be  floated  ?  Could  it  be  pretended 
that  a  river,  of  a  breadth,  in  some  places,  of  from  two  to  three 
arpents,  with  a  volume  of  water  such,  as  it  was  proved  in 
this  case,  tho  Jacques-Cartier  poured  into  the  St.  Lawrence 
was  von  flottable.  That  thei'o  were  few  rivers  in  Lower  Canada  . 
which  wero  navigable  or  flottable  throughout  their  entire 
course:  the  Ottawa,  St.  Maurice,  Chaudière,  Etchemin,  rivière 
(lu  Sud,  St.  Francis,  were  ail  impeded,  in  certain  parts  of 
their  courses,  by  rapids  ancl  fulls  far  greater  than  those  of  the 
Jacques-Cartier,  and  had  never  been  attemptcd  to  be  claimed 
as  private  property.  That  it  was  a  i(uestion  whether  courts 
of  law  had  the  povver  to  décide  whether  a  river  was  flottable 
or  non  flottable  ;  that,  in  France,  ail  tho  authorities  concurred 
in  vesting  in  tho  pouvoir  f«/)/a'/H.'<^/v<^(y  sole  jurisdiction  in 
such  matters,  expressly  declaring  that  the  tribunals  had 
riotliing  todo  with  such  questions:  that  the  (juestion  involved 
in  the  case  was  of  great  importance  as  it  tried  the  (piestion 
of  property  in  salmon  tisheries,  throughout  the  settled  parts 


II» 


(1)2  Minciult',  377. 


w 


:W4 


HAl'l'OUTS   JUDICIAIllES    UEVIHKS 


S 


i 


';    I 


»!    l? 


[fîf  '*  7 


tli<!  Pn»v;iice,  many  ot  wliich  Iwid  beeu  leused  by  the  ^ovein- 
niont  to  lesHoes  paying  valuo  oji  rivers  in  no  way  \nom  ftottalih' 
than  the  Jarqiu',x-Gartlct\  which  tisheries,  slionld  tlic  judj^iiiciit 
of  the  court  belovv  be  niaintained,  never  belonj^ed  to  the 
Province,  but  to  the  riparian  proprietors. 

ForHNiEit,  for  Respondent, ar^ued,that  the  évidence cU'arly 
e.stal)lislied  that  the  Jdcquen-Gdrtifv  was  neither  nari- 
Ifiilde  nor  ffof  fui  de,  nur.,  as  such,  tlie  exclusive  right  of  tishinj,' 
thereiiif^  belonged  to  the  ripnirian  propritstor,  opposite^  his 
property,  and  jusqudaJiL  il'(i(nt  (1).  That, even  if  tiie  Javqavx- 
Cdvtier  \\q,h  jioltahln  in  every  other  part  of  its  course,  exccpt 
tliat  portion  of  it  which  was  opposite  Kespondent's  property, 
Huch  portion  not  being  t^uttaMe  would  fall  within  the  <loiiiaiii 
of  private  property,  and  vvould  conseil uently  be  the  property 
of  Respondent.  (2)  That  the  action  brought  by  Respondent 
was  the  proper  one  to  establish  his  rights.  (8) 

Aylwin,  Justice  :  l  hâve  the  niisfortuue  to  differ  froni  the 
niajority  of  the  court.  1  don't  tind  that  Respondent  has  proved, 
as  alleged  in  his  dechiration,  that  he  was  in  possession  of  one 
half  of  the  river.  +'or  a  year  and  a  day  but  he  has  brought 
pi-oof  to  shew  possession  anima  doni.ir  ,  of  a  pièce  of  hmd 
l)ordering  on  the  river,  but  this  description  of  his  iand 
does  not  incbide  the  river:  the  Judgnient  of  the  court 
beh)w  is  an  exceedingly  dangerous  one  by  declaring  such  u 
river  as  the  J<ieqae.s-(J<it'ti(',r  non  flottable,  and  vesting  the 
property  of  it  in  the  seignior  or  riparian  proprietor.  I  object 
to  the  judgnient  also  beeause  it  is  founded  on  a  droit 
(le  pA'/it'.,  now,  we  hâve  no  such  droit  in  existence  liere, 
and,  thin'efore,  there  has  been  no  such  troahle  de  p'clie 
as  repre.sented  or  comphiined  cf.  Our  rivers  cannot  be  com- 
pared  with  those  of  France  or  Europe:  the  Jacqttest-Cartier 
is  a  good  sized  river,  and  has  plenty  of  water,  it  has  rapids, 
it  is  true,  but,  becau.se  Hamiiton  or  Dubord  (witnesses  in  the 
case)  couhl  not  float  tiniber  down  it,  they  conchide  that  it  is 
not  t^^tttable  ;  thèse  persons  niay  not  hâve  used  .sutficieiit 
précaution,  could  they  not  bave  avoided  casualties  by  aissis- 
ting  nature,  by  erecting  si  ides  and  taking  other  ineasures  t(» 
overcome  the  difHculties   they  met  with.  I   believe  the  river 

(1)  Qui  yt  ion  M  ■tciyneiirialiK,  vol.  A.,  pp.  72,  13,  74  ;  1  (îarnier,  p.  {),  1).  .\. 
12,  1027,  11*'  4  ;  Pr.milhon,  n*'  857  ;  l.")  Duranton,  n'  2(K)  ;  Favanl  de  Langladi', 
//(!/).,  vho  Si- rv  il  II  (If,  sec.  1  ;  3  Duranton,  n''  203  ;  Merlin,  vbo  Ririèri ,  sec.  I. 
n'  3  ;  Kavanl  de  Langlade,  Ri'p.,  vho  Vicinalitd,  sec.  2  ;  Daviel,  p.  144  ;  ('Imi' 
<lon,  p.  7«')  ;  Coiiiienin,  p.  H8. 

(2)  Mei-lin,  /iV'/). ,  vho  Rh'ù'rc,  sec.  1,  n^'  3;  1  (iarnier,  p.  14  et  suivante: 
r»  Duranton,  n^  203;  Favard  de  Langlade,  A'e/(. ,  vho  Sirriliide,  sec.  I  ; 
Proudlion,  l>ii  (/(miniiic  piih/ii/Hc,  |i.  7r>2. 

('A)  Froudlion,  n"  0!)4  ;  2  Dalloz,  /)i<iloiiii(iirc  ili'  Jiirlspnii/i  nri ,  p.  2IU. 
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to  be  both  luivliiahle  and  flottable.  The  property  of  Hespoiulont 
wiis  not  niarkcd  and  staked  ont  to  a  certain  depth  in  tli«! 
liver,  and,  tlierefore,  tliere  could  be  no  trouble  ;  it  is  therefore 
not  tlio  case  of  a  riparian  pn^prietor  in  England,  who  marks 
ont  bis  property  by  line  and  stake.  Tliere  is,  consequently,  in  niy 
opinion,  a  total  absence  of  any  claini  on  the  partof  Respondent. 

Sir  L.  H.  LaFontaine,  Bart.,  Cbiof-Justioe  :  It  bas  been 
t'iearly  proved  tbat  tbe  river  is  neitber  navigable  wor  flottable  ; 
tins  being  proved,  Appcllant  bas  adniitted  baving  fisbed  in  it, 
(tn  tbe  side  of  and  ojiposite  to  Respondent's  property,  and,  by 
the  décision  of  tbe  Seigniorial  Court,  it  is  beld  and  deeided 
tliat  rivers  non  naviffaoles  et  non  flottables  belong  to  tbe  ri- 
parian proprietors,  the  judgnient  of  the  court  below  niust 
tlierefore  be  niaintaine<l. 

MoNDELET,  Juge  :  Le  jugement  dont  est  ap])el,  est  du 
1"  juin  1859,  rendu  par  la  Cour  Supérieure,  à  Québec  (CiiA- 
itoT,  juge),  maintenant  le  Denuindeur,  Denis,  dans  sa  posses- 
sion rivei'aine.  sur  la  rivière  Jacques-(Jartier,  et  condamnant 
Hoswell,  le  Défendeur,  à  payer  au  Demandeur  cinq  schellings 
(le  dommages,  pouf  avoir  pêcbé  dans  la  rivière,  sur  la  devantuns 
(le  la  terre  du  Demandeur,  et  aux  dépens  de  la  première  classe. 
L'action  était  intentée  pour  £G0  (action  de  seconde  classe.)  Le 
Défendeur  a  plaitlé  que  la  rivière  Jacques-Cartier  est  navi- 
•(able  et  flottable,  que  le  Demandeur  pouvait  avoir  eu,  depuis 
l'an  et  jour,  possession  de  sa  terre,  mais  non  de  la  rivière  qui 
est  dans  le  domaine  de  la  couronne.  Interrogé  sur  faits  et  ar- 
ticles, le  Défendeur  admet  avoir  péché,  au  temps  et  lieu  dont 
il  est  question,  ce  fait  est  en  outre  constaté  par  une  partie  de 
la  preuve.  Quant  à  l'admission  des  parties,  elle  est  insuffi- 
sante et  ne  va  pas  assez  loin  dans  l'intérêt  du  Demandeur,  de 
sorte  que,  s'il  n'avait  pas  les  allégués  de  sa  déclaration  (jui  ren- 
ferment une  plainte  distinctement  articulée  que  le  Défendeur 
a  pêcbé,  et  que  le  Défendeur  l'a  admis  sur  faits  çt  articles,  il 
est  évident  (|ue  le  Demandeur  .serait  sans  preuve,  mais  le  fait 
est  patent.  Quant  à  la  rivière  Jacques-Cartier,  il  est  claire- 
ment pi'ouvé,  par  un  grand  nombre  de  témoins  produits  par  le 
Demandeur,  et  en  partie  par  ceux  du  Défendeur,  que  cette  l'i- 
vière  n'est  ni  navigable  ni  Hottaljle.  11  s'ensuit  qu'elle  est  pro- 
priété particulière,  et  non  dans  le  domaine  de  la  counmne.  Le 
Demandeur,  par  conséquent,  était  en  droit  de  se  plaindre 
connue  il  l'a  fait,  sa  preuve  est  complète,  le  jugement  qui  est 
bien  motivé  est,  suivant  moi,  bien  rendu,  (piant  au  mérite, 
mais,  quant  aux  dépens,  il  me  semble  que  la  cour  a  erré  :  elle 
ne  pouvait  tout  au  plus  qu'accorder  les  dépens  comme  dans 
une  action  de  seconde  classe.  Serait-il  nécessaire  de  réfoi'iner 
le  jugement,  (juant  »i  ce  point,  je  le  pense,  mais  Boswell  devra 
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payer  les  frais  en  appel,  coin  nie  ceux  de  la  cour  de  première 
instance. 

Le  jugement  est  confirmé.  (10  D.  T.  li.  C,  p.  294.) 

Keiir,  W.  h.,  for  Appellunt. 

Fou  UN' [EU  and  Gleason,  for  Respondent. 
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SOCIETE -ACTION  EN  REDDITION  DE  COMPTE. 

Queen's  Bexch,  Apj'EAL  Side,  Québec,  19  juin  1<SU(). 

Before    Sir  L.  H.  LaFontaine,  Bt.,  C.-J.,   Aylwin,  Duvai,, 
Mondelet,  and  Baixji.ev,  Justices. 

MiLLEU,  Appellant,  and  Smith,  Respondent. 

Jugé:  Que  l'action  en  reddition  de  compte  ne  compote  pus  à  un  indi- 
vidu réclaniimt  une  part  dans  une  société,  en  vertu  d'une  convention  en 
raison  de  laquelle  il  devait  recevoir  une  ceitaine  partie  des  profits  ^]^^  la 
société  pour  lui  tenir  lieu  de  salaire  i)oiir  ses  services,  dans  le  cas  où  il 
u  violé  cette  convention  en  se  retirant  de  la  société  avant  l'épotjue  fixée 
par  telle  convention,  et  avant  que  les  aflaires  de  la  société  n'aient  été 
réglées. 

In  the  niouth  of  June,  1855,  Peter  Smith,  the  Respondent 
entered  into  an  agreement  with  Appellant,  wliereby  the  former 
obliged  himself  to  superintend  the  working  of  a  certain  ]>apci- 
inill  in  which  Appellant  po.ssessed  an  interest  ;  antl  to  attend, 
geiierally,  to  the  share  which  Appellant  owned  in  the  business 
of  a  partnership  of  paper  manufacturers.  The  contract  fur- 
ther  stipulated  that  Appellant  should  pay  to  Respondent  (tnc 
lialf  of  the  undivided  third  which  he  owned  in  the  business, 
or  one  sixth  of  the  whole,  in  considération  of  the  services  wiiicli 
Respondent  then  undertook  to  perform.  The  terms  of  agnn - 
ment  stated  that  the  same  should  last  for  one  year,  from  the 
Ist  ilay  of  May,  185G,  to  the  Ist  day  of  May,  1857  ;  and,  finally 
Appellant  agreed  to  use  ail  diligence  in  having  the  stock  of 
tl>e  business  taken,  and  a  correct  balance  sheet  of  the  aftîiirs 
of  the  partnership  niade  out  and  furnished  to  Respondent.  In 
accordance  with  the  teriiis  of  the  agreement,  Respondent 
•superintended  the  business  until  the  15"'  day  of  Septeinber 
following,  when  difticulties  arose  between  the  parties,  and 
Respondent  left  the  service  of  Appellant.  It  would  api)ear 
that  the  disagrement  and  dissatisfaction  were  mutual,  and  that 
the  parties  separated  by  tacit  consent,  Appellant  persisteiitly 
denying  in  the  course  of  the  action  which  ensued,  that  he  liad 
discharged  Respondent  from  his  service.  At  the  expiration 
of  the  year,  Respondent,  not  having  been  ablo  to  obtain  an 
account  or  settlement  from  Appellant,  instituted  an  action 
in  the  Supeiior  Court,  to  compel  him  to  render  au  account  ot 
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liis  sliai'o  in  th»'  partiu'i'Hhij)  business,  as  stipulated  by  the  last 
cl.niHt'  of  tlu'  a^reeinent  between  theni.    To  this  action  Appel- 
liint  pk'aded,  Istly  :  That  Rcspondent  had  ceased  to  act  in  bis 
service  on  tbe  I5tb  day  nf  September,  alto^ether  of  his  own 
accord,  and  tbat  he  bad  since  obtaincd  anotber  situation  in 
the  Tnited  States  ;  2ndly  :  Tbat  Respondent  bad  received,  or 
diiiwn  t'roni  bini,  (hirin^  tbe  tinie  be  was  enpiged  in  super- 
inttndin^'  bis  business,  a  suni  of  £i;iO,  wiiicb  suni  far  exceeded 
tlu!  value  of  tbe  services  rendered  by  biin  to  Appelhint;  3rdly  : 
'l'Iiut  Respondent  bad,  (birinj;  tiie  period  of  bis  service,  neglec- 
tcd  Appellant's  business,  and,  in  fact,  affonUid  good  reason  for 
tln'  terniination  of  tb«>  connection  ;    4tidy  :    Tbat  Appellant 
could  not  render  a  full  account  to  tbe  clainiant,  inasmucb  as  a 
li\i<fe  (juantity  of  tbe  goods  belongingf  to  tlie  partnersîiip  re- 
niai ned  on  band,  wbibi  a  considerabb'  aniount  bad   been  dis- 
posed  of  in  open  account  or  for  bills  not  yet  niatured.  To  this 
])U'a, Respondent  denmrred,  setting  fortb  tbe  foUowing  reasona  : 
Istly  :  Tbat  Respondent  was  entitled  to  tbe  conclusions  of  bis 
déclaration,  bis  actio)i  being  brougbt  to  obtain  an  account  of 
iiionies  received  and  a  statement  of  tbe  affairs  of  a  pai'tnersbip 
wliicb  existed  between  bini  and  Appellant,  altbougb   be   bad 
ceused  to  give  bis  tinie  to  tbe  business  in  tbe  njonth  of  Sep- 
tember ;  2ndly  :  Tbat  Appellant  was  bound  to  furnish  an  ac- 
count, even  in  case  Respondent  bad  received  a  sum  of  nioney 
over  wbat  bis  services  were   wortb  ;    3rdly  :    Tbat  be  was 
outitled  to  tbe  conclusions  taken  by   bini,  altbougb  it   sbould 
be  true  tbat  be  bad  bebaved  insolently  towanls  bis  partner,  or 
absented  biniself  froni  the  duties  of  tbe  partnership;    4tbly  : 
Tlint  Appellant  was  bound  to  give  tbe  account  sought  and 
clainied,  altbougb  it  were  true  tbat  a  (piantity  of  the  goodsof 
the  partnership  reniaiued  unsold,  or  bad  been  disposed  of  on 
open  accounts,  or  for  bills  not  j'et  at  niaturity.  This  demurrer 
was  sustained  b}'  tbe  couit,  and  Appellant's  plea  dismissed. 
Tlio  décision  was  appealed  froni  by  tbe  latter. 

Hoi/r  and  Irvine,  for  Appellant,  contended  tbat  tbe  con- 
tiact  entered  into  by  tbe  parties  was  an  entire  one,  and  indi- 
visilile  ;  there  was  a  biritig,  for  thespecified  period  of  oneyear, 
the  compensation  for  which  service  was  to  be  one  moiety  of 
his  euiployers'  profits.  The  rendering  of  the  services  agreed 
uj)on,  during  a  stipulated  period,  was,  therefore,  a  condition 
précèdent,  ami  Respondent  could  bave  no  action  while  be  had 
not  performed  bis  part.  The  parties  had  niade  an  express  con- 
tract,  and  the  law  would  not  iniply  or  raise  a  différent  one. 
If  Respondent  could,  rigbtfully,  throvv  up  bis  engagement  in 
September,  and  demand  an  account,  be  would  hâve  had  an 
equal  right  to  do  so  af ter  lie  had  been  only  one  week  employed. 
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It  vvas  ()l>vi()us  that  therc  could   be  no   piiiiciph'  of  cquity  tu 
support  sucli  H  proposition. 

CamI'HEI.L  and  Kehk,  on  iH-lialf  of  Krspondent,  argued  tliut, 
in  wliatcner  li^ht  he  was  to  1k'  viewed  whothor  as  partner  or 
clerk,  the  oïdy  action  Respondciiit  eould  institnte  to  estahlisli 
liis  rights  vvas  tlie  one  lie  did  institute.  As  a  partner,  tlie  propor 
action  against  lus  former  partner  was  one  to  account  ;  oj-,  as  a 
clerk,  having  no  fixed  salary  but  a  sliare  in  the  business,  tht- 
oïdy  nieans  by  which  bis  salary  could  be  established  was  Ijy 
obtaining  an  account  of  the  profits  of  the  copartnership  duriiif»; 
theyearof  the  agreenient.  If  Respondent  was  to  be  lookod 
upon  as  Appellant's  clerk  ;  and,  aduiitting,  for  the  sake  of 
argument,  that  the  severance  of  the  business  connection 
between  the  parties  was  entirely  the  fault  of  Respondent,  tlio 
exception  of  Appellant  was  still  insufficient  in  law  to  nieet 
Respondent's  action.  Whatever  might  be  the  doctrine  of  the 
English  law  upon  the  subject  of  the  dismissal  of  the  clerk  or 
servant  l)y  the  employer  or  master,  it  did  not  apply  in  tlic 
présent  instance.  The  justifiable  dismissal  of  the  clerk,  or  tlu* 
severance  of  the  contract  between  the  two,  did  not,  l)y  the 
principles  of  the  french  law,  cause  a  forfeiture  of  wages  wliicli, 
in  this  country,  must  govern  in  cases  similar  to  the  présent. 
If  the  master  had  been  aggrieved  by  the  conduct  of  Uie  servant, 
lie  had  the  benefit  by  the  rules  of  the  same  law  of  an  incidental 
deinand  for  damages  to  the  .servants  action  for  wages.  In  this 
case,  it  was  the  diity  of  Respondent  to  a.scertain  the  ann)unt 
of  Appellant's  share  in  the  business,  before  he  could  niake  aiiy 
claini  for  his  salary  or  share.  Having  ascertained  this,  it  would 
still  remain  for  him  to  consider  whether  lie  should,  in  case  of 
payment  being  refused  by  Appellant,  sue  for  the  whole  of  his 
share  during  the  year  of  agreement,  or  only  for  the  periofl 
during  which  he  managed  the  inill  of  the  copartner.ship.  Aiid 
it  could  only  be  wlien  Resp<mdent  had  sucd  for  his  share  or 
salary,  that  Ai>pellant  could  urge  the  grounds  of  exception  lie 
had  lu'ged  :  and  tlien  only  if  joined  to  an  incidental  deniiind 
for  damages. 

AvLwiN,  Justice,  remarked  that  the  action  having  beeu 
brought  by  Resp<jndent  to  make  Appellant  shew,  by  means  of 
a  full  and  complète  balance  sheet  or  detailed  account,  wluit 
the  undivided  share  of  the  business  of  the  partnership  claiined 
by  him  aniounted  to,  was  very  ^;roperlj'  resisted  by  Appellant, 
on  the  ground.  that  Respondent  had,  himself,  abandoned  tlie 
V)U8iness  of  his  own  accord,  besides  having  drawn  or  otherwise 
obtained  possession  of  certain  sums  more  than  suffîcient  to 
remunerate  him  for  his  share  or  services.  The  Appellant  ha<l 
alao  rightly  pleaded  that  the  partnership  was  not  closed,  a 
large  quantity  of  the  goods  not  being  yet  sold.  To  this  plea 
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UcHponilcnt  liad  replit'd,  uiul,  upoii  liis  (U'inunor,  he  \uu\  huc- 
ccimUmI  in  olttainin^' tlnijud^iiicnt  appcul»'»!  t'roin.  It  wascviflfiit, 
liuwi'vcr,  froiii  ail  pvincipK's  of  law  and  ♦'<|uity,  that  tlic  pl«'a 
ol'  Appellant,  in  anHwt'r  to  Kcsponticnt's  action,  \vas  Wfll 
l'oundcd  Htid  slionld  lie  niaintaincd,  inasniucli  as  it  \'«>i-y  pro- 
pcrly  alh'^ed  in  answcr  U)  an  action  to  account  bascil  upon  a 
brcacli  of  contract,  that  tlu'  contract  of  partnership  was  liroken 
l»y  the  party  institutin^  the  action.  The  décision  of  thc  court 
wa.s,  thcroforc,  that  tho  jiidfrnaMit  (»f  the  court  hclow  hc 
f.îvcrsed.  (10  I).  T.  Il  (  .,  p.':i()4.) 

HoLTand  Ikvine,  t'o!  chc  A])pcllant. 

C'amI'HELI-  and  Kkh!<,  for  the  Hespondent. 


OPPOSITION  EN  SOUS-ORDRE. 

QrEKX's  Bkx(;h,  Aim'EAL  Side,  Quéhec.  20  Juin  iSdO. 

Hefore    Sir   L.   H.   LAFi>NTAiXE,    Hart.,    Chief-.IuHtice,    Ayk- 
wix,  J)i'VAL,  MoXDELET  and  Baikjley,  Justices. 

DoYEE  et  (il.,  Appellants,  et  McLeax,  es-qualités,  Ke.spondent. 

Les  jmipriétés  de  certains  miiieiirs  ayant  ôt^  saisies,  le  tutenr 
des  minenrs  Hla  une  opposition,  et  fut  colloque  pour  une  certaine 
somme.  L'Appelant  avait,  lejowjijé  ]>ur  la  cour  pour  l'homoloijatinu  ilu 
rapport,  fait  motion  pour  ^ler  une  opposition  îl  fin  de  conserverjen  sons- 
ordre,  en  vertu  d'une  réclamation  fondt'e  sur  un  jugement  contre  le  père 
des  mineurs.  La  motion  fut  rejetce,  j)our  la  raison  que  le  jufiement  en 
question  avait  cessé  d'être  exécutoire,  et  que  l'al'cgation  de  l'insolvabi- 
lité du  tuteur  était  insuttisante,  sans  en  même  temps  alléguer  l'insolva- 
bilité de  la  succession  appartenant  aux  mineurs.  Sur  appel  de  cette  dé- 
t'i.«ion,  il  fut  : 

Jugé:  Que  le  jugement  dans  la  cause  devait  être  maintenu,  et  que 
la  ri  claniation  des  Opposants,  ayant  été  produite  si  tardivement,  était 
propre  à  priver  les  minenrs  de  l'usage  de  certaines  sommes  dont  ils 
iivaient  besoin.  (1) 

Savoir:  Si  la  réclamation  en  pareil  cas  n'aurait  pas  dû  être  faite  au 
moyen  d'une  action  contre  les  mineurs. 

In  the  Superior  Court,  at  Québec,  a  judgnient  had  been  ob- 
tained  by  George  Wilson,  against  William  James  Wilson, 
Henry  McLean  Wilson,  George  William  Wilson,  Jcseph  John- 
son, eurator  to  John  Arthur  Wilson  and  Ann  Elizabeth  Wil- 
son, ail  légal  représentatives  of  William  Wilson  deeeased.  In 
satisfaction  of  thisjudgment,  a  portion  of  the  real  estatewhich 
had  belonged  to  the  late  William  Wilson  was  sold  by  the  she- 
rift',  including  the  share  of  Ann  Elizabeth  Wilson.  Lachlan 
McLean,  husband  of  the  said  Ann  Elizabeth  Wilson,  and  tu-- 
tor  of  lier  two  minor  chihlren,  isr>ue  of  a  former  marriage 
with  Richard  Charlton,  filed  an  opposition  in  the  cause,  to  Ije 

(1)  V".  (Ut.  7.">3('.  P.  C. 
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f)aid  out  of  the  proccods  of  the  sale  of  tlie  roui  ontate  of  tlu- 
ato  William  Wil.soii  a  sum  of  iiionoy  dui'  ami  owiiig  to  tlic 
minoi'H  iii  right  of  their  fatlier.  Thia  opposition  was  eontcsti*! 
by  Reed,  an  Opposant  who  had  pnrcliasod  the  rights  of  on»'  of 
the  heirs  WilHon.  Aftt'i*  contestati(»n,  tlu'  ininorw,  ropi'cHcnttil 
by  their  tutor,  succeedcMl  in  having  it  disniissod,  ainl  in  bdiig 
collocated  for  a  sun»  of  £I()2Î>  S  II.  When  tliia  contestation 
had  been  terniinated,  and,  upon  the  «la}'  fix(Ml  by  ru!e  for  tlic 
homologation  of  the  report,  Appellants,  Klizal>eth  Doyle,  ami 
lier  hiisband,  Kdward  .lolin  (  /harlton,  the  latter  having  Ikimi 
a  subtutor  to  the  minors,  moved  for  leave  to  file  an  oj)posi- 
tion  à  fin  th  conKcrvcr,  en  Nous-ordrc,  to  Opposant,  Lachlaii 
McLean,  in  his  «piality  of  tutor.  The  gi-oundsof  the  opposition 
of  Appellants  wen^  thèse.  It  appeai'ed  that,  in  Oetobei-,  |.S4S, 
a  judgment  was  obtained  by  Couture,  and  another,  against 
the  late  Richard  Charlton  and  his  wife,  Ann  Elizabeth  Wil- 
8on,  for  the  sum  of  £103  8  7.  In  the  nionth  of  Febiuary,  bSiôO, 
another  judgment  was  obtaine(l  against  the  same  parties, 
jointly  and  severally,  by  the  Hrm  of  Ryan,  Brothers  and  Clwiji- 
man,  for  £783  12  11.  By  a  notarial  deed  of  transf«!r,  passed  in 
April,  1851,  Couture  assigned  the  first  above  nientioned  sum 
to  Ann  McDonald,  widow  of  Bernard  Charlton,  who,  in  June, 
1858,  assigned  it  to  Elizabeth  Doyle.  In  Januaiy,  1851,  Ryaii, 
Brothers  and  Chapman,  by  notarial  act,  assigned  a  suni  of 
£()39  6  5,  the  balance  of  the  second  above  mentioned  sum,  to 
James  Bernard  Chai'lton,  who,  in  October,  1858,  also  assigni^d 
the  same  to  Appellants.  By  reason  of  the  fort;going  premises, 
Appellants  concluded  that  the  property  and  rights  in  the  real 
property  of  Richard  Charlton  had  become  mortgaged  fortho 
payment  of  the  judgment  in  question,  and  that  Appellants, 
had  a  right  to  be  collocated,  en  sous-ordre,  inasmuch  as  tlierc 
were  no  monies  belonging  to  the  estate  of  Richard  Charlton 
out  of  which  they  could  be  paid,  with  the  exception  of  tlic 
proceeds  for  distriVtution  in  the  cause.  The  Appellants  also 
produced  the  latter  judgment,  by  which  it  appeared  that  it 
was  rendered  upon  an  obligation  of  Edward  John  Charltoï), 
one  of  Appellants,  to  which  Ann  Elizabeth  Wilson,  and  tlif 
late  Richard  Charlton,  brother  of  Appellant,  becanie  parties 
as  sureties.  Appellants  did  not  allège  the  insolvency  of  the 
tutor  ;  neither  did  they  file  an  affidavit  of  indebtedness.  Tlic 
Respondent  laid  before  tluî  court  a  statement  of  facts  in  the 
form  of  two  affidavits,  in  reply  to  the  allégations  of  Appellants. 
The  first  was  by  Ann  Elizabeth  Wilson,  wife  of  Respondent, 
and  mother  of  the  minors  Charlton,  which  set  forth  that  the 
estate  of  the  late  Richard  Charlton  was  perfectlj'  solvent, 
there  being,  as  appeared  by  the  report  of  distribution,  au 
excess  of  several  hundred  pounds,  bek)nging  to  the  estate,  ovcr 
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iuhI  aljovt'tlie  claiin  oftlm  iiitfiulrd  Ojtpusjiiits  en  AiniH-ordve. 
Tliat  tlierc  wore  viilnahlc  iminovcalilos  bi'loiitriiiir  totlio  ostato, 
iii  tho  eity  of  Qiu'Ik'c,  bcHidcs  pt'i'soruil  propcrty  t<»  tlir  value 
ol*  si'veral  luiiulrcd  poutuls.  Tliat,  aftur  tlie  payiiu'iit  of  ail 
tlio  <U'l)tH  of  tlu'  late  William  Wilsou.  thcro  would  irinaiii  to 
tlu'  civdit  of  tlie  déponent,  Ami  Klixahctli  Wilsoij,  aiid  liui- 
cliildivn,  tht'  minors  Cliarlton,  a  huiiï  <>f  ahout  tlirt'c  thousaiid 
pcamdH,  iMïsidcs  a  share  of  two  sixtlis  in  c(!rtaiii  ival  estât»'. 
TIh'  artitlavit  tluMi  rcforrod  to  jud<^mt'nts  npon  whicli  t'u- 
claiin  waH  founded,  and  tlio  déponent  wont  on  to  statc  :  Tliat 
«lie  ha<l  hocn  inducod  l»y  lier  late  huMbaiid,  Richard  C'iiarlton, 
to  corn»;  to  tlu*  relief  of  liis  brotlier,  Kdward  .lolm  ('liarlton, 
one  of  Ap])ellant,s,  by  inort^apiifi^  lier  estate  in  favour  of 
Ryan,  Brotlu.'rs  and  <  'liapman,  and  tliat,  in  conHeciiience,  tlu; 
olili^ationalluded  toiti  tlie  claim  of  tlie  intended  ()])|)osantH  m 
s(>im-(tr(frf  was  inade  and  executed.  Tliat  tlie  assi^nnient  of 
January,  1H51,  tu  James  Hernard  Cliarlton,  niust  liave  been 
Iliade  by  de))onent  at  tlie  re(|ueHt  of  Richard  and  Edward 
John  Cliarlton,  in  order  to  protect  them  from  tlieir  creditors. 
Tliat,  HOine  three  or  four  nionths  before  the  date  of  tlie  assi^n- 
iiieiit  Edward  John  Cliarlton  liad  informed  her,  Ann  Eliza- 
betli  Wilson,  tliat  tlie  niortga^e  ha<l  been  paid  off,  shewin^ 
her,  at  the  saine  tiine,  certain  receipts  purportirig  to  be  si^ned 
by  Ryan,  Brothers  and  Cliapmaii,  in  favour  of  Edward  John 
Cliarlton.  That  déponent  had  no  doubt  whatsoever  that  the 
obligation  was  paid  hy  Edward  John  Charlton,  to  Ryan,  Bro- 
thers and  Chapnian,  before  thu  assignnient  to  Elizabeth 
Doyle.  Speakingof  the  judgnient  for  £103  3  7  firstmentioiied 
in  the  claini  of  the  intended  Opposants,  déponent  alleged  : 
That  Ann  McJ)onaîd  had  been  also  paid  ami  conipensated  for 
the  full  aniount  of  the  saine,  V^efore  the  alleged  assignment 
thereof  by  the  occupation  of  a  house  belonging  to  the  estate 
of  William  Wilson,  and  by  the  assignment  of  a  large  quantity 
of  township  lands,  iiiade  by  déponent  and  her  late  husband, 
in  favor  of  Ann  McDonald.  The  other  atfidavit  referred  to, 
was  made  by  Lachlan  McLean,  the  présent  Respondent,  and 
siniply  stated  that  Edward  John  Charlton  had,  in  answer  to 
an  inquiry  niade  by  Respondent,  informed  the  latter  that  the 
mortgage  whicli  Ann  Elizabeth  Wilson  had  signe»],  as  surety 
for  Edward  John  Charltoii,  in  favour  of  the  firni  of  Ryan, 
Brothers  and  Chapman,  had  been  paid  oflfand  discharged.  In 
reply  to  the  allégations  contained  in  the  affidavits,  Edward 
John  Charlton  filed  his  own  affidavit,  setting  forth,  in  subs- 
tance :  That  the  estate  of  Richard  Charlton  was  not  sufficient 
to  pay  to  Opposants  the  amount  of  their  claim,  unless  the  mo- 
nies  to  be  distributed  were  applied  to  the  payment  of  their 
claim.  That  the  real  estate  tnentioned  in  the  affidavit  of  Ann 
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Elizabeth  Wilson  was  iiot  worth  more  tlian  twelve  IniiulnM] 
pouiulfi,  and  was,  moroover,  burdened  with  the  debfc  ovviii^'  to 
George  Wilson.  That  Lachlan  McLoan,  tutor  to  the  miiioi- 
children,  was  not  possessed  of  sufîicient  real  property  tosectjic 
to  the  latter  the  sum  of  nione^'^  for  whicli  he  had  l)een  collo- 
cated,  è.s'  qu<diié  ;  and,  furtlier,  that  the  sum  of  ntoney  in  the 
hands  of  McLean  wonld  not  lie  adecjuately  secured  to  the  nii- 
nors.  That  Ann  Elizabeth  Wilson  and  the  ininors  Charlton 
had  no  real  estate,  with  the  exception  of  a  share  of  one  sixth 
of  a  certain  ])roperty  in  Palace  street.  That,  at  the  time  of 
the  making  of  the  obligation  by  Richard  Charlton  and  Atri 
Elizabeth  Wilson,  the  former  was  indebted  to  the  déponent  in  a 
large  sum  of  nioney,  for  money  lent  and  advaneed,  for  boanl 
and  lodging  and  other  necessaries;  and  that  Ann  Elizabeth  Wil- 
son was  also  intlebted  for  lier  own  support,  and  the  support  of 
lier  minor  children,  in  a  large  sum  of  nioney,  to  déponent,  whicli 
debt  was  never  paid  or  satisfied.  That,  at  the  time  of  the  ina- 
king  of  the  obligation  before  alluded  to,  Richard  ('harltoii 
and  Ann  Elizabeth  Wilson  were  to  hâve  becoine  the  principal 
dobtors  towaros  the  firm  of  Ryan,  Brotiiers  and  Chapman,  but 
that,  having,  become  mère  sureties  by  the  error  of  the  notary, 
the  deed  was  never  changed,  cwing  to  the  confident'al  rela- 
tionship  of  the  parties  wliicli  then  made  it  a  uiatter  of  indiffé- 
rence. The  déponent  further  stated  distinctly,  that  he  had  ne- 
ver told  Ann  Elizabeth  Wilson,  or  Lachlan  McLean,  that  the 
debtarising  therefrom,  or  any  part  thereof,  had  been  paid,  al- 
though  he  miglit  hâve  told  the  former  that  Ryan  would  never 
trouble  lier.  In  answer  to  the  allégation  of  Ann  Elizabeth 
Wilson,  relative  to  the  judgment  first  mentioned  in  the  chiiiu 
of  Opposants  en  .soun-orxlre,  déponent,  Charlton,  stated  that 
Ann  McDonald  was  not  indebted  to  Ann  Elizabeth  Wilson,  or 
the  estate  of  her  father,  for  the  rent  of  the  house,  inasmuch  as 
Ann  McDonald  only  lived  therein  as  a  meniber  of  déponents 
family,  Ann  Elizabeth  Wilson  and  her  family  then  also  liviiii^- 
therein  and  being  supported  by  déponent,  Edward  .Tohii 
Charlton.  The  motion  of  Appellants  for  leave  to  file  their  ()[)- 
position  en  soaS'Ordre  was,  however,  rejected,  by  the  Superior 
Court,  at  Québec,  on  the  Ist  day  of  June,  1859,  and  tins  was 
immediately  followed  up  by  a  judgment  homologating  the  re- 
port of  distribution.  Hence  arose  the  présent  appeal. 

Parkins,  for  Appellants,  contended  that  an  attempt  luul 
been  made  to  assimilate  an  opposition  en  mus-ordre  to  an 
exécution,  or  saisie-arrêt,  although  an  important  différence 
existed,  and  this  view  of  the  matter  was  no  where  to  be  f.^uiid 
in  the  french  authorities.  The  one  divested  the  debtor  directly 
of  the  possession  of  his  property  ;  the  other  only  dealt  with 
property  alreudy  under  se(jue8tration    Viewing  the  case   of 
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freneral  principles,  tlie  necessity,  in  France,  of  an  executory 
title  to  oppose  en  sojis-ordre,  liad  relation  only  to  the  certainty 
of  the  «lebt  thereby  asee-tained,  and  not  to  the  facnlty  of 
exécution,  the  law  in  relation  to  seizure  and  exécution  liaving 
i-egard  chiefly  to  the  protection  of  the  debtor  in  the  ])()Sses.sion 
of  his  property,  so  that  lie  conld  not  be  dispossessed,  except 
in  virtue  of  a  title  of  a  character  certain  in  ail  respects,  and 
clothed  with  certain  fornialities.  But  it  would  be  seen  that 
where  property  was  already  en  'D.ahis  tierces,  so  that  no 
necessity  existed  to  dispossess  the  debtor,  a  nnich  laxei*  rule 
obtained.  How  niuch  more  so  should  it  be  when  tlu;  property 
in  question  was  alread^'  attached  before  the  court  whose 
natural  dnij»^  it  was  to  protect  creditors  and  enfoi'ce  the 
paynient  of  debts.  It  should  also  be  observed  that  the  title 
of  Appellants  was  actually  executory  under  the  french  law, 
no  différence  being  niade,  in  that  respect,  by  the  chauffe  of 
creditor.  (1)  It  had  been  stated  by  the  last  motive  of  the 
judgment  appealed  from  that  the  insolvency  of  the  tutoi* 
himself  should  hav(^  been  allef^ed  ;  now  it  was  clear  that 
Appellants  were  entitled  to  deal  with  the  tutor  as  an  ("'tre 
tiiond,  and  it  was  therefore  inmecessary  to  allej^e  his  personal 
insolvency.  Moreover,  it  was  an  established  principle  that  the 
choice  of  remedy  was  o])tional  with  the  creditor.  It  would  be 
unjust  to  deprive  him  of  a  simple  remedy,  and  drive  him  to 
two  actions,  one  of  them  an  action  to  account.  The  pretension 
in  question  was  also  i-ebutted  by  the  fact  that  certain  persons 
were  entitled  to  the  tutorship  of  tlieir  children  apart  from  ail 
considérations  of  insolvency.  With  regai'd  to  anothei"  point, 
it  had  always  been  the  practioe  of  the  court  to  permit 
claimants,  ur''  ^r  a  notarial  deed  or  other  title,  in  its  nature 
certain  and  indefeasiljle,  to  file  an  o[)position  en  sovs-on/re, 
without  référence  to  the  solvency  of  the  debtor's  estate.  They 
also  claimed  the  right  to  file  their  opposition  under  the 
express  provi.sions  of  the  KîOth  article  of  the  C\istom,  which 
subjects  the  estate  of  a  «leceased  debtor  to  arrest  by  a  creditor, 
tliough  his  title  has  ceased  to  be  executory  by  reason  of  the 
(leatli  of  the  debtor. 

S'iT.VRT,  Q.  C,  for  Respondents,  in  reply,  urged  that  it  was 
évident  fi'om  the  aftidavits  filed  in  the  case  that  the  debt  due 
to  Ryan  Brothers  and  Chapnian  was  pai<l  oft'  hy  Edwanl.Tohn 
Charlton  the  real  debtor  ;  and  contended  that,  as  he  did  not 
(leny  tins  iniptUation,  he  had  no  right  to  renovate  the  ileV)t, 
so  as  to  cover  his  pretended  board  and  lodging  account. 
Further,  that  Mrs.  Charlton  was  not  a  judgment  creditor  of 
Respondent,  having  the  power  of  putting  such  judgment   in 


(I)  Cominentary  on  art.  Ifiî)  of  the  Cuatom  of  Parii. 
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exécution  a^ainst  the  miiior.s,  so  far  as  Ryan's  judginent  was 
concernetl,  beeanse,  fii-stly  :  such  power  beiiig  vested  m  Ryan 
Brothers  and  Chapnian,  tliey  had  not  transferred  it  to 
C'harlton  and  liis  wit'e  ;  the  same  objection  being  equally 
strong  in  tlie  niattei"  oï  the  other  Judgnient.  Secondly  : 
because  sucli  jud^inent  before  being  executory  against  the 
niinors,  heirs  of  Richai'd  Charlton,  oufrljt  to  hâve  been 
declared  so  by  a  compétent  court.  Tlie  pretended  assignées  of 
the  debts  liad  some  eight  years  for  the  fulfilnient  of  the  lattei- 
foruiality,  l>ut  they  had  not  done  so.  Had  they  instituted  an 
action  for  that  j)urpose,  the  persons  charged  with  the  pro- 
tection of  the  niinors  could  hâve  tlien  sliewn  cause  why  sur-h 
judgnient  sliould  not  be  declared  executory  against  them. 

M()NJ)ELET,  Justice^  diysf.ntievtc  :  It  appears  to  me  tliat  tlic 
court  below  should  not,  in  such  a  pereniptory  nianner,  hâve 
disposed  of  a  niatter  in  wiiich  such  an  array  of  facts  was  set 
up  by  the  parties  respectively  ;  but  should  rather  hâve  per- 
mitted  the  fillingof  the  opjxtsifion  en  soas-ordre,  on  paynient 
of  costs,  as  prayed  for  by  Appellant.  C'onsidering  the  impor- 
tance of  the  question,  it  is  entitled  to  a  mucii  more  lengthy  dis- 
cussion and  cai-etul  investigation  than  the  court  below  appoars 
to  liave  deenied  necessary.  There  should  hâve  been  a  contes- 
tation of  the  opposition  in  the  only  usual  and  admissible  way. 
With  regard  to  the  delay  which  niust  bave  been  occasioned  1»y 
such  a  contestation,  ail  that  can  be  said  is  that  it  is  a  neces- 
sary inconvenience  which  is  of  daily  occurrence.  An  apparent 
right  bas  been  shewn  by  Appellants  ;  and  nothing  can,  in  niy 
opinion,  justify  the  closing  of  the  door  upon  such  an  applica- 
tion. 1  (lissent,  therefore  fi'om  the  niajority  of  the  court,  and 
I  am  of  opinion  that  the  judgment  of  the  court  below, 
bomologating  the  )'eport  of  distribution,  is  erroneous,  and  that 
it  sliould  be  set  aside,  and  the  parties  ordered  to  take  such 
course  as  to  law  and  justice  may  appertain. 

DuvAL,  Justice  :  The  court  below,  notwithstanding  the 
judgments  which  hâve  V)een  ajipealed  from,  bas  not  pronounced 
upon  the  merits  of  the  claini  proferred  by  Appellants,  and  by 
reasons  of  which  they  deniand  to  be  collocated  en  .son, s -or  (Ire. 
In  this  niattei-,  J  am  of  opinion  that  the  court  acted  in  a  vory 
judicious  manner  :  and  so  fai-  as  the  décisions  appealed  froni 
are  concerned,  it  bas  nierel^  pi'evented  Appellants  and  in- 
tended  Opposants  en  i^<nis-(>rdre,  from  steppinginto  the  cause 
at  the  eleventh  hour,  and  depriving  the  minors  Charlton  of 
the  use  of  certain  monies  which  they  undeniably  require  foi- 
their  daily  subsistance,  l'his  does  not,  as  a  matter  of  course, 
deprive  Appellants  of  their  lawful  recourse  against  the  minors 
in  question,  in  the  .shape  of  an  action  for  the  recovery  of  any 
monies    or  necessaries  advanced  to  them.  The  judgment  of 
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the  court  btlow,  tliat  Appt.'lliiiit  tlo  take  nothin^^  hy  tlioir 
motion  for  le» ve  to  file  an  oj^position  à  //ij  de  conserver  en 
Hou.s-ordre,  was  tlierefore  contirnietl.  (10  J).  T.  H.  (\,  p.  300.) 

AxDERSox  and  Pahkix,  for  Ap})ellants. 

Stuart  and  Murphy,  for  Respondents. 


AUDITEUR. 

Queen's  Bexch,  Jn  Aiteal,  Montréal,  "M  mai  l.SiJO. 

Before    Sir   L.  H.  LaFontaixe,  Bt.,  Cliief-Justice.  Avi.wix, 
DrvAL  and  iMoxdelet,  Justices. 

Klliot,  es  (jUdJife',  Appellant,  and  Howahd  Respondent. 

Sur  lo  rapport  d'un  auditeur  c'it<''  plus  btis.  la  Cour  Supi'rieure  con- 
damna le  TX^fendeur  il  payer  i;4()  L',  le  montant  réelann'  liarl'ai'tion,  avec 
dépens,  y  eompri.s  les  frais  dt^  l'auditeur;  le  jugement  fut  réformé  en 
appel  et  lédnit  à  JC3(î  10  ô,  mais  maintenu  quant  au  frais  accordé  i)ar  le 
tribunal  inférieur,  mais  sans  frais  d'appel,  et  : 

Jugé:  1.  Que  la  référence  à  un  auditeur  n'était  pas  sanctionnée  par 
l'acte  de  jiidicature  de  ISf)?,  2(r  Vie,  cap.  44,  sec.  92  (1  )  dans  un  ca>  où 
il  n<^  s'agissait  pas  de  règlement  de  comptes. 

2.  Que  le  rapport  était  irrégulier  et  eût  dû  être  rejeté,  et  (pie  sous  la 
section  suscitie  les  rapports  d'auditeurs  doivent  être  traités  et  IkjiudIo- 
gués  comme  le  sont  les  rap[)ort.s  d  wxj)erts. 

The  action  was  instituted  ag'ainstone  Orr,  to  rocovoi- £4()  2, 
for  board,  lodo-in^'',  and  li(piors,  and  cash  advancod,  as  per  ac- 
c<nint  furnished.  Orr  died  duriiif^the  progres.s  of  the  suit:  and 
after  issue  joined,  Appelî.Mit,  as  tutor  to  the  niinors  Orr,  \vas 
brought  int.)  tiie  cause. 

The  Défendant  pleaded  :  Fi  M,  That,  in  July,  1855,  he,  Orr, 
was  invited  witli  bis  fainily  to  \isit  Respondent  and  did  so, 
and  passed  somt>  tinie  witb  Respondent  witbout  statini^'  vvhat 
tinie,  but  tliat  neitluîr  "  Défendant  (Orr)  norhis  faniily  boar- 
ded  or  "  lodcred  witb  Plaintiff",  or  were  boarders  duriiiif  anyof 
"  the  tiine  mentioned  in  the  déclaration.  "  Sreoèid,  That,  even 
if  he  so  boai'ded  and  lodovd  witii  l'iaintifl',  the  chart^es  were 
excessive  :  he  tbirdly  pleaded  compensation  to  tiie  account 
tiled  to  the  extent  of  £1(5  5,  but  produced  no  évidence,  except 
the  notarial  lease  mentioned    below.    The    Pkiintifl'  exaniined 

(1  )  Cette  ulaiiiie  est  dans  ces  tei'ines  :  "  Dana  toutes  ciuises,  niaintruiint  on 
•lui  seront  à  l'avenir  p<!ndiintes,  entrainant  règlement  de  coniptes,  il  sei'ii  loi- 
silde  aux  (lilea  cours,  l'eapticlivenient,  d'ordonner  iiudition  de  coni|)te,  et  de 
lunvoyei'  tout  conij>te  ou  matières  de  comptes  en  question  dans  tonte  telle 
laiLse,  à  une  personne  ou  à  des  per.sonnca  entendues  en  pai'eilles  matières  et 
liiliiles  comme  auditeurs,  avec  pouvoic  d'agir  et  d'en  faire  rapport  en  la  niTme 
manière  (jue  font  les  exjierts  dans  les  causes  dans  lesipielles  des  experts  peu- 
vent être  iKMumés  en  vertu  de  la  l<ii  ;  -  lus  rapports  seront  trnités  comme  le 
sont,  des  rapports  d'experts.  '' 

V  art.  ;U()('.  P.  <•, 
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soveral  vvitncsseH  to  prove  the  items  of  board  only.  The  case 
vvas  heard  on  tlio  nuu'its,  on  the  I7th  Mai'cli,  1<S5Î),  and,  ontlii' 
Hanie  day,  the  court,  BAiXiLEV,  Justice,  rendei'ed  judgun'iit, 
avant  faire  droii,  nainin^  "Joiin  (J.  Diiuiin^,  of  Montréal,  ac- 
"  countant, 'nu/y7r<(/',  in  tlie  cause,  to  exaniint;  the  accoinits 
"  of  the  parties  on  both  sides,  and  to  establish  the  haluiice 
"  (hie  U)  Phiintifi'  froui  the  évidence  of  record  or  such  other 
"  évidence  as  niaj'^  V)e  adduced  by  tl»e  parties,  and  to  niako 
"  his  report  to  tliis  court  in  the  premises  witiumt  delay.  " 
The  followinff  is  the  report  of  Dinnin^  :  Havin^  coii- 
"  sulted  with,  and  exauiined  Colenian,  of  the  Montréal 
"  House,  and  having  exaniined  the  books  of  Seratino  (}e- 
"  raMi,  and  ascertained  the  aniount  cliarged  therein  for  the 
"  board  of  John  Orr  and  his  three  sons  :  having  aiso  examined 
"  Phiintiff',  and  taking  into  considei-ation  the  tiltidy  haV)its  of 
"  the  hite  Défendant,  and  the  great  trouble,  expense  and  an- 
"  noyance  caused  thereby,  I  am  of  opinion  that  tiie  charges 
"  niade  against  the  estate  of  John  (3rr,  viz;.  :  aniounting  to  the 
"  suni  of  forty-six  pounds,  tvvo  shillings,  as  per  account  tiled 
"  uf  record,  are  fair  and  reasonable.  "  Montréal,  25th  May, 
"  1850."  (Signed),  —  JoHN  CJ.  DiNXiNfj,  Accountant.  On  tlic 
'Ust  May,  the  court,  Badolev,  Justice,  rendered  the  following 
judgnient  :  "  The  court  having  heard  the  pax'ties  upon  the 
"  nierits,  seen  and  examii.ed  the  report  of  the  accountant,  and 
"  alsothe  évidence,  doth  condenin  Défendant,  par  repriffa  d'iiis- 
"  tance,  ^.s  qualité,  to  pay  to  PhiintiH',  (^itherine  Mary  Howard 
"  the  sum  of  forty-six  pounds,  and  tvvo  shillings,  for  the  causes. 
"  niatters  and  things  mentioned  and  set  forth  in  the  declaïa- 
"  tion,  with  interest  thereon,  froin  the  lOth  day  of  Novenilier, 
"  1855,  date  of  service  of  p/vxr.s'.s  in  the  original  action,  until 
"  actual  paynient,  with  costs,  including  costs  of  said  accoun- 
"  tant.  "  The  Appellant  contended  that  the  judginent  ought 
to  V)e  reversed  for  the  following  reasons  :  1.  no  notice  of  aiiy 
kind  was  given  by  Dinniiig  to  Appellant  or  hi?  counsel  :  nor 
was  the  nomination  nientiï)ned  V)y  the  Judge  in  court.  No  op- 
portunity  was  afforded  to  Défendant  of  producing  any  évi- 
dence :  and  after  the  rtiport  was  fyled  (on  the  2Gth  May)  no 
new  inscription  was  made,  and  no  hearing  had  on  the  report  ; 
2.  the  case  was  not  one  which  ought  to  hâve  been  treatcd 
as  falling  un  1er  the  !)2nd  section  of  the  judicature  act  of 
1857  :  the  inatter  at  issue  not  "  involving  the  adjustnient  ami 
settlement  of  accounts,"  but  simply  the  proof  of  a  few  items 
of  a  hotel-bill  :  3.  the  accountant  evidently  based  his  opi- 
nion on  the  artîdavit  of  Plaintitl',  which  he  had  no  right  to  take 
and,  even  if  it  were  to  be  taken  as  évidence,  it  referred  to 
items  of  board  only,  whiclr  if  granted  in  full,  only  amounted 
in  ail   to   £84   2s  (id.    The  other  items  in  the  account  being 
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wliolly  unsupported  by  ev  deiice  ;  4.  tlie  report  was  siiuply 
tho  report  of  un  opinion,  and  the  rule,  in  effect,  named  Diii- 
u\n^  as  a  jud^e  or  arliitratoi-,  with  power  to  hoar  and  décide 
upon  évidence,  and  not  as  accountant  Hiniply.  In  addition  to 
tliis,  there  was  a  notarial  lease  of  tlie  nioveables  setfortii  in  the 
sc'hedule  anncxed  t()  the  lease  froin  Orr  to  Plaintift'.  Tins  lease 
was  for  £19  per  annuni,  payable  (]uarterly,  being  the  intercst 
on  the  priée  of  the  )noveables,  the  first  payment  whereof  fell 
(lue  on  the  Ist  Noveinber,  1855,  which  swni  should  hâve  been 
deducted. 

Sir  L.  H.  LaFONTAIXE,  Bt.,  t'hief -Justice,  held  that  the  case 
was  not  one  which  should  hâve  been  sent  to  an  accountant. 
That  the  report  was  irregular  and  should  hâve  been  rejected, 
that  such  reports  were,  under  the  statute,  t(^  be  acted  upon 
and  homologatefl  in  the  san)e  way  as  reports  of  experts  ;  that, 
as  to  the  board  and  lod^nn^,  there  was,  in  the  opinion  of  the 
court,  sufficient  évidence  of  i-ecord,  without  the  report,  and 
the  judgnient  would  be  refornied  as  to  the  aniount,  giving 
crédit  for  an  it^—  of  rent  under  the  lease. 

DrVAL,  Justice  :  The  report  should  hâve  been  rejected  by 
the  court  below,  if  for  noother  reason  than  that  it  was  culuni- 
niatory  of  the  dead.  But  the  case  should  not  hâve  been  sent 
to  an  accountant. 

JriKJMENT:  Considérant  que  l'action  delà  Demanderesse 
avait  pour  objet  de  recouvrer  la  sonnne  de  £40  2,  courant  et 
que  le  jugement  dont  est  appel  condannie  la  partie  Défende- 
resse à  payer  cette  somme,  tandis  (pie  cette  condannuition 
n'aurait  dû  être  que  de  la  sonnne  de  £80  10  5],  dit  cours,  y 
ayant  lieu  de  retrancher  du  montant  deda  demande  les  deux 
articles  suivants,  savoir  £4  Vi  9,  pour  deniers  prêtés,  aucune 
preuve  n'ayant  été  faite  de  ce  prêt,  et  £4  17  9^'  étant  le  pre- 
mier quartier  du  loyer  des  meubles  de  Orr,  échu  le  premier 
novembre  1855,  et  par  lui  offert  en  compensation  ;  que,  par 
conséquent,  il  y  a  lieu  de  réformer  le  jugement  en  réduisant 
la  condamnation  à  la  somme  de  £.S()  10  5].  C/Onfirme  le  juge- 
ment rendu  le  *il  mai  1859,  par  la  Cour  Supérieure 
siégeant  à  Montréal,  et  ce,  jusqu'à  concurrence,  seulement,  de 
la  sonnne  de  £80  10  5]  à  laquelle,  en  réfonnant  le  jugement, 
cette  cour  réduit  le  montîint  de  la  condamnation  qu'il  porte, 
avec  intérêt  sur  la  somme  de  C30  10  5],  à  conq)ter  (lu  10 
novembre  1855,  jour  de  l'assignation  en  cour  de  première  ins- 
tance ;  maintient  la  condamnation  aux  dépens,  et  la  distraction 
de  ces  dépens  prononcée  par  le  jugement  ;  mais  sans  frais  sur 
le  présent  appel.  (10  i>.  T.  H.  0.,  p.  817.) 

RoKERTSOX,  A.  and  W.,  for  Appellant. 

Carter,  for  Kespondent. 
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PROOEDURF.-AMENDEMENT. 

Circuit  Court,  Québec,  IStli  June,  l.SfiO 
Bet'ore  Taschereau,  Asst.-Judge. 
PoULiX,  Plîiintitî;  iw  Langlois,  Défendant. 

Jtujé  :  1"  Que,  si  un  Demandeur,  dur. s  une  action  en  revendication 
d'un  oltjet  nioliilier,  aoinis  de  conclure  d'une  manière  sullisante  iiour 
rencontrer  toutes  les  ('■ventualit*''»  de  la  cause,  il  no  lui  sera  pas  perinis 
de  prendre  des  conclusions  supplétoircs  pour  rectifier  l'omission. 

'2°  Que  le  seul  remède,  dans  ce  cas,  est  la  motion  pour  amender. 

The  action  was  in  revendication,  instituted  by  Phiintitl' 
aj^ainst  Défendant,  to  obtain  possession  of  a  liorse,  tlie  property 
of  the  former,  an  l  ille<Taliy  detaincd  by  the  latter.Tlie  horse  was 
not  seized  by  the  bailitfwho  had  charge  of  the  writ  of  reven- 
dication, adeterinined  résistance  having  been  ofiered  by  Défen- 
dant and  a  nuniber  of  liis  friends.  A  writ  of  cont rainfe  par 
cDi'pn  for  a  eontenipt  of  court  W'as  thereupon  sued  out  against 
Défendant,  and  pro'-eedings  had  thereon.  In  the  nieantime, 
however,  it  appeared  that  Défendant  had  managed  to  niuke 
use  of  the  interval  whieh  elapsed  to  sell,  or  exchange  tlie  horse, 
so  that  it  could  neither  be  found  nor  seized  by  the  officers  in 
charge  of  the  writ  :  after  a  variety  of  proceedings  had  boeii 
had,  a  motion  for  ieave  to  take  supplenientary  conclusions  was 
made  on  behalf  of  Phuntiff!  After  S' tting  forth  the  resii-^tancc 
of  Défendant  to  the  writ  and  alias  writ  of  revendication,  and 
tlie  fact  tliat  Défendant  had  managed  to  make  away  with  tlie 
hoi'se,  by  sale  or  exchange,  and  that  it  had  not,  therefore,  been 
yet  sei/ed,  the  motion  concluded  in  thèse  words  :  "  The  Plain- 
"  tirt'  therefore,  movcs  that  he  be  permitted  to  take  supple- 
"  inentary  conclusions  (sujypleioires)  in  addition  to  those  by 
"  him  already  taken  in  the  déclaration  by  him  made  and  filed 
"  in  this  cause  ;  and  doth  pray  further  that  Défendant  be  con- 
"  demned  to  \my  unto  him  the  sum  of  twenty  five  pounds, 
"  boing  the  value  of  the  horse,  besides  the  further  sum  of  teii 
"  pounds,  for  damages  which  he  lias  already  elaimed  in  lus 
"  déclaration,  amounting  in  ail  to  the  sum  of  thirty-five  poixnds 
"  currency,  for  which.  sum  the  présent  action  has  been  insti' 
"  tuted." 

Tas(;hereau,  Justice  :  La  permission  de  prendre  des  con- 
clusions supplétaires  ne  s'accorde  que  dans  certaines  actions 
que  le  Demandeur  intente  dans  le  but  de  parvenir  à  un  résultat 
((ue  lui  est  inconnu  au  moment  de  l'institution  de  son  action, 
telle  (|ue  l'action  en  exhibition  de  titres,  de  la  part  d'un  sei- 
gneur contre  son  censitaire,  dans  laquelle  le  Demandeur 
conclut,  en  première  instance,  à  ce  que  le  Défendeur  soit  tenu 
de  lui  faire  exhibition  de  ses  titres,  et  se  réserve  de  prendre 
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(le  iiouvL'llf.s  conclusions  uprùs  rcxliil)ition.  La  (■((Ui'du  Banc  <!(} 
la  Reine  a  sanctionné  ces  nouvelles  conclusions  dans  la  cause 
(le  Ougy  et  (Miouinard.  (1)  Mais  je  dois  avouer  ([Ue  ce  n'est 
pas  sans  difficulté  que  ce  même  tribunal  en  est  venu  à  cette 
décision,  tel  qu'on  peut  s'en  convaincre  en  référant  au  motivé 
du  jugement.  (2)  Dans  le  cas  présent,  le  Demandeur  devait 
anticiper  toutes  les  difficultés  (pii  pourraient  lui  être  offertes 
de  la  part  du  Défendeur  ;  et  il  aurait  dû  conclun^  en  première! 
instance,  non  seulement  à  la  revendication  de  l'oltjet,  mais 
même  à  ce  que  le  Défendeur  fût  condaiiîné  à  en  payer  la 
valeur  dens  le  cas  où,  par  son  fait,  ce  Défendeur  se  fût  mis 
dans  l'impossibilité  de  représenter  l'objet  revenditpié.  (\'Hi'. 
omission  ne  se  peut  remédier  (jue  pai- une  demande  en  amende- 
ment de  la  déclaration.  Je  me  fonde  aussi  pour  renvoyer 
l'application  du  Demandeur  sur  l'autorité  du  Noiivnin  Dua'i- 
.s(irt  vbo  C(mria.n(>ii.fi,  p.  H'S,  ^  .'},  ipii  est  en  ces  termes  :  "  Les 
"  ]mrties  et  leurs  défenseurs  ne  sauraient  faire  trop  d'attenticjn 
"  à  la  rédaction  des  conclusions  (jui  font  le  fontlement  do 
"  toute  la  procédure.  C'est  souvent  de  conclusions  bien  ou 
'■  mal  prises  que  dépend  le  succès  il'une  affaire.  Celui  (pii  varie? 
"  dans  ses  conclusions,  et  (pli  occasione  par  là  des  frais,  doit 
"  les  supporter."  The  motion  was  rejected  accordingly.  (10  JJ.  T. 
n.  a,  p.  822.) 

Bossé  and  Bossé,  foi  PlaintifF. 

Plamondon  and  Déchkxe,  for  Défendant. 


FRAUD 

PuivY  CouNciL,  ox  AiTEAL  from  the  Court  of  Qikk.n's 
Bench  for  Lower  Canada,  1(5  juin  1«()0. 

Présent:  The  right   Hon.  the  Lord  Justice  Knioht  liRi'cr;, 

the  right  Hon.  Sir  Kdward  Rya\,  the  ]-i<,dit  Hon.  the 

Lord  Justice  TiiJNEH,  and  the  rioht  Hon. 

Sir  JoHX  Tayi.or  Colerid(;e. 

John  Shaw  and  Richard  Jeffrev,  Appellants,  and  Ja.vies 
Jeffrey,  Respondent. 

Wliere  an  iiistruDi.ent  has  been  eutered  into  betweon  tvvo  parties  fora 
l»ur|)tiso  whicL  niay  be  oon-sidered  fraudiileut  as  ugainst  a  tliird  party, 
it  iiiay  yet  be  biiidiiifj^  as  between  theniselves.  A  supposed  IVauauleiit 
iiilentiou  as  to  third  parties  lannot  be  interjjolated  m  c;on8truiii;|  au 
iiit-triiment  as  to  the  riyhtt*  of  the  contracting  parties. 

Mère  Miapicion  of  afraiiduleiit  intention  to  protect  property  a{rain>t 
tlie  juBt  claim  of  third  partie»  will  not  snflice  to  establish  tho  fact  that 

(î)  ',i  Revue  de  législation,  p.  308. 
(■>)  Ibid,,  p.  '3-2S. 
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tho  irunsactiou  wa8  wholly  colounit)le  us  betweeii  tlie  orijjinal  partios  lu 
the  insininient,  as  hiicIi  a  transactiftii  is  iiot  as  betweeu  tluMiiselves  roii- 
(lored  void,  because  it  may  liave  ihe  etlect  ofdefeatinjr  the  clainis  of 
iToditors. 

Iii  circiimstanceH,  lield  upon  the  ooiistriuttion  of  certain  instrumBiits 
tlmt,  taken  tojïether,  they  did  not  operate  as  a  morigène,  but  as  an  ah- 
sohite  sale,  to  wiiich  was  attached  a  conditional  rif^lit  of  ropnrcliaso  to 
be  cxcrcised  on  tho  hap|)jninjr  of  a  }j;iven  event. 

This  Was  un  action  ot"  acconnt  broujt'ht  by  the  Appellaiits 
against  the  RcHponclents  in  the  Superior  Court  of  Lower  Ca- 
na(hi. 

Tlie  déclaration  stated  that  the  AppeUanis  built  at  Quelwc 
two  vessels,  the  "  Eliza  "  and  the  "  Kate  "  ;  that  tliese  two  ves- 
sels  took  in  cargo,  and  sailed  for  Ev(/ltiii(l  in  the  year  IH4<S, 
that  the  Respondent  collected  the  freight  earned  by  the  ves- 
sels, and  also  Hold  the  vessels  in  Eviflaml,  and  received  the 
priée  for  theni,  and  by.  the  déclaration  the  Respondents  was 
caHed  upon  to  render  an  account  to  the  Appelhints  of  tlic 
freight,  and  of  the  nioneys  arisiwg  from  the  sale  ;  and  to  pay 
to  the  Appellants  the  price  of  the  two  vessels,  and  the  freight 
earned  by  theni.  In  the  déclaration  the  freight  was  assessod 
at  £4,000  currencj' and  the  value  of  the  vessels  at  £J  0,000. 
Two  pleas  were  filed  bj?  the  Respondents  to  this  déclaration. 
The  tîrst  plea  was  a  perpétuai  exception  in  law.  This  pleaset 
up  a  sale  and  assignnient  to  the  Respondent  of  the  two  ves- 
sels by  two  deeds,  executed  on  the  9th  of  Decemhcr,  1(S47, 
in  considération  of  the  .suni  of  £8071  11  11,  under  one  deed, 
and  for  the  suni  of  ôs.  by  the  other  deed.  The  plea  further  al- 
leged  the  delivery  l)y  the  Appellants  to  Respondent  of  tln^ 
two  vessels  in  an  untinished  state,  and  that  the  Respondent 
finished  and  sent  them  to  En;/land  on  his  sole  accotint.  The 
second  plea  was  a  gênerai  traverse  of  the  facts  stated  in  tho 
déclaration. 

To  the  first  plea  tlu;  Appt'llants  repHed  by  a  gênerai  traver.se 
of  the  facts  stated  therein,  and  b}'^  two  spécial  answers.  'l'hc 
tirst  spécial  answer  stated  that  the  Respondent  had  agreed  to 
advance  to  the  Appellants  a  suni  not  exceeding  .£10,000  to 
enable  theni  to  complète  the  vessels,  upon  the  pledge  and 
security  of  the  ships  and  of  the  nmterials  in  the  ship-yard 
and  premises  belonging  to  them,  and  that  to  carry  out  this 
arrangeuient  several  deeds  were  executed  on  the  9th  of 
Decemhcr,  1847,  two  of  wdiich  hereinafter  mentioned,  were  set 
out  by  Respondent  in  his  plea,  and  a  third  deed  of  agree- 
uient  executed  on  the  same  day,  and  part  of  the  sanio 
transaction,  was  also  set  out  ;  and  the  answer  averred,  thut 
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tli«'  Appellants  completed  tlie  ships,  ami  offerod  to  redeeiii  tlio 
plc'd^e,  but  that  tho  Rospondcnt  failed  in  liis  obligation  under 
tlio  last  nioiitioned  deod  to  rcnder  a  true  and  just  account  of 
tlic  nioneys  advanced.  Tlie  .second  .spécial  answer  set  forth 
certain  fuctw  rclatinj^  to  the  loun  nientioned  in  the  first  spécial 
answer.  by  the  Respondent  to  the  Appelhints,  upon  a  pledpe  of 
the  ships,  and  alleged  tliat  it  was  a  nsurious  transaction, 
jind  that  the  deeds  executed  on  the  !)th  of  Deceinber,  1847,  for 
the  pnrpo.se  of  that  loan  vvei'e  indl  and  void.  The  facts,  asthey 
îippeared  from  the  évidence,  were,  in  substanse,  as  follows  : 

The  Respondent.  for  niany  years  befo)"e  the  year  1(S47,  was 
il  ship-builder,  havinj(  a  shi])-yard  at  Hare  Point,  at  Québec. 
In  Auffust,  1N47,  bein^  desirons  of  retiiin^  froni  business,  he 
leased  the  ship-yanl  to  the  Appeliants  for  a  terni  of  two  years 
îind  nine  nionths,  and  sold  thoni  ail  his  stock  and  inaterials 
in  the  yard  for  about  the  suni  of  £1,500.  The  Appeliants  had 
entered  into  partnership  under  the  naine  of  Shaw,  Jeffery  &Co, 
in  the  early  part  of  1847,  and  that  partnership  continued  iintil 
Deceinber,  1(S48.  when  it  was  dissolved.  Previously  to  the 
sprin^  of  the  year  1847,  .John  Shaw  had  been  a  liardware 
nierchant  :  Richard  Jeffery,  a  brother  of  the  R(,'spondent,  had 
been  enga^ed  in  ship  building);  in  the  einploy  of  the  Respon- 
dent. The  Appeliants  were  building  two  vessels,  called  The 
Kate,  iindthv  PJliza, 'n\  the  autninn  of  1847,  and  had  pur- 
cliased  lar<;e  (|uantities  of  timber  and  materials  for  that  pur- 
pose  from  the  Respondent  and  others.  In  the  nionth  of  Xoveni- 
ber,  1847,  the  Appeliants  were  forced  from  want  of  funds  to 
suspend  their  works.  The  Respondent  was,  at  that  tiine,  their 
cretlitor  to  a  considérable  aniount,  and  hrt<l  advanced  theiii  the 
sum  of  ,£1,()8()  Hh.  5d.  to  eiiable  them  to  proceed  with  the  buil- 
ihn^  of  the  ships  and  to  purchase  materials  for  the  saine,  and 
they  applied  to  hini  for  further  advances,  and  the  resuit  was 
tiiat  on  the  î)th  of  I)eceml)er.  1847,  six  deeds  were  executed 
at  one  and  the  saine  tinie.  The  Appeliants  were  at  this  time 
lar^ely  indebted  to  other  parties. 

The  first  of  thèse  instruments  was  between  the  Appeliants, 
John  Shaw  of  the  firin  of  Shaw.  Jeftery  Âr  Co.,  and  Richard 
Jeffery,  of  the  one  part,  and  James  Jeffery  of  the  other  part, 
and  recited  that  Shaw,  Jeftery  &  (!^o.,  were  the  owners  of  and 
held  in  the  ship-yard  of  James  Jeffery  certain  timber 
intended  for  ship-building  purposes,  particularly  nientioned 
in  a  schedule  annexed  :  that  Shaw,  Jeffery  &  Co.,  were 
indebted  for  the  purchasc-money  of  the  goods  to  différent 
persons  fron»  whom  they  accpiired  the  saine,  namely  Anderson 
k  Paradis,  Pikersgill,  Tibbits  &  Co.,  Dunn,  (\)lvin  &  C\)., 
and  James  Jeffery  ;  that  Shaw,  Jeffery  &  Co.,  were  willing  to 
seli,  assi^n,  transfer  and  make  over  to  James  Jeffery  upon  the 
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coiiiiitiouH  tliei'oiiiHt'tt'r  niciitiutiL'd,  tlic  tiiulnn'  iiiul  tlu;  fruiiics 
ot'  two  aliips  or  vowsoIh,  to  be,  whon  comnlotcd,  of  tlie  burtliun 
of  750  tons  oacli,  wliicli  ottbr  .liiincs  .lotf(>iy  luul  ji<,'roo(l  to 
Hcc«^pt.  That  John  Shaw  an»!  Richard  .loff'cry,  for  and  in  con- 
.sidoration  of  .C8071  I  Is.  llrl.  thcrchy  bar<(aint'd,  sold  and 
as.si<]fned  to  JamcH  Joffory,  his  hoirs,  oxecutors,  administrators 
and  assi^ns,  ail  the  tiinl)or,  uiatorials  and  cftocts  thon  in  tlic 
ship-buildin^  yard,  to^othor  wit'  tho  franM^s  of  tho  two  ships 
or  vcssols,  and  ail  tlio  proniisos  assignod  to -binios  Jottory,  his 
oxecntors.curatora,  administrators, and  assi^ns  for  evor.without 
any  acconnt  to  thom  or  any  othor  whatsoovor  to  l)o  nuvdc, 
answerod,  or  thoroaftor  to  be  rendorod  ;  so  that  neithor  thoy 
John  Sliaw  and  Richard  Joffory  nor  any  othor  for  thom,  t)r  in 
their  naine,  should  havo  any  ri^ht,  titlo,intorest,  ordoniand  of, 
in,  to,  or  for  the  timbor,  niatorials,  ottocts,  proporty  and  the 
franies  of  the  ship-lyin^'  in  tho  ship-bnildinrj  yard  of  James 
Joffory,  or  to  exact,  challenge,  chiim  or  demand  at  any  tinio  (»!■ 
tinios  thoroaftor,  and  that  ail  action,  right,  ostato,  title,  clniiii 
demand,  possession,  and  intoro.st  thereof  shonkl  be  whoily 
barred  and  exchulod  thoreby. 

The  second  instrument  related  to  the  sale  of  the  two  vossels 
and  was  al.so  datod  the  Oth  day  of  December,  1847,  beinf;  mado 
betweon  John  Shaw  and  Richard  Joffory,  of  the  ono  part,  and 
James  Jefiery,  of  tho  othor  part,  and  recited  that  Jolm  Shaw 
and  Richard  Joffery,  foi*  divers  good  causes  and  considérations 
and,  for  and  in  considération  of  tlie  sum  of  five  shillings  cur- 
roncy,  paid  by  James  Jeffery,  luul  granted,  bar^ained,  sold 
assigned  and  set  over  to  James  Joffory,  his  hoirs,  exocutors 
and  administrators,  ail  the  hulls,  franies  and  bodies  of  the  t^\'> 
ships  then  building  in  the  ahip-yard  of  James  Jeffery,  at 
Haro  Point  ;  the  ships  when  completed  to  be  of  the  burthen 
of  750  tons  measurement  oach,  and  ail  the  timber,  plank,  aiul 
furniture  then  prepared  for  the  ships  ;  to  hâve  and  to  hold 
the  ships  or  vessols,  and  other  the  above  bargainod  promises 
unto  James  Jeffery,  his  oxecutors,  administrators,  and  assigns, 
to  his  own  proper  use  and  behoof,  and  as  his  own  proper  goods 
and  chattels,  from  thonce  forth  for  over  ;  and  John  Shaw  and 
Richard  Jeffery,  for  tliemselves,  their  heirs,  oxecutors  admi- 
nistrators and  assigns,  covenanted  and  agreed  with  James 
Jeffery,  his  oxecutors,  administrators,  and  assigns,  that  they 
liad  a  good  right,  full  power,  and  lawfui  and  absoluto  autho- 
rity,  to  grant,  bargain,  sell  and  assign,  for  ever,  and  that  the 
same  should  be  and  remain  and  continue  unto  James  Jeffery, 
his  executors,  administrators,  and  assigns,  free  and  clear  of  ail 
former  bargains,  sales,  gifts,  grants,  titles,  debts,  charges,  and 
incumbrances  whatsoever.  And,  further,  that  John  Shaw  ami 
Richard  Jeffery,  their  executors  or  administrators,  should  and 
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wniild,  t'roiii  tiiiu'  to  tinie,  ami   iit  ail  tiines  tlioreaftor,  at  tho 
i('(|iK'st'(>f  .Innu's  .leffciy,  tiiako,  <lo,  aiid  exécute,  or  cause  and 
]ir(»cui"e  t<»  l»e  iiuule,   «loue,  aiid  oxecuted,  every  such   furtlier 
(ind  other  law  fui  and  leasoiiable  act  or  acts,  deed  or  deeds, 
t'Diiveyance  and  assurances  in  law  whatsoever  for  the  further, 
licttcr  and  nu.re  eHTectually  conveyin^,  assi^nin^  and  assurinjr 
the  tlior(!l)y  barpiine»!  and  sold  premises  or  any  part  thereor 
uiito  James  Jettery,   lus  executora  and  adniinistrators.    The 
tliird  instrument  was  an  aj^reement,  aiso  dated  tlio  9th  of  De- 
(•»'inl)er,  1847,  l)y  John  Shaw  and  Richard  Jeftery,  of  the  one 
piirt,  and  James  Jeftery  of  tlu^  other  part.     It  recited   that 
James  Jeftery  hnd,in  the  nionth  of  Aufjust  then  last  past,  lea- 
s((l  to  John  Shaw   and  Richard  Jeflfery,  trading  as  aforesaid, 
al!  his  ship  building  yard  and  premises  at   Hare   Point,  and 
tlid  alsa  sell  and  assign  to  them  ail  his  stock,  materials,  &c.,&c. 
in  the  shipbuilding  yard.  That  Shaw,  Jeftery  &  Co.,  had  com- 
mcneed  building  two  ships,  to  be  of  the  burthen  of  750  tons 
cach,  or  therealK)uts,  old  register  measurement,  and  had  pur- 
cliased  +'rom  Andersen  and  Paradis,  Pickersgill,  Tibbits  and  Ce, 
Dunn,  Col  vin  and  Co.,  and  froni  James  Jeftery,  certain  lots  and 
([uantities  of  timber  for  the  purpose  of  beiiig  employed  in  the 
building  and  ftnishing  of  the  ships;  that  James  JefFery  had 
jidvanced  to  Shaw,  Jeftery  and  Co.,  to  enable  them  to  proceed 
w  ith  the  building  of  the  ships  and  to  pui'chase  materials  for 
the  sanie,  the  sum  of  £1.08()  .Ss  od  currency  ;  and  that  Shaw, 
-left'ery  and  C(j.  had  declared  their  inability,  in  the  then  pré- 
sent state  of  the  money-market,  to  finish  and  complète  the 
ships,  and  that  thcy  had,  therefore,  oftered-to  surrendcr,  assign 
transfer,  and  make  over  to  James  Jeftery  the  whole  of  the  tim- 
ber and  materials  purchased  from  him  as  aforesaid,  as  aIso  ail 
tlie  tind)er  purchased  of  Anderson  and   Paradis,  Pickersgill, 
Tibbits  and  Co.,  and  Dunn,  Colvin  and  Co.,  on  condition  of 
-lames  Jeftery  agreeing  to  accept  Shaw,  Jeft*ery  and  Co's  drafts 
on  hi)n  payable  in  the  month  of  July  next,  in  favour  of   An- 
derson and  Paradis,  Pickersgill  Tibbits,  and  Co.,  and  Dunn, 
Colvin  &  Co.,  for  the  timber  and  also   to  surrounder  assign, 
tiansfer,  and  make  over  the  frames  of  the  ships  in  their  then 
pre.sent  state,  and  then  on  the  stocks  in  the  ship-building  yard 
being  the  ship-building  yard  belonging  to  him,  James  Jeftery 
at  Hare  Point,  and  to  cancel  the  lease  made  to  them  by  James 
Jeftery,  in  order  that  James  Jeftery  might  be  enabled  to  cause 
the  ships  to  be  completed  and  tinished  for  sea  hiniaelf.     That 
Shaw,  JeftPery  and  Co.,  had  also  agreed  to  grant  to  Janies  Jef- 
t'oy  a  mortgage  on  their  beach  and  premises  at  Point  Levy, 
from  the  sum  of  £650,  currency,  payable  in  the  month  of  Sep- 
tember  then  next.     And  John  Shaw  on  his  part  also  agreed 
to  assign  and  transfer  to  James  Jeflfery  the  suni  of  £1,000 


404 


H.\IM'<UnS   JI'DKIAIUKS    HKVISKS 


cni'rciu'V,  part  ot*  ii  Iiir^rr  siiin  duc  t(t  liiiii,  .lolin  Slmw,  li\ 
Kicliai'd  ,1.  SliMAV,  iiikI  Sainucl  .1.  Sliuvv.  of  (^ueltcc,  Imrdwai'c 
in«>rcli)iiits,  iuid  wliicli  sinii  slioiiM  Im>  intulc  payiible  to  flainrs 
.It'rttMT  Ity  moiitlily  in.stiiliiit'iit.s  oF  £200,  ciurency,  t'aeli.  Ami 
statin^^  fiirtliur  tliat  .lames  .K-tlrry,  aiid  Sluiw,  .lerti'i-y  aiid  ("d. 
had  a^r,.('d  to  aiid  witli  racir  otltiT  as  follows:  Tliat  .laines 
Jettery  sliould  iv-assi^rii,  transfcr,  and  iiiakc  ovcr  to  Sluiw, 
.leffery  aiid  Co.,  tlic  two  sliips  and  ai!  other  tlic  prciniHcs  as- 
sipiod  to  liini.  provided  tlu^y,  Shaw,  .IcfîV'ry  aiid  Co..  hIioiiM 
r(>ind)prs(>  liini  al!  siini  atid  sunis  of  niou(>\'  tliat  lie  had  alr<>ail\ 
paid,  and  that  hv  niij^lit  tiierciaftcr  pay  ami  l.-iy  ont  in  tlir 
HniHliin^  and  coinplctin^'  tlu'.sliijis  ;  and  in  relation  to  tlie  \)\v- 
niises  aforeHaid,  witli  'nterest,  and  tlie  UHual  coininisHion  ut'  :},', 
per  cent,  upon  ail  dislairsenients  an<l  suni  or  «unis  of  nioncy 
paid  and  agreed  to  l»e  paid  tm  aforesaid  :  and  Shaw,  .lefftiy 
and  ('ompany,  on  their  part,  agreed  to  aecept  the  assigmiieiit, 
or  l)ill  of  sale,  of  the  preniises,  and  to  pay  or  cause  to  lie  paid 
th(.' sunis,  disburseiuents,  &c.,  on  or  before  the  sailin^  of  tlic 
ships  fron»  Québec,  with  interest  and  conindsion  as  aforesaid, 
and  in  the  nieantiine  that  they  would  ^i\v  their  personal  atteii- 
dance  at  the  ship-building  yarvl  until  the  ships  shouM  be  sardy 
launched  and  until  they  should  be  ready  for  sea,  loaded  and 
conipleted,  without  any  charge  to  .James  .Jeffery.  And  it  was 
witnessed  that  .James  Jefiery  and  .John  Shaw  and  llichaid 
.leffery,  had  agreed,  and  they  did  agrée  to  and  with  each  otiiti' 
in  ni"nner  following,  that  is  tosay  :  ThatShaw,  Jeffery  &  (o. 
agreed  to  give  their  personal  attendance  in  the  buildiiif»', 
finishing  and  completing,  the  two  ships,  and  until  the  ships 
should  be  ready  for  sea,  loaded  and  completod,  und«'r  tlu- 
direction  of  .lames  .Teti'ery,  the  same  to  be  (loue  and  built  in 
the  same  nianner  as  other  vessels  were  built,  and  launched  hy 
.lames  .leftery,  namely  the  ships  Lady  Elgin  and  <'/iijh 
peiva,  and  to  be  provided  by  and  at  the  expense  of  .lames 
.JefFery,  with  saii.*-'  rigging,  materials,  beats  and  other  things, 
&.,  coïnplete  for  sea,  of  the  best  qua!ity  an<l  description,  so 
that  the  shipy  snould  net  be  inferior  to  other  ships  built  by 
James  JefFery  at  Québec.  And  John  Shaw  and  Richani 
Jeftery  agreed,  that  the  ships  should  be  completed  and  ready 
for  sea,  and  loaded  with  crew,  provisions  and  outfit  on  or 
before  the  15th  day  of  .June  next,  for  a  sum  not  exceeding  in 
the  whole  the  sum  of  £10,000  current  money  of  the  Province, 
of  which  the  sums  already  paid  by  James  Jeftery  to  Shaw, 
Jeffery  &  Co.,  namely,  the  sum  of  £1(586  .3s.  5d.  currency,  tlio 
stock  and  materials  in  the  ship-building  yard,  amounting  to 
£1000  currency,  amounting  with  the  interest,  to  the  snni 
of  £1556  88.  lOd.  currency,  and  also  the  sums  agreed  to  lu' 
paid  by  him,  viz.  the  sum  of  £655  5s.  currency  to  Anderson  «îc 
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l'.iratlis,  tlic  Mtiiii  (»r  \ii')')'S  ')».  Uil.  ciurciicy,  to  l'ickfrMf^'ill, 
Tildtits  Hc  ('().,  uikI  tli»'  huiii  »>t'  C!H)(i  17h.  4.  emn'iicy.to  Dimii, 
("olviii  X'  ('(>.,  l'oniUMl  part,  Icuvin^  u  hahint'i"  or  huiii  dI' 
t;4(i42  4s.  (S(l,  (vvliicli  iiielu(l«'(l  tlie  rent  For  tlir  ship-huildiiig 
yard,  cunvîit  inoncy  at'orcsaid,  to  Ite  paid  Ity  .Iuiim'h  Ji^tfery 
for  workiiirii  purehasr  of  tlio  ri^'^niifj,  sail.s,  anchors,  cables, 
l'opcs,  Itoats,  ina.sts,  spnrs,  provisions,  loadin^  tlif  vt'sst'ls,  ami 
idl  otlicr  tliiii^s  nocvssury,  Httin^  aiid  l'sst'iitial  l'or  tin*  vesst-ls, 
t(i  iiiak»'  tlit'iii  ri-ady  for  sea  as  afon'suid.  And,  it  wus  furtli<'r 
witiicsscd  tliat  .lames  .leHery  on  liis  pai't  a^reed,  tliat  upon 
John  Sliaw  and  Kieliard  Jetf'eiy,  paying  or  si-curinj;  t(j  liiin 
tlie  sum  or  sums  of  money  by  liiin,  .lames  .leHery,  paid  or 
agreetl  to  be  paid  ft)r  tlu^  building'  and  eonipletinj;  of  tbe 
VfHseis  for  sea  as  aforesaid,  and  ail  disbursenients  paid  and  to 
lie  paid  for  and  on  aceountof  tlie  sliips,  materials,  workmen  and 
ntlier  tliings  vvhatsoever,  and  aiso  ])aying  liiin  interest  upon 
tlie  actual  disbnrs(!nients  iiuide  U|)on  account  of  tlie  sliips,  and 
(•(tiiiniission  of  lil  per  cent.,  for  ail  disbursenients  and  cash 
iKJvanced  and  agreed  to  be  advanced  in  relation  to  tlie  ships, 
timt  tlien  and  in  tliat  case  .lames  .Jefiery  should  ussijjn,  trans- 
l'er  and  make  over  to  Sliaw,  .Teft'ery  (\:  Co.,  in  tlie  usual  and 
(Mistomury  iiianner,  tlie  two  .ships  and  ail  otiier  tlie  premises 
iissi^ned  or  agreed  to  be  assigned,  pr.)vided  .John  Sliaw  and 
Richard  .Jetf'ery  well  and  truly  paid  the  same  previous  to  tlie 
shi|is  sailing  from  the  port  of  C^uebec.  And  John  Sliaw  ami 
Kichard  .Jeffery  bound  and  obliged  theniselves,  as  the  consi- 
dération of  the  sale  and  assignment  aforesaid,  to  pay  tt)  James 
.lettery,  his  hoirs  and  assigns,  ail  the  cash,  sum  and  sums  of 
money  lie  might  pay  and  lay  ont  for  the'  building  and  coni- 
j)leting  for  .sea  of  the  two  ships,  witli  the  interest  and  commis- 
sion aforesaid,  and  of  wliich  tlie  sums  already  advanced  and 
îigreed  to  be  paid  to  Anderson  &  Paradis,  Pickersgill,  Tibbits 
\r  C'O.,  and  Dunn,  Colvin  &  Co.,  formed  part.  And  in  the 
event  of  any  difficulty  arising  between  the  parties  witli 
irspect  to  the  settlement  of  tlieir  accounts,  it  was  thereby 
agived  tliat  the  sanie  should  be  loft  to  the  décision  of  two 
arbitrators,  one  to  be  cliosen  by  eacli  party  ;  such  arbitrators 
to  hâve  power  to  appoint  an  unipire,  und,  by  the  award  of 
wliich  arbitrators,  or  of  one  of  the  ai'bitrators  and  the  umpire 
tliey  boiuid  and  J)liged  themselves  to  abide.  An<l,  it  was  agreed, 
tliat  upon  the  payment  of  £1000,  cunency  assigned  to  James 
-lefî'ery  by  John  Shaw,  as  by  deed  executeil  that  day,  James 
Jeffery  should  and  would,if  a  fin-ther  sum  of  £100()was  required, 
apply  the  same  towards  the  tînishing  and  conipleting  of  the 
ships,  John  Shaw  and  Richard  .Teft'ery  liaving  declared  that 
tliey  considered  it  wouldrequiresuch  furthersuni  to  finish  the 
sliips,  indepeiulent  of  the  snni  of  £10,000,  therein  refe>-red  to. 
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The  fourth  instrument,  also  dated  the  9th  of  Decemlicr, 
1847,  was  a  cancellation  of  a  lease,  and  which  deed  recitod 
that  whereas  James  Jefiery  did  by  lease  grant  for  the  tenu  of 
two  years  and  nine  months  ail  tlie  ship-building  yard  called 
Hare  Point  and  premises  attached,  occupied  by  James  Jeftery 
for  sonie  years  past  as  a  ship-building  yard  :  that  John  Shaw 
and  Richard  Jeffery  had,  owing  to  the  then  présent  state  of 
the  mouey  market,  declared  their  inability  to  continue  the 
ship-building  business,  and  had  requested  James  Jeffery  to  ré- 
sume the  possession  of  the  sbip-building  yard,  and  to  cancel 
the  lease,  whioh  James  Jeffery  had  consented  to  do  ;  aiid  it 
was  witnessed,  that  tiie  parties  had,  for  divers  good  causes 
and  considérations,  cancelled,  rescinded,  annulled,  and  macU' 
void  the  lease  and  every  clause,  obligation  and  condition  thero- 
in  contained,  and  that  they  did  thereby  déclare  the  lease  to  bo 
nuU  and  void  and  cancelled  in  the  same  manner,  to  ail  intents 
and  purposes, as  if  the  lease  had  never  been  signed  or  giautod. 
And,  that  John  Shaw  and  Richard  Jeffery  having  paid  ail 
rents  to  that  day,  they  were  hereby  discliarged  and  releascd 
of  ail  claim  and  demands  in  relation  to  such  lease. 

The  fifth  instrument  was  a  transfer  of  the  sum  of  £1,000, 
and  also  bore  date  the  9th  of  December,  1847.  It  set  fortli, 
that  John  Shaw,  in  considération  of  the  sum  of  £1,000,  cui- 
rency,  to  him  paid  by  James  Jeffery,  the  receipt  whercof 
John  Shaw  thereby  acknowledged,  did  grant,  bargain,  îuid 
sell,  assign,  transfer,  and  set  over  unto  James  Jeffery  a  likc 
sum  of  £1,000,  currency,  being  part  and  parcel  of  a  larger  sum 
due  and  owing  to  John  Shaw  by  Richard  John  Shaw  and  Sa- 
muel John  Shaw,  of  Québec,  hardward  nierchants,  nanudy, 
the  sum  of  £400  by  Samuel  John  Shaw,  and  £(500  by  Richard 
John  Shaw  for  the  stock  of  goods  sold  to  them  by  Joliii 
Shaw,  by  agreementbetween  the  parties,  passed  in  the  nioiith 
of  may  last,  payable  as  follows  ;  the  sum  of  .£150,  curroiuy, 
monthly,  by  Richard  John  Shaw  and  the  suui  of  £100,  cur- 
rency, monthly,  by  Samuel  John  Shaw,  \intil  payment  of  tho 
sum  of  £1,000,  currency.  To  hâve  and  to  hold  the  sum  of 
£1,000,  aforesaid,  thereby  sold  and  assigned,  with  ail  inten-st 
to  accrue  and  grow  due  upon  the  same,  unto  James  Jeffery, 
his  heirs,  executors,  curators,  administrators,  and  assigns  to 
the  only  proper  use  and  behoof  of  James  Jefiery,  his  hciis, 
executors  and  curator.«,  administrators,  or  assigns,  thencefoitli 
and  for  ever.  And,  that  to  efî'ect  that  assignn)ent,  John 
Shaw  did  thereby  put,  substitute,  and  subrogate  James  .hl- 
fery  in  the  place  and  stead  of  him,  John  Shaw,  and  in  ail  liis 
right,  title,  claim,  interest  and  demand,  privilèges  ajid  hypo- 
thecs  for  and  respecting  the  premises,  and  did  thereby  cohh- 
titute  and  appoint  James  Jeffery  to  be  his  true  and  lawfnl  at- 
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torncy,  ivrcîvocablt',  witli  full  povvei-  iiiid  authority  fui"  and  in 
the  nanie  ot'.'ùm,  John  Sliaw,  or  of  James  Jeffery,  bnt  to  and 
for  the  proper  use  and  hehoof  of  James  Jeffery,  his  heirs  and 
iissi^ns,  to  aak,  deniand,  sue  for,  i-ecover,  and  receive  tlie  pre- 
iiiises  thereby  assigned,  and  to  transact,  conijiovind,  acquit,  re- 
lease,  and  dischart^e  for  and  respecting  the  sanie,  and  ^ene- 
r!)lly  ail  the  niatters  aiid  thin^s  whatsoever  necessary  for  ef- 
focting  the  preniises,  or  dépendent  thereon,  to  do  and  perforni 
as  fully  and  aniply  to  ail  intents  and  purposes,  as  he  John 
Shaw  might  or  could  do  if  personally  présent,  thereby  rati- 
fyin|ir,  allovvinjj,  and  confirniin^,  and  proniisin^  and  enga^ing 
to  ratify,  allow,  antl  eonfirni,  ail  and  whatsoever  James  Jef- 
fery should  lawfull}'  do  or  cause  to  be  done  in  and  about  the 
[)remises  by  virtue  theref. 

The  si.\ih  and  last  instrument  was  an  obligation  and  mort- 
i,'age  of  the  same  date,  9th  December,  1847,  which  recited 
tliat  John  Shaw  and  Richard  Jefiery,  merchants  and  copart- 
ners,  carryin^  on  business  together  there  under  the  name, 
style  and  tirm  of  Shaw  and  Jeffery,  declared,  acknowledged 
and  confessed  to  owe,  and  to  be  justly  and  truly  indebted  unto 
•Tames  Jeffery,  in  the  sum  of  £650,  currency,  being  for  a  like 
suin  advanced  and  paid  to  Shaw  and  Jefî'oy  by  James  Jeffery 
])revions  to  the  exécution  thereof,  namely,  on  the  12th  day  of 
May  last,  and  which  sum  was  obtained  from  James  Jeffery, 
for  the  purpose  of  and  was  applied  to  the  payment  of  the  first 
instalment  of  the  purchase-money  of  the  lots  thereinafter  des- 
cribed.  Which  sum  of  £()50,  currency,  John  Shaw  and  Richa  l 
•leffery  did  jointly  and  severally,  one  for  the  other  and  one 
(»f  them  for  the  whole  solidairement  and  renouncing  the  beni- 
tits  of  division  or  di>>cussion,  promise,  covenant,  undertake 
and  agrée  to  pay,  or  cause  to  be  w^ell  and  truly  paid,  in  good 
current  money  of  the  Province  of  Canada,  unto  James  Jeffe- 
ry, his  luùrs  or  assigns,  or  the  bearer  or  bearers  of  the  samtî 
])resents  in  due  form  of  law,  in  the  month  of  September  then 
next,  together  with  légal  interest  thereon  at  the  rate  of  £0 
per  cent.,  per  animm,  from  thi'  I2th  day  of  May  then  last  past. 
And,  for  securing  the  paynent  of  the  sum  of  £()50,  current 
nif)ney  aforesaid,  with  the  intt;rest  to  accrue  or  grow^  due  the- 
reon, J  ^hn  Shaw  and  Richai'd  Jeffery  mortgaged,  and  hypo- 
tliojated  several  lots  of  gi'ound  and  beach  therein  mentionetl 
and  described,  comj)rising  the  Point  Levy  Cove  l'ormerly  pur- 
eliased  by  John  Shaw  and  Richard  Jeffery  from  Henry  Le 
Mesurier,  John  Smith  and  Robert  Buchanan,  Esquii'es,  assi- 
gnées of  the  bankrupt  estate  of  Thomas  MeCaw,  of  the  city 
of  Québec,  marchant. 

Appellants  at  the  trial  contended  that  the  third  of  the  above- 
nientiimed   deeds,   relie«l   upon   in  their  first  spécial  answer. 
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fUsclosed  tlic  real  charaetcr  of  the  tivinsactiori  iK^tween  tlic  par- 
ties, and  that  it  aiuounted  to  a  simple  contract  <>t'  nantisse- 
ment, or  pledge,  upon  the  tiinberand  inaterialsin  Appellants' 
ship-yard,  aiid  upon  the  sliips  as  they  gradually  advanced  to 
conipletion  ;  or  in  tlie  alternative  that  it  only  amounted  to  a 
sale,  of  which  the  effect  was  suspended  by  a  condition.  And 
they  also  contended  that,  whether the  one construction  be  put 
npon  the  deed  or  the  other,  Respondent  had  not  pert'ormed  the 
conditions  so  as  to  fjive  hini  an  absolute  l'ight  to  the  vessi'js 
and  to  entitle  him  to  load,  and  send  thein  to  England  and  hcH 
theni,  without  giving  an  accotint  of  the  freights  and  sales  to 
Appellants.  That  the  l'ecitals  of  the  third  deed  showed  the 
state  of  things  on  the  9th  December,  1847,  namely,  that  tlu* 
Respondent  had  advanced  £1,(586.  8s.  5d.  toenable  Appellants 
to  build  and  purchase  materials  ;  that  he  was  a  creditor  of 
theirs  to  the  auiount  of  £1,556,  8s.  lOil.  in  respect  of  the  ma- 
terials and  stock  which  he  had  sold  thein  ;  that  he  had  no 
security  for  such  sums,  and  being  desirous  to  be  secured,  he 
had  agi'eed  to  satisfy  the  clainis  of  the  three  firnis  upon  Ap- 
pellants for  tiuiber  sold  by  thein  to  Appellants,  and  to  niake 
further  advances  to  Appellants  and  that  Appellants  were  uii- 
able  to  continue  building  the  ships  without  such  advances. 

From  the  évidence  of  Cairns  and  ('ampbell,  two  of  Appel- 
lants' witnesses,  it  appeared  that,  just  previous  tothe  exécution 
of  the  deeds,  one  Lee,  who  was  a  creditor  of  Richard  Jeffery, 
had  threatened  to  make  a  seizure  of  the  effects  in  the  yard  : 
and  it  was  contended  that,  there  were  other  creditors  of 
Appellants  e(|ually  pressing.  That  if  the  sole  object  in  view 
had  been  to  eftect  an  absolute  sale  and  assignnient  of  the 
ships  to  Respondent,  there  would  hâve  been  no  necessity  for 
the  third  of  the  above  nientioned  deeds  which  was  adniittedly 
executed  at  the  sanie  tiine  and  fonued  part  of  the  sanie  tran- 
saction, but  of  which  the  operative  part  was  (juite  at  varianctî 
with  the  notion  of  an  absolute  sale  ;  and  that  such  deed  was 
the  deed  to  be  looked  to  for  the  purpose  of  appreciating  the 
uiiderstanding  and  intention  of  the  parties  as  between  theni- 
selves.  It  further  appeared  froni  the  évidence  of  witnesses  on 
the  part  of  Appellants,  that,  on  the  llth  of  December,  1847, 
the  ship-j'ard  and  ail  in  it  were  delivered  to  Campbell,  acting 
as  agent  for  Respondent.  That  a  sign  with  the  words  "  .Jas. 
Jeffery,"  or  "  Jas.  Jeftery's  yard,  "  on  it  was  put  over  the 
principal  entrance  into  the  ship-yard,  and  remained  there 
during  the  whole  of  the  winter  of  1847-8,  and  till  after  the 
vessels  in  questioti  were  launched,  That  the  object  of  the 
sign  being  put  up  was  stated  by  Respondent  himself  to  on»- 
O'Brien,  to  hâve  been  to  prevent  a  seizure  upoji  the  yard  V)y 
Lee,  a  creditor  of  Richard  Jefïery,  and  that  for  the  same  reasoii 
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wutch  was  kept  one  niglit  with  tireunns  in  the  yard.  That 
Appellants  continued  to  bnilrl  the  ships  uiider  tlie  direction  of 
Hespondent,  and  to  give,  as  reqnired  by  tlie  deed  ot'  agreenient, 
their  personal  attention.  That  Shaw  chieHy  afctended  to  tlu^ 
tinancial  part  ot"  the  business,  though  lie  was  eonstantly  at 
the  yard.  Tliat  Ricliard  JefFery,  who  resided  at  the  house  in 
the  ship-yard,  and  who  had  been  a  shipbuilder,  attended 
entirely  to  the  buihling  of  the  ships,  and  gave  the  onh'rs. 
That  Respondent  continued  to  niake  advances,  either  by 
payment  of  sunis  to  Appellants  tliemselves,  or  to  persons  who 
snpplied  articles  for  the  ships.  That  Appellants  ordered  ai-ticles 
necessar}'  for  the  building  of  the  ships,  and  paid  for  thein  by 
drafts  on  Respondent  ;  tliough  Respondent  also  ordered  articles 
for  the  ships.  That  Appellants  paid  the  wages  of  the  nien  out 
of  moneys  advanced  theni  by  Respondent,  and  that  Respondent 
was  generally  présent  at  the  tinie  when  the  wages  were  so 
paid,  but  di(i  not  interfère,  except  on  one  oi-  two  occasions. 
That  Appellants  gave  to  Respondent  acknowledginents,  of 
leceipts,  in  the  nanie  of  their  firni,"  Shaw,  Jeff'ery  &  Co.,"  for 
ail  the  vveekly  expenses  of  the  suins  laid  out  on  the  ships, 
ineluding  a  weekly  payment  of  £3,  to  Richard  Jeffery  :  which 
it  was  contended  by  Respondent  was  paid  by  hini  to  Richard 
Jeftery,  as  his  forenian.  That  on  the  lOth  of  Mardi,  1848, 
Respondent  niade  a  formai  protest  against  Appellant,  John 
Shaw,  for,  aniongst  other  things,  not  giving  his  personal 
attendance  at  the  yard,  according  to  the  deed  of  agreenient. 
That  the  two  ships  were  launched  in  May,  1848,  and  vver«' 
it'gistered  by  Respondent  and  were  ready  for  sea,  and  that 
Respondent  obtained  cargoes  for  them,'and  thev  sailed  at  the 
end  of  July,  1848.  That  on  the  13tli  of  July,  1848,  a  protest 
by  Respondent  was  served  on  Ap])ellants,  calling  upon  them 
to  repay  the  moneys  as  provided  by  the  agreement  executed 
on  the  f)th  of  Deceml)er,  1847,  and  requesting  payment  of 
disbursements  before  the  20th  of  that  montli  :  and  that  on  the 
(lext  day,  an  account  of  disbursements,  &c.,  was  served  uj)oii 
Appellants,  with  a  mémorandum  of  the  amounts  attached  to  it. 
And  that  on  the  19th  of  «July  a  protest  V)y  Ap])ellants,  was 
served  on  Respondent,  stating  that  they  were  willing  to 
résume  possession  of  the  ships,  and  repay  the  advances  as 
soon  as  the  amount  sliould  hâve  been  settled  accoi'ding  to  tlie 
agreement,  by  arbitration,  Init  it  did  not  appear  that  they  had 
tendered  the  money,  or  indeed  taken  any  step  to  pay  it.  That 
the  vessels  took  their  cargoes  to  England,  arrived  there  in 
safetv,  and  were  afterwards  sold  by  order,  of  Respondent  : 
tiie  knte  realizing  £4,!)50,  and   the  Èliza.  £4.!)32,l8s. 

The  Superior  Court    of   Lower  Canada,   oti   the   tirst   of 
September,  1854.  made  a  decree  in  favour  of  the  Respondent. 
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'VUe  Court  conHÎ.stiii^  of  the  chiof-justico  Bowen,  aiid  tho 
Puisne  Jud^es,  MereJ)ITH  and  Cauon,  was  unanimously  of 
ovinioii,  that  the  deeds  and  agreenient  liearin^  date  tlie  9th 
Deeeniber,  1<S47,  fornied  but  one  and  the  sanie  transaction, 
and  that  when  taken  together  iniported  an  effective  sale  of 
tlie  two  vessels  an<l  niaterials  tlierein  inentioned  and  that  tlie 
charaeter  of  the  sale  had  not  been  altered,  but  was  perfected 
in  law  by  the  actual  delivery  of  the  effects  and  that  liespon- 
dent  becaine  proprietor  thereof  ;  that  as  notiiing  had  occurred 
to  effect  or  change  tiie  right  of  property  of  the  two  vessels  at 
the  period  when  the  vessels  sailed  for  England  Respondent 
had  a  right  to  sell  the  sanie  as  his  own  property,  witliout 
being  liable  to  l'ender  an  account  of  the  proceeds  or  of  the 
freight  of  the  two  vessels  in  the  nianner  demanded  by  the 
déclaration.  The  court,  therefore,  niaintained  the  peremptory 
exceptions  perpétuai  en  droit,  and  disniissed  the  action  witli 
costs. 

The  présent  Appellants  appealed  froni  this  decree  to  tlic 
Court  of  Queen's  Bench  for  Lower  Canada,  on  the  appeal  side. 
The  appeal  was  heard  by  the  full  court,  and,  after  considéra- 
tion, judgnient  was  pronounced  on  the  9tli  of  January,  1857, 
by  winch  the  decree  of  the  Superior  Court  was  affirnied.  The 
Judges  were  divided  in  opinion.  The  Ciiief  Justice  Sir  L.  H. 
LaFontaine  and  Mr.  Justice  Aylwin,  being  in  favour  of  the 
appeal,  on  the  ground  that  the  transaction  was  upon  the  face 
of  it  and  from  the  nuinber  of  deeds  used  to  carry  it  out,  coUu- 
sive  and  fraudulent  to  defeat  the  rights  of  the  other  créditons 
of  Appellants  ;  whilethe  other  judges  Mondelet  and  Badgley, 
upheld  the  judgnient  of  the  Superior  Court,  as  in  their 
opinion,  there  was  no  évidence  of  fraud,  and  that  taking  the 
det'ds  and  agreement  together  the  transaction  aniounted  to  a 
sale  and  not  a  iiatitixueDumt  nor  a  conditional  or  suspensive 
sîde  ;  and  the  latter  judge  further  held,  that  the  action  was 
wrongly  brought  as  the  validity  of  the  deeds  was  not  ini- 
pugned  by  Appellants  ;  Appellants  having  sought  to  set  theui 
aside  witliout  any  allégations  in  the  ])leadingH  of  fraud. 

1'he  présent  appeal  was  froni  this  judginent. 

Mr.  Manisty,  Q.  C,  and  Mr.  H.  T.  Holland,  for  Appellants: 
It  appears  from  the  évidence  and  the  sound  construction  of 
the  six  instruments  executed  on  the  9th  of  December,  1847, 
and  which  it  is  not  denied  foi'ni  part  of  one  and  tlie  sanie 
transaction,  that  the  eontract  between  the  parties  was  a 
contract  of  lunitinseiiicnt,  or  pledge  of  the  two  vessels  to 
Respondent.  Pardessus,  7>/'u/<  rohnn.,  tome  2,  n*-'  48U, p.  3l(i. 
La'aU('i-\n.  Baiiinsoti  (l)oratmost,  a  vente  aaspciit^ivc,  ui' 
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c  niditional  sale,  the  efFect  of  which  was  suspended  by  a  con- 
il'tioii.  AsHuniiuof  tlien  that  the  transaction  is  a  contract  of 
]  lodge,  or  a  conditional  sale,  the  tacts  ostahlished  siiow  that 
Appullants  pert'ornied  ail  that  was  to  be  perfornied  on  their 
])art  to  entitle  theni  to  nuiintain  the  action,  and  Respondeiit, 
iailed  to  perforai  his  part  of  the  af^reeiiient.  He  did  not 
take  the  proper  steps  to  entitle  hiu»  to  sell  the  two  vessels. 
But  Appellants  had  at  least,  by  virtue  of  the  agreenient,  a 
/((ctilfé  de  rériiéré  or  equity  of  rédemption,  of  which  the  Kes- 
pondent  by  the  sale  deprived  theni,  and  thei'cfore,  he  was 
liound  to  account  to  theni  for  the  proceeds  of  the  sales  nnd 
l'reights  clainied  as  Respondent  did  not,  by  the  deeds  of  the 
Otli  of  Deceniber,  1847,  acquire  an  abs61ute  right  of  property 
in  the  ships  and  did  not  subsequeutly  thereto  perforni  the 
condition  précèdent  to  sucli  absolute  vlght  vesting  in  hiin.  In 
fact  the  whole  transaction  was  an  ai-rangement  to  defeat  the 
claimsof  the  other  creditors.  If  it  was  a  sale  of  the  vessels, 
what  Wiis  the  price  given  for  thein  ?  That  nowhere  appears. 
It  is  certainly  not  the  nominal  considération  iiientioned  in 
the  second  instrument.  On  thèse  grounds,  we  submit,  that  the 
judgments  of  tiie  Superior  and  Court  of  Queen's  Bencli  on 
appeal  were  not  wariunted  by  the  pleadings  and  évidence  in 
the  action. 

Mr.  Montaigue  Smith,  Q.  C,  and  Mh.  W.  Muuray,  for  Res- 
pondent. 

No  right  under  the  circumstances  disdosed  by  the  évidence 
l'xits  to  call  upon  Respondent  to  restore  the  ships,  or  to  account 
l'or  the  proiits  f)f  the  voyages,  or  proceedtiof  the  sales.  Accruing 
iVeight  passes  to  the  mortgagee  of  a  ship,  who  takes  possession 
before  tlie  conclusion  of  the  voyage.  Kerstvill.  vs.  JH-s/iop  (I). 
'i'he  two  first  instruments  of  the  ÎJtli  of  ])ecember,  LS47,  pa.ssod 
th(;  pro[)erty  in  the  two  ships,  and  in  the  timber  and  materials 
therein  mentioned,  to  Respondent.  Now,  if  tliose  two  instru- 
ments are  to  be  read  witli  the  third  of  the  same  date,  it  dis- 
closes the  real  nature  of  the  tran.sactions  betwoen  the  parties  ; 
for  as  between  Appelhmts  and  Respondent  it  is  immaterial 
whether  the  transaction  Avas  to  defeat  the  claim  of  other  cre- 
ditors. It  is  clear  that  Appellants  did  not  reind)urse,  and  in 
in  fact  were  not  willing  or  in  a  condition  to  reimburse  Respoii- 
tlent  the  nuaieys  he  had  expended  in  eomj)leting,  ecpiippiiig 
and  loading  the  ships  before  tiiey  sailed  ;  Ap|)ellants,  thero- 
fore,  lost  aiiy  right  of  re-purchase  they  might  hâve  had  under 
tliis  instrument.  Taken  together  the  deeds  constituted  an  abso- 
i;it(.'  sale  and  assigument  to   Respondent  of  the   two  vessels. 
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In  Perry  VH.  Meddoirn'oft  (\),  nn  a^reemeiit  inadt!  upon  nu 
julvance  ot'  nioney,  to  convoy  property,  tlie  agreeiinMit  con- 
taiiiing  power  of  rédemption within  agiven  tinie,and,in  default, 
the  sale  to  be  absolute,  was  lieM  to  be  a  conditional  sale,  and 
not  a  nioi'tgage,  and  the  party  havin^  niade  default  in  payuient 
was  declared  by  tlie  niaster  ot'  tlie  rolls  to  be  absolute.  Witli 
regard  to  the  accounts,  Appellant  JefFery,  prior  tothe  sailin^- 
of  the  ship;i,  exaniined  and  acknowledged  the  aceuracy  oi'  tlic 
llespondent's  account  ot'  the  nioneys  he  had  expended.  Ajjpei- 
lants  ought,  thei-et'ore,  to  ha  'e  paid  the  amount  ot'  such  account 
befoie  tlie  sailing  ot'  the  ships.  The  observations  of  Appellant 
as  to  the  considération  given  by  Respondent  is  niisconceived. 
The  ships  were  in  an  infinished  state,  and  sold  with  the  niate- 
vials  and  liabilities  of  Appellants. 

!iut,  secondly,  we  contend,  that  the  action  is  \vlu)lly  niiscoii- 
'.  •  l'd,  and  the  allégation  vvholly  unsupported  by  évidence, 
the  ships  not  being  the  property  of  Appellants,  as  alledged 
lu  the  déclaration.  The  tirst  spécial  ansvver  to  Respondents 
;  ■  ^a  <  1*  ;  -irpetual  exception  is  a  departure  froni  the  de- 
clarati\)ii  anv  puts  Appellants'  case  on  a  totally  dift'ei'ent 
ground.  Even  if  such  plea  is  good,  still  the  évidence  sitows 
that  Appellants  were  not  ready  and  willing,  previous  to  the 
sailing  of  the  ships  froni  Québec,  to  reiniburse  the  Respondent 
as  charged  in  that  ansvver.  We  subinit,  that  the  forin  of  action 
if  any  eould  lay,  should  hâve  been  upon  the  spécial  agreenient 
to  re-sell  the  ships  upon  paynient  of  the  moneys  expended  by 
Respondent,  in  which  action  it  wouîd  be  necessary  to  allège 
and  prove  that  the  Appellants  had  tendered,  and  were  leady 
to  pay  the  nioney  or  an  action  niight  hâve  been  brought  foi- 
refusing  to  nanie  arbitratora,  in  which  case  it  would  hâve  been 
necermry  to  allège  and  prove  in  addition  to  such  allegîition 
that  a  difficulty  liad  arisen  between  the  parties  in  resj>ect  to 
the  settlemeut  of  their  accounts.  By  the  action  in  its  présent 
forni  Appellants  require  Respondent  to  account  for  and  pay 
over  to  them  the  proceeds  of  the  voyages,  and  of  the  sale  of 
the  ships,  notwithstanding  tlie  large  suin  of  nioney  Respon- 
dent lias  expended,  and  which  lias  not  Ijeen  reinibursed  to 
liini. 

.ludgnient  was  delivered  by  The  Lord  Justice  Kniglit 
Bruce  : 

"  This  was  an  appeal  froni  the  C-ourt  of  Queen's  Bench  for 
Lower  Canada,  on  the  Appeal  side  :  in  which  court,  the  judgcs 
being  eiiually  divided,  ajudgnientof  the  Superior  (\inrtof 
Lower  Canada  in  favour  of  Respondent  was  aftirined.  Tlic 
IMaintitl's,  by  their  déclaration,  sought  an  account  froni  Dcfeii- 
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(laiit  of  the  value  of  tvvo  ve.sHfls,  the  Eiiza  ainl  Knlf, 
Imilt,  as  they  alloged,  by  thein  at  Québec,  ancl  soM  by  Defeinl- 
aut  in  Kiitj;laii(l,  and  of  the  tVei^ht  earneil  by  thein  in  a  voyage 
tt»  the  sauie  eountry  ;  and  whether  they  are  entitled  to  this 
account  will  dépend  on  tlie  conchision  to  be  drawn  fi'oin  the 
l'ollowinjjf  facts  :  The  Défendant  luid  been,  for  some  yeai-.s,  a 
ship-buiider  at  Québec,  and  the  occupier  of  a  ship-buildin^' 
yard  there.  In  Au^ust,  1847,  he  was  désirons  of  retiiiiijy;  froin 
business,  and  leased  the  yard  to  Phiintiffs,  who  had  beconie 
partners  in  the  ti'ade,  for  two  years  and  nine  nionths,  and  he 
soi<l  theni  ail  lus  stock  and  materials,  at  the  saine  tinie,  foi* 
£1,500.  The  Plaintiffs  forthvvith  connneneed  building  the  two 
ships  in  question,  and,  in  the  proo;ress  of  the  work,  purchased 
large  (piantities  of  timber  and  materials  froni  Défendant  and 
froni  other  persons  :  but,  in  the  nionth  of  Noveuiber,  1(S47, 
they  found  theinselvos  unable  to  continue  tlieir  business,  froni 
inability  to  raise  more  money  in  the  then  state  of  the  money- 
market.  Tins  led  to  an  arrangement  vvith  Défendant,  which 
was  embodied  and  carried  into  effect  by  as  many  as  six  instru- 
ments, ail  of  the  same  date,  9th  December,  1847  ;  and  the 
(|Uestion  in  the  case  mainly  dépends  on  the  true  effect  of 
thèse  instruments.  The  number  of  thèse  instruments  bas  not 
uinmturally  given  rise  to  much  observation  in  the  Apj)eal 
Court  below,  and  has  been  attributed  by  the  judges  whowci'f 
for  reversing  thejudgment  of  the  Superior  Court,  to  fraud  and 
collusion  between  the  parties.  Indeed,  the  whole  tran.saction 
has  been  characterized  as  a  mère  attempt  between  them  to 
protect  the  property  from  the  just  claims  of  third  persons. 
Their  Lordm/iips  (ire  not  preparc.d  to  adopt  this  oplinon,  but 
tlie  présent  incjuiry  is  only  betvvec^n  the  parties  to  the  ins- 
truments. Where  an  instrument  between  tvvo  parties  has 
been  entered  into  for  a  purpose  which  may  be  considered 
fraudulent  as  against  some  third  person,  it  may  yet  be  bin- 
<ling  according  to  the  true  construction  of  its  languagi;  as  bet- 
ween themselves.  It  has  not  been,  and  could  not  well  be,  ar- 
Efued  hère,  that  the  instruments  were  to  hâve  no  O[)eration  : 
but  the  supposed  fraudulent  intention  as  to  third  persons  has 
been  used  for  the  purpose  of  deternnning  which  of  several 
supposed  constructions  they  were  to  hâve  between  the  parties. 
This  is  not  alloWable.  The  instruments,  therefore,  must  be 
examined  in  the  usual  way,  to  collect  from  their  language,  as 
accurately  as  maj'  be,  the  rights  wdiich  they  conrerred  on 
PlaintifF  and  Defemlant  respectively.  By  the  tirst  of  thèse, 
the  Plaintiffs,  reciting  that  they  are  the  owners  of  timber  iti 
the  ship-yard,  spécifie»!  in  schedules  attached  to  the  instrument, 
and  are  indebted  for  the  purchase  njoney  thereof  to  diffei'ent 
persons  named.among  whom  is  Défendant,  and  that  they  had 
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ofi'ered  to  scll,  ussigii,  ami  transt'er  to  liiin  the  tiinber  bet'uiv 
mentioncd,  and  the  frames  of  two  sliipa,  vvlncli  ofFor   ho  Iwul 
acct'ptod,  in  considération  ot"  £8,07 1  G  11  currency,  to  be  paid 
ix\  certain  speciHed  proportions  and  modes,   bar^çain,  sell  and 
assiijn  the  artich'S  nforesai<l  to  Défendant.  'J'he  words  of  con- 
voyance  are  most  ainphî,  and  une(piivocal  in  their  meanincr  ; 
the}'  profess  to   fjive  the  most  complète  and   exchisive  title, 
with  a  lar^(!  warranty  against  ail  other  persons.  The  second 
instrument  professes    to  convey  the  huils,  franies,  and  Viodies 
of  the  two  sliips  for  a  considération  of  5s.  This  also  is  absohite 
und  unequivocal  in  its  language.  Why  it  was  executed  at  ail 
does  not  appear  ;  but  fhat  it  iras  intended  or  calculated  fof<i- 
vor  ntiy  fra iidii lent ptirpose,  their  Lordships  fa.il  to  perceive. 
The  fourth  instrument  cancels  the  lease  of  the  ship-yard,  rf  s- 
tores  the  possesscssion  of  it  to  Défendant,  and  makes  the  lease 
as  if  it  had  never  been  grantefl.  The  fîfth  instrument  is  bet- 
wven  one  of  Plaintiff's  only,  John  8haw,  and  Défendant,  and 
by  it   John  Shaw,    for  the  considération  of  £1000,  acknow- 
ledged  to  hâve  been  paid  to  him  by  Défendant,  transfers  and 
assigns  to  him  two  debts  of  ,£000  and  £400  stated  tobe  owing 
to  John    Shaw  by  Richard  John  Shaw   and  Samuel  John 
Shaw    rcspectively,    which    were    to   be  paid  by  certain  spe- 
cified    instalments.    And   the    sixth   instrument   is   between 
Plaintitfs  and  Défendant,  and  is  both  an  obligation  for  the 
payment    of   £050,    acknowledged     to   bave    been    lent  to 
them   by  him  in   the    May  preceding,  and  also  a  mortgage 
of  certain  specified   lots  of  ground   and  beach,  which  in  the 
same    month  of  Ma}^    it   is   stated    had  been  purchased    in 
part  with  the  money  so  lent.     Thèse  three   last  instruments 
throw  very  littlo,  if  any,  light  upon  the  construction  of  the 
two  iirst.     They  seem   to  hâve  helped  in  raising  the  doubt, 
which  their  Lordships  bave  noticed  on  the  honesty  of  the  whole 
transaction,  as  regartls  third  persons  ;  but  they  furnish  nothing 
on  which,  as  we  think,  any  theory  can  judicially  be  raised  for 
the  interprétation  of  the  two  first  as  between  the  parties,  and 
since  the  two  instruments  speak  themselves  in  unequivocal 
language,  there  would  be  no  sustainable  argument  in  the  case 
but  for  the  remaining  instrument  (the  third),   which  has  not 
yet  been  noticed.     And  this  must  now  be  examined  at  sonie 
length,  for,  no  doubt,  when  the  same  parties  exécute  conteni- 
poraneously  several  instruments  relating  to  différent  parts  of 
the  same  transaction,  ail  must  be  considered  together,  ail  must 
be  examined  in  order  to  underatand  eacli  ;  apparent  inconsis- 
tencies  are  to  be  reconciled  and  when  there  ai*e  real  inconsis- 
tencies  the  governing  intention  of  the  parties  is  still  to  be  col- 
lected  from  a  considération  of  the  language  of  ail' the  instru- 
ments an<l  eftect  given  to  it.     The  instrument  no  3  must  now 
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lio  statud.     Us  récitals   g-o  back  to  tliu   lir.st  assi^fimioiit   troin 
Defondniifc  to  Plaintifîs,   tlieir  oporatiou  an  ship-huildora,   atid 
tlio  (lifTereiit  loans  tlioy  had  cuiitnicfced,  tlu.'irdeclared  iuahility 
to  complote  tlio  two  ships,  their  ofFer  to  assidu   to   Défendant 
tlie  whole  of  tho  pnrchased  timborand  materials,  on  condition 
nf  Défendant  nuikin^  tho  paynionts  enumerated  in  no  1,  and 
also  the  framos  of  the   two  vessels,  and  to  cancel   the  lease   of 
tlie  ship-yard  "  in  order  that  Défendant,  as  it  is  said,  niay  V»o 
enabled  to  cause  the  said  vessels  to  bo  coinpleted  and  finishcil 
forsea  hiuiself."  The  agreement  to  niortijfage  tho  beacli  and  [)re- 
inises  at  Point  Levy  is  also  inontioned,  and  also  the  a<,'reen»ent 
by  John  Shaw  to  assign  to  Défendant  the  £1,000  nietïtioncd 
in  no  5.  Aftei'  thèse  récitals,  and  before  wo  notice  those  which 
follow,  it  is  uot  innnatorial  to  observe  that  their  subject  niatter 
does  not  appear  in  the  (jperative  part  ot'the  instrument,  which 
coutains  no  conveyance  of  anythinfj  conveyed,  no  doiiif^  ovor 
iignm  of  anything  doue,  by  either  of  the  other  instnunents.  The 
title  of  Défendant  as  owner  of  the  ships  does  not  rest  on   tins 
instrument  any  more  thau  the  title  of  Défendant  as  moi'tgagoe 
of  the  l)each  and  promises  at   Point  Levy,  or  as  occupier  of 
tho  sldp-yard.  AU  thèse  are  mentioned  in  the  récital  as  havino- 
been  agreed  to  be  donc  ;    they  are  not,   however,  done  in  this 
instrument,  obviously  because  they  had  becn  by  the  separate 
instruments  already  stated.  But  it  will  be  soeu  that  the  effec- 
tuai opération  of  those  instruments  is  assumed  in  the   opora- 
tive  clauses  now  to  be  stated  ;  and  it  is  mado  the  basis  of  the 
stipulations  oi"  this  instrument,  that  under  the  others  the  pré- 
sent interests  bas  passed  to  Défendant.     For  tho  récital  goes 
on  to  state  tliat  ho  will  roassign,  transfer,  and   make  over  to 
l'iaintitf  the  ships  and   ail   other  the   promises  assigned    to 
him,  on  condition  "  that  they  rcimburse  him  ail  moneys  that 
lie  hath  already,  or  may  hereafter  lay  ont  in   finishing  the 
ships,  and  in  relation  to  the  premiees  aforesaid  with  interest, 
and  the  usual  commission  of  3i  per   cent,  upon  ail  disburso- 
ments  paid,  and  agreed  to  bo  paid,  as  aforesaid.  "    And   they 
agreo  that  they  will  accept  the  said  assignment,  and  that  they 
will  pa}'  the  stipulated  sums  with  interest  an<l  comndssion  on 
or  before  the  sailing  of  the  shi])s   from   Qu(;bec,  and   in   the 
meantine  they  agrée  that  they  will  give  their  personal  atten- 
(lance  in  the  finishing  of  the  ships  until  they  are  safely  laun- 
ched,   ready   for   sea,  and    loaded,    without    any    charge    to 
Défendant.  Thon  coine  the  operative  parts  of  the  instrument  : 
First,  on  the  part  of  Plaintiffs  that  they  will  give  their  per- 
sonal attendance   in  the   building,  finishing,  and  completing 
the   ships,    until  they  are   ready  for  sea,    loadeti,  and  com- 
pleted  under  the  direction  of  Défendant,  with  stipulation  for 
the  providing  of  sails  and  ail  other  necessaries  to  raakc  them 
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stïavvoi'thy,  of  tlu^  he.st  quality,  at  lus  t'xpenso.  S(icoii(lly.  tlicy 
eti^a«fe  tliat  the  slii|jM  sliall  l>e  roady  t'or  sea  and  loadt'd,  witli 
citïW,  ni'ovisious,  aii(i  oiitKt,  on  or  bcfoie  the  I5tl!  of  .lune  tlu'ii 
next,  toi-  a  suni  not  exceedinif  tlO.OOO,  vvhicli  suin  is  niade  up 
ot'  tliosc  already  advanced,  and  a  riisidue  of  ,£4i,()42  4  (S,  to  lie 
t'uitlu^r  supplied  by  l)i;t'endant.  Thon  followsa  stipulation  on 
the  part  ni'  ])efendant,  who  agrées  that  \i\n)u  Plaintiffs  payiuif. 
or  securing  to  liini,  the  rnonies  paid  or  at^reed  to  be  paid  for 
the  building  anci  eoinpl'  Mn^  of  the  vessels,  and  ail  disbursc- 
luents  paid  and  to  be  paid  on  account  of  theni,  the  niaterials, 
worknien,  and  other  things  whatsoever,  together  with  interest 
upt)n  the  aetual  disbursenients,  and  conunission  of  3A  per  cent., 
he  vvill  assign  and  nmke  over  to  theni  the  two  vessels  in  the 
usual  nianner,  provided  they  well  and  truly  pay  the  saine  pri- 
vions tothe  sailing  of  the  vossels  froui  Québec.  Thirdly,  follows 
an  engagement  by  Plaintiffs,  that  as  the  considération  forsudi 
sale  and  assignnient  they  vi'ill  niake  tlie  paynients  last  speci- 
tied,  and  to  avoid  any  (juestion  the  sunis  already  paid,  or 
agreed  lo  be  paid,  iu  discharge  of  their  engagements  to  third 
parties,  are  mentioned  as  being  included  therein.  Then,  follows 
a  clause  for  referring  the  settlement  of  acconnts  in  the  eveiit 
of  any  difficulty  arising,  and  so  the  instrument  ends.  But  it 
should  seem  by  a  mémorandum  added  below  the  signatures  of 
the  parties,  that  Plaintiffs  having  declared  that  they  considered 
the  finishing  the  vessels  would  require  an  additionnai  £1,000, 
Défendant  agrées  to  apply  the  £1,000  which  John  Shaw  had 
assigned  to  him  by  the  instrument  no  5,  on  its  payiuent 
to  him,  to  that  purpose.  The  instruments  bave  now  been  stated, 
and  it  a})pears  to  their  Lordships  that  the  meaning  of  them  is 
clear,  and  that  they  présent  a  very  intelligible,  and  consistent, 
and  probable  ca.se.  The  Défendant  having  been  a  ship-buildei'. 
and  desiring  to  retii'e  from  that  business,  and  Plaintiffs,  oiic 
of  them,  his  brother,  who  had  been  in  his  employ  in  a  pro- 
minent capacity  in  that  business,  having  formed  a  partnershi]), 
the  former  is  content  to  let  and  the  latter  to  take  the  ship- 
yard  for  a  short  term,  and  the  former  sells  and  tiie  latter  yuv- 
chase  the  materials  therein.  They  counnence  the  business,  but 
obviously  with  insufficient  capital  ;  the  Défendant  assists  tluiii 
in  the  purchase  of  more  materials,  and  two  ships  are  beguii  : 
the  nioney  market  turns  against  them,  and  they  are,  in  a  sliort 
time,  in  difticulties,  which  they  caimot  surmount.  Theydesirt! 
to  retire  from  the  business.  Tlie  Défendant,  who  lias  stron^,' 
motives  to  secure  the  advances  already  made,  and  not  impro- 
bably  actuated  by  personal  regard,  couies  to  an  arrangement 
with  them  ;  he  agrées  to  take  tlie  vessels  as  they  are  and  tlie 
materials  in  considération  of  those  advances,  and  take  on  hiiii- 
self  their  liabilities  to  certain  trado  creditors,  and  to  releasc 
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tliein  h'om  their  lease  of  the  ship-yarcl,  an»l  hcro  tlie  arraii^u- 
rneiit  iiiight  havo  ended.  If  it  Imd  stopped  hère,  it  is  piol)able 
that  some  more  minute  examimitioii  vvould  hâve  been  made 
as  to  the  respective  values  on  either  aide  :  the  unlinished  ves- 
sels  and  materials  on  the  one  hand,  the  advances  and  liabilities 
on  the  other:  wiiether  that  vvould  hâve  nmde  any  considérable 
ditterence  is  not  clear,  nor  is  it  important  to  inquire.   Because 
the  #'  .u'angement  did  not  end  hère,  Défendant,  on  his  part,  had, 
probably,  no  désire  to  résume,  permanently,  the  business  which 
lie  had  only  just  withdrawn  from,  and   they  who  allégeai  that 
their  présent  inability  to  go  on  arase  from  the  temporary  state 
of  the  money  market,  were  obviously  désirons  of  resuming  it 
at  a  future  or  more  favourable  periofl.  The3\  therefore.agreed  to 
givetheir  personal  attendance  gratuitously  in  thecompletingthe 
vessels,  and  bind  him  to  spend  to  the  extent,  first  of  £10,000, and 
Hubsequently,  in  a  certain  event,  to  apply  an  additional  £1,000 
to  that  purpose.   Thus   they    secure  tho   completion  of  the 
vessels  :  and   though  they   were  not  their   vessels,  and  they 
niight  seem  at  first  to  hâve  no  interest  in   what    became  of 
them,  yet  they  acquire  a  contingent  interest  by  the  stipula- 
lation  following,  that  when  finished  Défendant   shall  reassign 
the  vessels  to  them.  To  tins  Défendant  agrées,  but,  as  might 
be  expected,   lie  stipulâtes  not  only  for    repayment   of   his 
loans,  advances,  and  liabilities  by  a  condition  précèdent  to  the 
assignment,  but  also  that  the  repayment  shall  be  made  l)efore 
the  shipssail  ;  in  substance,  he  agrées  to  resell,  on  paymeut,  in 
which  case  he  is  to  be  considered  as  having  adxanced  the  mo- 
ney,  and  requires  interest  and  connnission  as  on  an  advance  : 
but  he  does  not  agrée  to  do  this  indefinitely,  a  time  is  fixed, 
the  sailing  of  the  vessels,  which,  after  their  crews,  outfit,  and 
cargoes  are  on  board,  cainiot  in  usual  course  be  any  longer  de- 
layed  :  the  payn)ent  is  to  be  made  before  that,  or  the  right  to 
a  reconveyance  will  be  gone.  Upon  the  plain  language  of  the 
instruments,  and  on  considération  of  the  cireinnstances  exist- 
ing  at  the  time  of  their  exécution, Their  Lordships  think  it  clear 
that  this  vvas  nothing  like  a  mortgage,  liit  was  an  al)Solute 
sale,  to  which  was  attached  a  conditionai  vi^Ut  of  repurchase, 
to  be  exercised,  if  at  ail,  on  the  happening  of  a  certain  event, 
the  period  for  the  happening  of  which  was  fully  and  equally 
within  the  knowledge  of  both  parties.  Nor  does  the  agree- 
ment  to  refer  to  arbitration   the  settlement  of  the  aecounts 
raise  any  difficulty.  This  must   not  be  construed  st)  as  to  de- 
feat  an  essential  object  of  one  of  the  contracting  parties.  The 
PlaintifFs  knew  well  that  expenses  v*^ould  be  ^ncurred  from 
day  to  day,  down  to  the  very  sailing  of  the  vessels;  they  must 
liave  known  that  to  delay  the  sailing  after  they  wtu-e  com- 
pletely  ready  for  sea  could    never  hâve  been  comtemplatcd  ; 
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and  yot  tliey  hâve  in  offect  contended  tliat  by  creuting,  or  as- 
sertin^  tlic  existence  ot'  a  ditticulty,  and  inaistiiig  on  a  réfé- 
rence in  whicli  many  dayn  niight  be  consunied,  they  eould  ne 
quire  a  ri^dit  to  delay  their  tiine  of  repaynient  and  the  sailiiiff 
of  the  vessels  indefinitely.  This  seems  an  unreasonable  cons- 
truction of  the  clause  ;  but  the  facts  of  the  case  nmke  the  cons- 
truction of  the  clause  ;  but  the  fact  of  tiie  c  lake  the  cons- 
truction of  it  unnecessary,  as  will  be  seen  ..  ..le  sequel.  This 
being  Their  Lordships'  opinion,  founded  on  the  instruments 
theniselves.it  is  scarcely  necessary  to  observe  that  a  niere  sus- 
picion of  a  fraudulent  intention  to  protect  the  property  against 
the  just  clainis  of  other  persons  will  not  sutfice  to  sliow  that 
the  transaction  was  whoîly  colourable  as  between  Plaintiff's 
and  Défendant  themselves,  nor,  if  the  transaction  is  to  he 
trep.ted  as  a  real  transaction,  such  as  it  ap]>eais  on  the  sur 
face,  as  between  themselves,  which  Their  Lordships  consider  it 
ought  to  be,  will  it  be  vitiated,  and  rendered  of  no  avail,  be- 
cause  it  may  bave  the  effect  of  defeating  the  claims  of  other 
creditors  of  PlaintifFs.  It  remains,  then,  to  consider  the  subsé- 
quent conduct  of  the  parties.  Now  it  appears  that  the  vessels 
were  completed  as  the  instrument  would  h"  ve  led  one  to  ex- 
pect  PlaintifFs  continuing  to  act  in  the  yar^'  before,  and  D(>- 
t'endant  interfering  from  time  to  time,  giv  érections,  tind- 
ing  money  for  the  wages,  and  occasionaliy  paying  the  men  ; 
Défendants  name  or  sign  being  put  up  over  the  gâte  of  the 
yard,  and  the  vessels  registered  in  his  name.  Ail  this,  it  is 
true,  might  be  consistent  with  what  Plaintiffs  contend  for  :  it 
is  also  perfectly  consistent  with  the  view  which  Their  Lordships 
take.  l'hey  do  not  rely  on  it  as  substantive  proof  ;  itis  enougii 
that  it  is  not  inconsistent  with  what  the  instruments  on  their 
face  import.  The  vessels  were  in  ail  respects  ready  for  sea 
towards  the  end  of  July,  and  on  the  L3th  July,  Plaintifts  wero 
served  with  a  notice  that  they  would  be  ready  for  sea  on  the 
20th,  and  they  were  called  on  to  repaj'  the  moneys  due  under 
the  agreement  on  or  before  that  day.  At  this  time  it  would 
seem  that  Plaintiffs  were  at  variance  with  each  other  :  one  of 
them,  Richard  Jeffery,  admitted  the  inubility  of  the  firm  to  pay 
the  demand,  and  that  in  conséquence  Défendant  must  sail  tiie 
vessels  on  his  own  account  ;  the  other,  Shaw,  made  difficultics, 
first  in  respect  of  the  accounts,  and  latterly  relied  on  tlie 
arbitration  clause.  Their  Lordships  are  clearly  of  opinion  on 
the  évidence  that  this  defence  is  not  available  to  Plaintiffs  : 
they  bave  no  doubt  that  it  was  resorted  to  for  the  mère  pur- 
pose  of  delay,  that  Plaintifi's  had  not  the  means  of  payinf:f 
the  demands  however  moditied,  that  the  sums  actually  ex- 
pended  by  Défendant,  and  not  brought  into  the  accounts 
rendered,  would  bave  far  exceeded  any  réduction  which  woiild 
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Imvo  liocu  iniul»'  in  tlu>  ooiirso  of  lu-bitration,  ami  lastly  tliat 
tlic  accounts  rfudciTil  wcrc,  lit'torc  tlic  sailiii^,  goiio  tlirougl» 
l>y  H  cldk  of  Dt'frndrtiit,  aiul  IMaintitf  .h'tfery,  and,  witli 
tilt'  cxcrption  of  a  single  article  (pirstioned,  adniittod  to  '»e 
correct.  Tin-y  are  not  satistied,  thercFore,  tliat  tlie  case  )m8 
arisen  wliicli  niakes  tlie  submission  to  arl»itrati(in  itnperative 
and  tliey  luive  aiready  stated  thoir  opinion  that  the  clause  ot* 
référence  is  not  to  be  so  construed  as  todefeat  tlio  main  object 
of  tlie  instnnnent  in  wliieli  itisfound.  Their  Lordsliips,  thero- 
fore.are  ol'  opinion  tliat,  upon  tlie  facts,  and  without  referenco 
to  tlio  ditfie'li.ies  wbich  arise  upon  their  own  pleadini"?  in 
the  way  of  Flaintiffs,  tlieir  case  faijs.  In  tlie  learned  argument 
t'or  tliem  it  was  nsked,  if  tliis  was  a  sale  of  the  vessels,  what 
was  the  price  ?  T(;  this  (piestion  tlieanswer  is  easy  ;  the  vessels 
were  sold  in  their  untinished  state,  but  not  alone  ;  the  materials 
in  the  yard  were  sold  vvith  theni,  and  the  price  for  botli  was  the 
money  aiready  advanced,  and  the  assumption  of  the  liabilities 
aiready  incurred.  But  this  answer,  though  true,  is  an  answer 
to  a  captions  question,  wliich  séparâtes  one  part  of  the  whole 
transaction  from  the  rest  .  l'or  it  was  a  sale  with  the  additional 
right  of  repurchase  attached  to  it  and  that  right  with  ail 
the  stipulations  on  l^oth  sides  depen<lent  on  it  must  be  taken 
into  the  account,  if  the  considérations  on  both  sides  are  to 
be  fairlyjudged. Their  Lordships  will,  therefore,  humbly  advise 
Her  Majesty  that  the  Judgnient  of  the  courts  below  should  be 
affirmed,  and  that  Respondent  should  receive  the  costs  of  this 
appeal.  But  they  do  this  without  préjudice  to  any  claims 
which  may  arise  in  respect  of  the  instruments  nos.  5  and  G. 
On  thèse,  as  not  arising  strictly  on  the  présent  pleadings,  and 
not  having  been  distinctly  brought  before  Their  Lordships, 
thev  do  not  express  any  opinion.  (10  I).  T.  H.  C,  p.  340,  et 
13  Moore.'<  P.  0.  Rep.,  p.  432.) 


PROCEDURE-DECLARATION. 

QuEEN'fs  Bknch,  Appeaf.  Side,  Québec,  20th  June,  1860. 

Before  Sir  L.   H.   LaF(:>ntaine,  Bt,  Chief  Justice,  Aylwin', 
J)uvAL,  MoNDELET  aud  Badgley,  Justices. 

GHAiX(iER  et  al.,  Appellants,  and  Parke,  Respondent. 

Jv^ê  :  Que,  dans  l'espèce,  l'action  était  bien  intentée,  quoique  l'une 
des  parties  Demanderesses,  qui  poursuivait  en  sa  qualité  d'exécutrice, 
en  vertu  d'un  testament  fait  en  Irlande,  n'eût  pas  allégué,  dans  la  Héela- 
rution,  que,  par  la  loi  du  pays,  elle  avait  un  droit  d'action.  (1) 

(1)  V.  iirt.  50  C.  l'.  C. 
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The  action  out  ot"  wliich  the  appeal  arose,  was  brcu^'ht  by 
Appellants,  in  the  Superior  Court,  Québec,  to  recover  tlie  suiii, 
of  £20,000,  being  the  balance  alleged  to  be  due   for  advanceK 
upon  the  building  of  ships  niade  by  the  tirni  of  David  (Jiain- 
ger  and  Son,  of  Belfast,  in  Ireland,  to  Respondent,  in  Canada, 
by  means  of  letters  (jf  crédit  upon  the  firui  of  H.  J.  Johnston 
&  Co.,  bankers  in   London,  England,  whei"e   Défendants  bills 
of    exchange    were    accepted    and    paid,  on    the   crédit    so 
obtained   and   which   advances    were   to   be   repaid   by   the 
proceeds  <jf  the  sale  of  the  ships  of  Défendant  in  Belfast.    The 
déclaration   also  contained    the  usual  assuinpsit  counts,  and 
then  alleged  the   decease   of  David  Grainger,  at  Dublin,  in 
Ireland,  and  the  appointnient  of  his  wife  one  of  Plaintiff's  as 
executrix  of  his   last  vvill  and  testament.    The   action    was 
brought  in  the  nanie  of  his  son  and  surviving  partner,  John 
Grainger,  andof  his  wife,  in  her  quality  of  executrix,  and  tiie 
déclaration  further  alleged  that  the  executrix  obtained   pro- 
bate  of  the  will  in  the   court  of   probate  :n  the   district   of 
Belfast.  The  declai-ation  contained  a   further  count  alleging 
that   Défendant  promised,   at  Québec,  to   pay   Plaintiff's   the 
aniount  claiined.  To  this  action,  Respondent  demurred,  on  tlie 
ground,  that,  inasmuch    as  it  appeared  by  the   déclaration, 
that  the  quality  of  executrix  clainied    by   one   of  Plaintiffs, 
accrued  to  her  under  the  law  of  a  foreign  country,  the  décla- 
ration should  hâve  shewn  what  her  rights  wei'e    as  executrix 
in  that  country, and  the  effeco  of  such  foreign  law  in  vesting  her, 
as  executrix,  with  the  estate  or  rights  of  action  of  the  testator 
and  her  capacity  to  bring  the  action  and  to  join  the  co-Plain- 
tifF  in  bringing  the  sanie.    The  court  below  maintained  the 
deniurrer  :  "  Considei'ing  that,  by  the   Provincial   Htatute,  22 
"  Victoria,  cap.  0,  foreign  executors  are  recognized,  and  thoir 
"  légal  capacity    declared  to  be  of  equal   validity  «nd  efti'ct 
"  before  ail  courts  in   Lower  Canada,  as  iti  the  countrv  or 
"  niace  where  the  will  of  the  decease  inav  hâve  been  niadi-  : 
"  and,  considering  that  Maria  Belinda  Gi'ainger,   vvho  sues  iii 
"  tho  présent  cause,   as  executrix  of  the  late   Davitl  (îrainger 
"  her  husband,  who  niade   his   will  and   died  in  Ireland,   as 
"  appears  in  the  déclaration   in  this  cau.se  does  not  allège,  in 
"  and  liy  her  déclaration,  that  by  the  laws  of  Ireland,  as  such 
"  executrix,  she  is  vested  withany  rigliU  of  property  in  flic 
"  fiuccession  of  the  deceased,  or    with    the    right    of   action 
"  for   the  recovery  of  the  debts  due  to  such  succession,  and, 
"  more  particularly,  with  the  right  to  sue  for  the   recovery 
"  of  the  debts  due  to  her  late  husband,  as  partner  in  the  firiu 
"  of  David  Grainger  &  Son,  and  that  without  such  allégation 
"  PlaintifFs  do  not  disclose  any  right  of  action  against  Defeii- 
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"  (laut,  (loth  niaintaiu  tlu'  tlé/cnsc  ait  fomh  en  i/roit,  and  dis- 
"  miss  Plaintiff's  action." 

AusTiN,  for  Appellaiit  :  Tlie  rights  and  powera  ot" executois 
of  wills  are  establislied  and  recognized  by  the  laws  of  every 
eivilised  country.  (  1  )  The  probate  of  the  vvill  filed  witli  tlie 
déclaration  is  an  authentic  document,  by  tlie  16  Vic.caj).  U)<S, 
sec.  2.  The  allégation  in  the  déclaration  that  Défendant  pro- 
mised  to  pay  Maria  Belinda  (Jrainger,  one  of  Plaintifts  in  her 
(juality  of  e.xecutri.x,  in  (Québec,  dispenses  with  the  necossity 
of  producing  the  vvill  at  ail,  provided  such  pronii.se  is 
proved.  (2)  The  judgnient  appealed  fi'om  is  not  based  upon 
any  exception  to  the  form  alleging  a  want  of  capacity  or 
(iffant  (le  qntdité. 

P.XRKIN  for  Respondent  :  The  United  Kingdom.  in  connnon 
with  ail  other  countries  beyond  the  liinits  of  C^anada,  is  to  be 
regarded  as  a  foreign  country,  in  so  far  as  relates  to  its  intei*- 
luU  municipal  laws.  The  courts  of  Canada  cannot  take  cogni- 
/ance  of  such  foi-eign  municipal  law.  Such  foreign  law  nujst 
be  made  known  to  the  courts  hei-e.  by  pleading  the  same  as  a 
substantive  allégation  of  fact.  Ther^^^'  is  a  wide  différence 
between  rights  acquired  by  cont'Mct  and  th(».se  conten-cd 
by  an  office,  itself  the  création  of  law,  and  having  none 
but  by  particular  law.  The  character  of  executor  as  well 
as  that  of  an  administratoi",  and  the  rights  and  duties  of 
the  office  are  regulated,  in  each  country,  by  positive  laws 
which  may  and  do  differ  in  différent  Systems  of  law,  and 
it  is  impossible  for  the  court  hère  to  assume  what  the 
law  of  any  foreign  country  may  be.  The  court  hère,  may, 
as  an  accident,  be  acquaintéd  with  the  law  of  Kngland  or 
of  France,  on  tins  subject,  but  is  not  judicially  and  neces- 
sarily  so,  and  that  knowledge  would  not  in  fact  exist,  with 
référence  to  some  countries  such  as  Russia  or  India,  with 
which  we  might  be  placed  in  relations  similar  to  those 
arising  in  this  case.  And,  although  it  is  beyond  the  inquiry 
necessarv  to  this  case,  if  the  law  of  Enoland  be  referred  to  on 
the  présent  subject,  it  will  be  found  that,  actually,  the  (execu- 
tor could  not  hâve  brought  this  action  in  Ireland,  which  rests 
in  its  entirety  in  the  surviving  partner,  and  that  the  execu- 
trix,  Maria  Urainger,  is  clainiing  to  exercise,  in  Canada,  righty 
which  she  lias  not  in  the  coinitry  of  lier  appointment,  when, 
by  express  enactment  of  our  législature,  her  rights  in  Canada 
are  only  coextensive  with  those  she  could  exercise  there,  and 
in  the  absence  of  that  statute.  she  would  liewithout  any  capa- 
city whatever  to  sue  in  Canada.     As  regjirds  Défendant,  lie 

(I)  ôToullier,  n' "  .'Ua,  344. 

CD  2  Kent's  C<imiuentiiries,  p.  .').'U,  in  KDtc, 
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has  a  inanifest  interest  in  being  informée!  of  the  nature  of  the 
rights  of  PlaintifF  in  tliis  respect,  in  order  tliat  ho  may,  if 
necessary,  raise  issue  upon  theni,  and  in  order  to  be  satisfied 
that  he  may  not  be  exposed  to  a  second  claini  froni  those  in 
whoni  the  right  may  really  lie.  The  Statute  22,  Vie.  eh.  fi, 
places  the  position  of  Respondent  in  the  clearest  possible 
light,  and  conclusively  makes  it  necessary  to  show  the  seizin 
of  the  estate,  and  the  particular  rights  of  the  executor  by  the 
law  of  the  country  where  they  were  acquired,  and  the  trans- 
mission, by  opération  of  that  law,  of  the  rights  of  action  of  the 
testator's  succession  to  his  executor  if  sucli  rights  of  action 
exi.st  in  the  executor,  and,  in  this  case,  they  do  not.  It  is  to 
be  reniarked  also,  in  support  of  the  position  that  the  United 
Kingdom  is  to  be  treated  as  a  foreign  country.  that  the  sta- 
tute quoted  places  Upper  Canada  itself  in  that  category. 

Sir  L.  H.  LaFoNTAiNE,  Brt.,  C.  J.  :  I  differ  from  the  majority 
of  the  coiu't.  The  pronn'se  alleged  to  hâve  been  niade  by  Dé- 
fendant to  the  executrix,  is  invalid,  because  it  is  not  shewn  by 
the  déclaration,  that,  by  the  law  of  li-eland,  the  executrix  had 
power  to  receive  such  promise. 

DuvAL,  Justice  :  I  dissent  also,  because  I  hold  that  a  foreign 
law  ought  to  be  treated  as  a  matter  of  fact,  and  must  be  pro- 
ved  ;  and,  consequently,  the  promise  to  pay  the  executrix  must 
be  supported  by  évidence  to  shew  that,  as  executrix,  she  had 
power,  bj'  the  law  of  Ireland,  to  l'eceive  it.  The  undertaking, 
tlierefore,  to  pay  lier,  is  a  mère  nadum.  pactavi,  and  is  not 
binding,  and  the  judgment  appealed  from  is  consequently  in 
my  opinion  correct.  The  statute  invoked  does  not  apply  in 
this  case,  because  it  only  gives  the  executrix  a  right  of  action, 
in  cases  where  she  would  possess  it  in  lier  own  country. 

Badgley,  Justice  :  The  rights  of  an  excentrix,  under  awill, 
are  recognised  ail  the  world  over  by  the  connncm  law,  slio 
sues  under  and  in  virtue  of  the  will.  I  concur  in  reversing 
the  judgment  below. 

MoNDELET,  Justice  :  Without  deciding  whether  there  wouM 
hâve  been,  without  the  spécial  allégation  of  indebtedness  nnd 
promise  to  pay,  bien  ou  maljuffé,  it  is  to  be  oUserved  that,  in 
the  déclaration,  there  are  spécial,  formai  and  distinct  allegji- 
tions,  that  Défendant  acknowledged  and  promised  Plaintifl's 
(executors  and  administrators)  to  |)ay  them  the  very  sum  of 
money  claimed  by  them  in  an  ])y  their  déclaration,  thereliy 
acknowledging  their  capacity,  and  Defendant's  indebtedness. 
How  could  the  .Su[)erior  Court,  tlierefore,  dismiss  the  action  ' 
No  more  than  it  could  be  doue  in  the  case  of  Gvfjy  and  ^'*'- 
therland,  a  décision  of  the  Superior  Court  at  Montréal,  and 
which  was  contirmed  by  the  Court  of  Appeals,  where  an  ap- 
plication was  made  for  an  appeal  from  the  interlocutory  judg- 
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ment  renderod  in  the  Snperior  Court,  disniissing  tlic  défenute 
en  droit,  and  was,  à  L'iivanimité,  refused.  I  ani,  tlieret'ore,  ot' 
opinion  that  the  judgiuent  of  the  Superior  Court  should  be 
reversed,  leavin^  the  parties  to  he  dealt  vvith,  V)y  the  Superior 
Court,  as  to  law  and  justice  will  appertain  ;  or  this  court 
ini^ht  give  the  judgnient  which  the  court  below  ou^ht  to  hâve 
rendered,  viz  :  avant  faire  droit,  ordering  the  parties  respec- 
tively  to  adduce  évidence, 

Aylwin,  Justice  :  The  grounds  of  the  deinurrer  oupfht  to 
hâve  heen  urged  by  an  exception  à  la  forme.  The  promise  of 
Défendant  to  pay,  was  not,  as  appears  by  the  dechiration,  made 
in  Ireland,  but  in  Quel)ec,  it  is  difficult,  therefore,  for  me  to 
stie  how  a  demurrer  would  lie  at  ail.  The.  statute  invoke<l 
makes  no  change  at  ail  in  the  law  as  regards  the  rights  of  exe- 
cutors,  it  nierely  provides  for  the  récognition  of  their  existing 
rights.  There  is  no  necessity  to  prove  the  law  of  Ireland,  the 
pi'inciple  is,  that,  if  the  law  of  a  foreign  country  be  not  proved 
the  Court  niust  be  governed  by  the  law  of  Canada.  Besides, 
as  to  a  portion  of  the  debt  it  was  contracted  in  Canada,  where 
the  Respondent  also  recognised  the  power  and  (juality  of  the 
exeeutrix.  Is  it  consistent,  therefore,  that  this  man  should 
receive  the  wonian's  money  and  when  called  upon  to  pay,  deny 
lier  right  to  receive  it  ? 

Judgment  reversed.  (10  7).  T.  B.  il,  p.  850.) 

AuHTiN,  for  Appellant. 

Andehson  and  Paukin,  for  Respondent. 
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EXECUTION.-'OPPOSITION. 

Banc  de  la  Reine,  Ex  Appel,  Montréal, 8  septend)re  1800. 

Présents  :  Sir  L.  H.  LaFontaixe,  Bart.,  Jugo-en-Chef, 
Aylwix,  ])r\'AL  et  Moxdelet,  Juges. 

K()URNIEU,  Appelante,  et  Ru,ssel,  Intimée. 

Jv^'é:  1°  Qu'un  cr^>anoierex<''cutant  doit  inscrire  au  do.s  du  brefd'ox^i- 
lution  ce  qu'il  a  reçu  en  déduction  du  ju^renient,  et  que  l'opponition  <iii 
Détendeur  fondée  sur  cette  omission  doit  être  niaititenue  avec  délions.  (1  ) 

2*^  Que  la  cour  ne  peut  prendre  connuissuncede  moyens  d'opposition, 
ipii  iivaient  déjà  été  invoqués  par  une  précédente  ojjposition,  et  sur  les- 
(juels  la  cour  avait  prononcé.  (2) 

L'Intimée,  sur  jugement  qu'elle  avait  obtenu  contre  l'Appe- 
lante, en  qualité  de  tutrice  à  ses  enfants,  avait  fait  svisir  les 
bieny  de  ces  derniers,  et,  la  vente  en  ayant  été  suspendue  par 

(1)  V.  (lit.  -)81  et  «r»3C.  l'.  ('. 

(2)  V.  .vit.  f.«H«  et  IMWC.  P.  ('. 
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divers  incidents  et,  ces  incidents  jugés,  l'Intimée  fit  émaner  un 
bref  d'alias  venditioni  exponas,  en  date  du  21  décembre  185(S. 
L'Appelante  s'opposa  à  la  vente,  alléguant  l'absence  d'un  ordre 
de  la  cour  pour  procéder  sur  veTiditioni  exponas  ;  le  refus  du 
shérif  de  procéder  à  la  vente  des  lots  dans  l'onlre  indiqué  pui- 
l'Appelante  ;  le  défaut  de  publication  dans  la  G((ZcMe  du  Cana- 
da ;  l'émanation  du  bref  pour  la  totalité  du  jugement,  peuplant 
que  l'Intimée  avait  un  transport  d'une  somme  considérable  due 
à  l'Appelante  par  un  nommé  Charlebois,  et  qui  avait  été  portée; 
au  crédit  de  l'Appelante  dans  des  états  de  créance  préparés 
par  les  agents  de  l'Intimée  ;  et,  enfin,  un  paiement  de  £200, 
fait  en  déduction  du  jugement  le  5  mars  1<S58.  Les  conclusions 
tendaient  à  surseoir  à  la  vente,  à  faire  déclarer  tous  les  pro- 
cédés sur  le  bref  à'alias  vendifioni  exjxmas  irréguliers  et  non 
avenus,  et,  subsidiairerrciil;,  à  ce  qu'il  fût  enjoint  de  ne  prélever 
que  la  balance  restant,  après  déduction  du  transport,  et  des 
£200.  L'Intimée  répondit  en  niant  les  allégations  de  l'oppo- 
sition, et  en  invoquant  un  jugement  dn  20  décembre  1857,  qui 
déboutait  une  opposition  contenant  les  trois  premiers  moyens, 
et  cette  partie  du  quatrième  fondée  sur  le  transport  de  la  dette 
de  Charlebois.  La  Cour  Supérieure,  le  31  mai  1859,  rendit  le 
jugement  suivant  :  "  The  court  considering  that  the  sum  of  £200 
"  was  received  and  taken  to  account  by  Plaintilt',  after  the  issue 
"  of  the  alias  writ  of  venditioni  exponas,  on  the  twenty-eighth 
"  day  of  January,  1858,  and  before  the  sale  and  adjudication  of 
"  the  real  estate  advertised  for  sale  and  décret,  at  the  suit  of 
"  Plaintiff  ;  and  considering  that  the  other  grounds  set  forth  by 
"  Opposant  in  lier  said  opposition  and  moyens,  hâve  been  set 
"  out  in  lier  previous  opposition  and  moyens  in  this  cause  filed, 
"  and  been  legally  and  judicially  passed  and  determined  upon, 
"  doth  niaintain  the  opposition,  but  without  costs,  and  to  the 
"  effect  only  of  suspending  the  opération  of  the  seizure  and  sale 
"  of  the  real  estate  of  Défendant,  with  the  view  to  the  reduc- 
"  tion  of  the  amount  to  he  levied  at  the  suit  of  Plaintiff  by  the 
"  amount  of  the  sum  of  tvvo  hundred  pounds,  with  interest 
"  thereon  from  the  fifth  day  of  Mardi,  1858,  and  the  court  doth, 
"  inconséquence,  order  that,  in  any  future  levy,  at  the  suitof 
"  Plaintiff,  on  the  lands  and  tenements  of  Défendants,  crédit 
"  be  allowed  and  given  to  Défendants  for  the  sum  of  tvvo 
"  hundred  pounds,  with  interest  as  aforesaid."  La  Cour  d'Appel 
a  réformé  ce  jugement  quant  aux  dépens  seulement,  ainsi  qu'il 
est  exprimé  dans  le  motivé  dont  suit  copie  :  "  considérant  que, 
dans  le  jugement  dont  est  appel,  il  y  a  bien  jugé,  excepté  en 
ce  qui  regarde  les  dépens  de  l'opposition  ;  que,  si  l'Intimée, 
Demanderesse  en  cour  de  première  instance,  n'a  pas  été,  par 
le  dit  jugement,  condamnée  aux  dépens  de  l'opposition  de  l'Ap- 
pelante, c'est  évidemment  en  conséquence  d'une  erreur  de  fait 
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coimnise  par  la  cour  de  pi'emière  instance,  qui  a  donn«^  au 
venditicmi  exjnmas,  dont  il  s'agit,  la  date  du  28  janvier  1858, 
tandis  que  ce  bref  n'a  été  réellement  émané  que  le  21  décembre 
1858  ;  que,  par  conséquent,  la  somme  de  £200  courant,  men- 
tionnée au  jugement  comme  ayant  été  re(,'ue  par  l'Intimée  a  été 
re(;ue  par  elle  avant  l'émanation  du  bref  de  voxii fioul,  ej  fumas, 
et  non  après  cette  émanation,  ainsi  (ju'il  est  erronément  énoncé 
au  jugement  ;  que,  pour  cette  raison,  l'Intimée  aurait  du  être 
condamnée  aux  dépens  de  l'opposition  :  et  que,  partant,  il  y  a 
lieu  de  réformer  le  jugement  à  cet  égard,  mais  à  cet  égard  seu- 
lement :  confirme  le  dit  jugement,  excepté  en  ce  qu'il  ne  con- 
damne pas  l'Intimée  à  payer  à  l'Appelante  les  dépens  de  son 
opposition  ;  et,  cette  cour  procédant  à  réformer  le  jugement,  à 
cet  égard,  condamne  l'Intimée  à  payer  à  l'Appelante  les  dépens 
de  son  opposition  en  la  Cour  Supérieure,  et,  de  plus,  con- 
damne l'Intimée  aux  dépens  du  présent  appel.  (10  J>.  T.  H.  ('., 
p.  367.) 

OuiMET  et  MoRiN,  pour  l'Appelante. 

RoBERTsox,  A.  et  W.,  pour  l'Intimée. 


TIERCE  OPPOSmON.-PRESCRIPTION.      . 

Banc  de  la  Reine,  En  Appel,  Montréal,  7  septendjre  18()(). 
Présents  :  Sir  L.  H.  La  Fontaine,  Bt,  Juge-en-Chef, 

AVLVVIN,  DUVAL,  MONDELET  et  BaDOLEY,  Jugi'S. 

Thouin,  Appelant,  ef  Leblanc  et  al..  Intimés. 

Jugé:  1*^  Qu'une  personne  dont  les  int<>rêts  se  trouvent  afleotéa  par 
un  jugement,  dans  une  instance  à  laquelle  elle  n'était  pas  partie,  peut 
se  pourvoir  par  tierce-opposition,  ou  par  action  (lire<;te  contre  ce  juge- 
ment, à  l'effet  de  se  faire  maintenir  dans  tous  ses  droits.  (1) 

2°  Qu'un  acqu^'reur  qui  a  été  mis  en  possession  d'un  immeuble,  et  u 
depuis  fait  inscrire  son  titre,  peut  opposer  la  prescription  et  imsKcssion 
(le  dix  ans,  il  un  acquéreur  inscrit  précédemment,  mais  qui  n'u  pas  eu 
j)Ossession  de  l'immeuble.  (2) 

L'action  sur  laquelle  est  intervenu  le  jugement  dont  était 
appel  avait  le  caractère  d'une  tierce  opposition.  Par  sa  dé- 
claration, Thouin,  le  Denumdeur,  alléguait  que,  le  S  juillet 
1848,  Frs  Pellerin  avait  obtenu  des  lettres  pntentes  lui  oc- 
troyant la  moitié  du  lot  No  12,  dans  le  premier  rang  de 
l'augmentation  du  township  de  Kildare,  contenant  100  acres, 
plus  ou  moins  ;  que,  le  20  mars  184(),  par  acte  devant  Bour- 
ifeois,  notaire,  Pellerin  lui  avait  vemlu  3A  arpents  de  terre  de 
iront,  sur  20à  arpents  de  profondeur,  étant  partie  du  deini-lot 

(1)  V.  art.  510  C.  P.C. 

(2)  V.  art.  2098  et  2251  V.  C. 
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do  terre  en  question  ;  qu'il  en  avait  pris  imniédiatement  pos- 
Hession,  et  que  sou  acte  d'acquisition  avait  été  eiu'égistré  le 
7  juillet  1847  ;  et  que,  le  10  août  1855,  l'Appelant  avait  vendu 
ce  terrain  à  Léon  Pellerin,  sous  les  réserves  mentionnés  en 
l'acte  re(;u  devant  Bourgeois,  notaire;  que  le  17  juin  1857. 
Léon  Pellerin  lui  avait  rétrocédé  ce  terrain,  et  qu'il  en  était 
ainsi  devenu  propriétaire  ;  qu'il  avait  possédé  ce  terrain  de 
bonne  foi,  sans  trouble  ni  inquiétation,  à  titre  de  proprié- 
taire, pendant  dix  ans  et  plus,  entre  présents,  âgés,  et  non 
privilégiés,  avant  le  12  mars  1857,  et  qu'il  avait  ainsi  actjuis 
par  prescription  la  propriété  du  lot  de  terre  en  question  ;  que 
pendant  sa  possession,  il  av^ait  fait,  stir  cet  immeuble,  des 
impenses  qui  en  avait  augmenté  la  valeur  d'au  moins  $300; 
(jue  Leblanc,  un  des  Défendeurs-Intimes,  avait  obtenu,  le  12 
mars  1857,  jueement  contre  Frs  Pellerin,  à  l'effet  de  se  faire 
mettre  en  possession  de  la  susdite  moitié  du  lot  No  12,  et  ce 
sans  avoir  mis  Thouin  en  cause.  Thouin  concluait,  en  c«jn8é- 
quence,  à  être  re(;u  tiers-opposant  au  jugement  du  12  mars 
1857,  quant  à  la  partie  du  lot  pai*  lui  ocquis,  demandant  d'ôtrc 
maintenu  en  la  possession  d'icelui,  qu'il  fût  fait  défense  au 
Défendeur  Leblanc  de  l'y  troubler,  en  exécutant  le  jugement 
du  12  mars  1857,  du  moins,  sans,  au  préalable,  lui  rembour- 
ser ses  impenses  et  améliorations,  avec  iiitérêt  et  dépens.  Pel- 
lerin, assigné  avec  Leblanc,  ne  comparut  pas,  et  Leblanc  plaida 
que  Thouin  n'avait  aucun  titre  valable  à  la  propriété  ;  que, 
lors  de  l'acte  de  vente  du  20  mars  1846,  consenti  par  Thouin  à 
Pellerin,  il  n'était  pas  propriétaire  du  lot  No  12,  l'ayant  pré- 
cédennnent  vendu  à  Leblanc,  par  acte  du  10  mars  1841,  dé- 
claré par  le  jugement  du  12  mars  1857,  rendu  par  la  Cour  du 
Banc  de  la  Reine,  siégeant  en  appel,  être  une  véritable  vento, 
et  qui  avait  été  enregistré  le  23  octobre  1844.  Que,  d'ailleurs, 
Thouin  ne  pouvait  invoquer  la  possession  de  bonne  foi,  ayant 
eu  connaissance  de  la  vente  faite  à  Leblanc,  ainsi  que  de  la  pour- 
suite de  ce  dernier  contre  F^s  Pellerin.  Leblanc  alléguait  de 
plus  fraude,  de  la  part  de  Thouin,  et  niait  son  droit  aux  im- 
penses. Par  une  autre  exception,  Leblanc  opposait  à  la  de- 
mande d'impenses,  les  fruits  perdus  par  Thouin.  La  C'uur 
Supérieure  pronon(,'a  le  jugement  suivant  :  "Considérant  que 
"  les  allégués  de  la  déclaration  du  Demandeur  ne  sont  pas  prou- 
"  vés  ;  considérant,  de  plus,  que,  par  la  loi,  pour  pouvoir  uc- 
"  quérir  la  propriété  d'un  héritage,  par  la  prescription  de  dix 
'■  ans,  il  faut  que  ce  soit  une  possession  à  juste  titre  et  de  bonne 
"  foi  ;  considérant  qu'il  n'est  pas  prouvé  que  la  possession  du 
"  Demandeur  des  immeubles  (ju'il  réclame  par  sa  présente 
"  demande,  ait  ces  qualités  ;  considérant  aussi  que,  dans  l'es- 
"  pèce,  le  Demandeur  n'a  pas  droit  au  remboursement  des  iui- 
"  penses  qu'il  réclame,  déboute  le  Demandeur  de  sa  demande.  ' 
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Ail  soutien  de  l'appel,  Thouin  soutenait  :    }°  que  le  ju^'einent 
du  12  mars  1857,  affectant  sen  intérêtH,  lui,  Thouin,  avait  droit 
(Vv  former   la   tierce   opposition  ;   2*^    qu'il    pouvait   foniu-r 
cette  tierce   opposition   au  moyen   d'une  action  dii-ecte;  (1) 
8""'  que  lui  Thouin  ayant  été  mis  en   possession  du  terrain 
en    question,    devait    êti'e    préféré    à    Leblanc    (|ui    n'avait 
eu  aucune  tradition  ;   (2)  4'^  qu'il   suffisait   que   Thouin   eût 
connnencé  à  posséder  de  bonne  foi,  .et  (jue  la  mauvaise  foi 
ne   pouvait  résulter  que  de    la  connaissance   des   titres;  (.S) 
5"  qu'en  supposant  mênie  (|Ue  sa  possession  eût  été  de  mauvais*^ 
foi,  Thouin  avait  droit  à  ses  impenses.  (4^  L'Intimé  s'apjtuyait 
sur  l'inscription  de  son  titre  comme  écjuivalant  à  une  tra<lition, 
et  lui  donnant  la  préférence  sur  l'Appelant,  dont  rac(|uisition 
et  l'inscription  étaient  postérieures,  et  invoquait  l'autorité  de 
Pothier,  Propriété,  u'"  28,  33,  34,  54,  et  de  Troplon^'.  Traité 
delà  prfiscnptum,  u'^'  U27.  Le  jugement  en  appel  est  motivé 
comme  suit  :  "  1^  considérant  (jue  l'action  de  l'Appelant  contrt; 
les  Intimés  procédait  valablement;  que,  le  8  juin   1843,  h; 
Défendeur,  Franc/ois  Pellerin,  a  obtenu  du  gouvernement  des 
lettres  patentes  lui  octrayant  la  moitié  nord-est  du  lot  No  12, 
dans    le    premier   ran^   de    l'augmentation   du    township   de 
Kildare,  contenant  cent  arpents  plus  ou  moins  ;   2' considé- 
rant que  le  20  mars  1840,  Pellerin  a  vendu  au  Demandenr- 
Appelant,  une  partie  du  dit  lot,  savoir  :  trois  ai-pents  et  demi, 
s)U'  vingt-six  de  profondeur,  du(]uel  terrain  ainsi  à  lui  vendu, 
le    Demandeur    a    immédiatement   pris    possession    laqucdle 
]K)ssession  il  a  eue  jusqu'au  10  août  1855,  jour  au(juel  il  a  fait 
cession  à  Léon  Pellerin,  (jui  lui   a  fait  rétrocession  le   17  juin 
l!Sô7  ;  (]ue  Léon  Pellerin  a  possédé  du  10  août  1855  jusqu'au 
17  juin  1857,  et  que,  depuis  ce  dernier  jour  jus(|u'à  l'introduc- 
tion de  la  présente  action,  le  Deujandeur  a,  de  nouveau,  possédé 
le  tout  ;    'l^'  considérant  qu'il  est  établi  que  le  Demandeur  a 
possédé  de   b(jnne  foi,  sans  trouble  ni  inquiétation,  tant  par 
lui-même   que   par  Léon  Pellerin,  pendant  dix   ans  et  jihis, 
avant  le  jugement  ci-après  nanitionné,  et  que,  i)ar  consé(|Uent, 
il  a,  de  plus,  acquis  par  prescription  le  dit  lot  de  teri»'  :  4'''  con- 
sidérant (ju'au  jugement  du  12  mai's  1857,  dont  il  est  (|Uestion 
en  cette  cause,  ni  Thouin  ni   Léon  Pellerin  n'étaient  parties  : 

(  1  )  4  Carié  et  (Imuveau.  pj).  '2(>0,  2(>1  ;  .Seipillon,  sur  l'ait.  10,  lit.  27  : 
Xmiveau  Pigeau,  pp.  (572,  (uCt,  ()70. 

{'1\   Pothier,   Pro]trié/f-,    no   li'2{i  ;   V>'iitf-,  nos  .319,  321   ;    Trophnn^,    Vi  iih , 

\w'M;  Louet,    Lettre   V,    toni.   l,arr«'t(lii  24  avril  L'O.")  ;  Delvincomt,  t.  2, 

p.  (I.')()  ;  (iuyot,  lii'/icii.,   vo  Tni<lition,    2'' c">l.  ;    vl)o  Revemlication,   p.   1(22, 
I  ((.1.,  !)«/." 

(.S)  (iuyot,  lii'/xrf.,  vbo  Amélioration.^  ;  Dallo/,  lia-iicil  a/jihnhé/ii/iif,  vo 
Prescription,  t.  1 1 ,  p.  281). 

(4)  Laurière,  sur  art.  111  ;  Troploniç,  J'resrripfloii,  n'*  r)84,  ÔH"),  {).'{<»,  iW  ; 
liriNJeau,  sur  art.  ILS,  pp.  KiU,  ICI  ;  Ibid.,  sur  art.  114;  .hniriirtl  ilii  /in/ttlx. 
t.  J.  p.  .-iK»,  arrêt  du  IH  nuii  l(W4  ;  art.  417  C  <'. 
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(\m},  par  conséquent,  Thouin  est  bien  fondé  à  se  porter  tiers- 
Opposant  à  son  exécution,  quant  à  ee  qui  a  rapport  au  lot  de 
terre,  dont  il  a  la  propriété  et  la  possession  ;  que,  partant,  dans 
le  jugement  de  la  cour  de  première  instance  qui  le  déboute  de 
sa  demande,  il  y  a  mal  jugé  :  infirme  le  jugement  rendu  le  80 
juin  I(Sô}),  par  la  Cour  Supérieure  siégeant  à  Montréal  ;  et  cctto 
cour,  pi-océdant  à  rendre  le  jugement  que  la  Cour  Supérieure 
aurait  dû  rendre,  reçoit  le  Demandeur- Appelant  tiers  Oppo- 
sant à  l'exécution  du  jugement  du  12  mars  1857,  (juant  à  ce 
qui  a  rapport  au  lot  de  terre  désigné  en  secoti.l  lieu  dans  la 
(iéclaration,  et  à  tous  les  droits  qu'il  a  acquis  par  les  actes  du 
20  mars  184(5,  et  du  17  juin  1857,  le  maintient  dans  la  posses- 
sion du  dit  lot  de  terre  et  de  tous  les  susdits  droits  ;  fait 
défense  à  Jean -Baptiste  Leblanc  de  l'y  troul)ler,  soit  en  exécu- 
tant le  jugement  du  12  mars  1857,  ou 'de  toute  autre  manière: 
déclare  le  présent  jugement  commun  aux  deux  ])éf«>nd<'nrs- 
Intimés.  (10  1).  T.  H.  C,  p.  370.) 

Douiox,  DoRioN  et  Senécal,  pour  l'Appelant. 

OriMirr  et  Mokix,  pour  l'Intimé. 


'M. 


'X'r^'t'i 


.1' 


ACTION  EN  SEPARATION  DE  BIENS. 

Banc  de  la  Reine,  En  Appel,  Moritréal,  3  septembre  18()0. 

Présents:    Sir  L.  H.    LaFontaine,  Baronnet,  Juge-en-Clief, 
Aylwin,  Dr  val  et  Mondelet,  Juge.s. 

Marchand,  Appelant,  et  Lamikande,  Intimée. 

Jugé  :  Qu'un  créancier  du  mûri  ne  peut  contester  la  deuiaude  on 
Si'paration  de  biens  portée  |>ar  la  femme,  et  ne  peut  intervenir  sur 
cette  demande  que  pour  la  conservation  de  ses  droits.  (1) 

L'Intimée  poursuivait  son  mari,  Maurice  Roman,  à  l'effet 
de  firi»-e  prononcer  la  dissolution  de  communauté  entre  eux,  et 
la  séparation  de  biens,  sous  prétexte  de  l'insolvabilité  du  mari, 
de  la  vente  de  ses  njeubles  .sui-  exécution,  et  de  la  capacité  de 
l'Intimée  de  subvenir  à  ses  besoins  et  au  soutien  de  ses 
(Uifants.  Elle  n'alléguait  pas  <|u'elle  eiit  aucune  iv])riso  à 
exercer  contre  s<m  mari.  La  cause  procédait  ex  parte,  i^t  l'en- 
quête <le  la  Demanderesse  était  terminée,  lorsque  l'Appelant 
]>roduisit  une  recpiête  en  intervention,  alléguant  qu'il  était 
créancier  du  Défendeur  ;  (ijue  l'action  n'avait  pour  but  (pie  de 
frustrer  les  créanciers  du  mari,  et  faire  tomber,  au  moyen  de 
la  séparation  de  biens,  tout  l'actif  du  mari  en  la  possession  de 
la  femme.  Les  conclusions  étaient  dans  les  termes  suivants  : 
"  Pourquoi,  votre  requérant  vous  prie    de  lui  permettre  d  in- 

( I )  V.  ait.  97"> (' .  P.  C. 
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tcrvoiiir  on  cotte  cause,  et  d'y  prendre  tels  prœédés  qu'il 
avisera  poitr  w  proféi/ai;  et  que  tous  les  procédés  adoptés  par 
la  Demanderesse  soient  suspendus  :  et  à  ce  qu'il  soit  pennis 
au  l'ecpiérant  de  contester  l'action,  s'il  le  croit  à  propos,  sous 
tel  délai  (ju'il  plaira  à  cette  cour  de  fixer."  L'Intimée  contesta 
cette  denjande  en  intervention,  en  niant  toutes  les  allégations 
contenues  en  la  l'equête,  sauf  l'existence  des  billets  du  mari 
(|ui  constituaient  la  créance  de  l'Appelant  et  concluait  au 
renvoi  de  l'intervention.  La  Cour  Supérieure  par  .son  ju^e- 
iiient  du  31  octobre  1<S.50,  vu  (jue  la  Demanderesse  avait 
prouvé  les  allégations  principales  de  sa  demande,  pronon(;a  la 
séparation  de  biens  ;  et,  considéi-ant  (jue  l'Intervenant  n'avait 
}»as  établi,  en  di'oit,  ou  par  k'  iireuve  des  faits  mentionnés  en 
sa  déclaration,  que  la  Demanderesse  dût  être  déboutée  de  sa 
demande,  renvoya  l'intervention.  L'Appelant  se  pourvut 
contre  ce  jugement,  en  représentant  (|ue  connue  créancier  du 
mari,  il  avait  droit  d'intervenir  pour  surveiller  la  procédure, 
et  protéger  ses  droits,  au  cas  où  l'Intimée  aurait  prétendu 
exercer  quelques  reprises,  ou  même  accepter  la  ccmujunauté, 
ainsi  qu'elle  pouvait  le  faire  en  vertu  du  jugement  de  sépara- 
tion et  qu'ainsi  c'était  à  tort  (ju'on  l'avait  mis  hors  de  cause. 
Que,  d'ailleurs,  (pioiqu'il  n'eût  pas  produit  de  contestation  à 
!  encontre  de  la  demande,  néanmoins  la  preuve  faite  par  la 
Demanderesse  ne  ju.stifiait  pas  l'octroi  de  la  séparation.  La 
Cour  d'Appel  a  confirmé  le  jugement  de  la  Cour  Supérieure, 
n'y  trouvant  pas  mal  jiKjé;  elle  a  ré.servé  .seulement  à  l'Ap- 
pelant "  le  droit  d'intervenir  de  nouveau  pour  surveiller  .ses 
"  droits,  s'il  le  juge  à  propos,"  et  -l'a  condamné  aux  dépens. 
iWlKT.B.Cp.  375.) 

OuiMET  ET  MoRiN,  pour  l'Appolajit. 

Bates,  J.  et  W.  A.,  pour  l'Intimée. 


PEREUPTION  D'INSTANCE.— DEPENS. 

SUPERIOR  Court,  C^uebec,  0  septendae  lS(iO. 
Before  Taschereau,  A.ssistant-Judge. 

TiRNER,  Plaintif!',  vs.  Lomas,  Défendant. 

Juijé;  Que  dans  les  cas  où  la  péremption  d'instance  est  déclarée  ac- 
quise, il  ne  sera  accordé  aucuns  dépens.  (1) 

Pentland,  for  Défendant,  moved  for  i^éremption  d'ins- 
tance, no  proceedings  havingbeen  had  within  three  years,  and 
IHiiyed  for  costs.  Several  members  of  the  bar  suggested  to  tlie 

(1)  dore  vs.  a  II;/!/,  H  //.  J.  A'.  V-.  1>-  '>',  ot  art.  460  et  478  C.  P.  C. 
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Court,  the  propriety  of  establishiiifr  soine  dofiuite  i-ule,  with 
re.spoct  to  tlie  ^nintintî  of  costs,  in  caseH  of  péremption,  d'imi- 
ttfnre,  and  tlioroliy  terininato  tl\e  varicid  practice  whicli  hinl 
hithorto  obtaini'd,  tluit  of  fjranting  costs  in  sonie  caHos,  and 
not  in  othors  ;  and  statod  that,  in  the  district  of  Québec,  tlic 
practice  liad  ^enerally  been  not  to  jurant  costs,  while,  in  tlic 
district  of  Montréal,  the  reverse  appeared  to  be  the  genoDiI 
rule  ;  and  that,  in  a  récent  case,  tho  Court  of  Apjxuils  hiul 
decided,  tluit  it  was  discretionary  with  th(>  courts  to  grant  or 
refuse  costs  in  such  cases,  and  that  the  exercice  of  that  (hs- 
cretion  eitiit^r  way,  would  not  be  disturbed  in  appeal. 

Tascheueau,  Juge  :  Aj'ant  consulté  mon  confrère,  M.  le 
Juge  Stuart,  nous  en  sommes  venus  à  la  conclusion  de  suivre, 
dans  le  cas  de  péroiipfion  d'iuHfdnce,  la  pratique  qui  a  [)n''- 
valu  dans  le  district  de  Québec,  et  de  ne  pas  accorder  de  frais. 
La  Cour  d'Appel,  dans  la  cause  citée,  a  seulement  décidé  (pi  il 
était  dans  la  discrétion  de  la  Cour  Supérieure  d'accorder  ou  de 
ne  pas  accorder  de  frais  en  pareil  cas,  sans  se  prononcer  sur  lu 
questioîi  de  savoir  si  les  frais  devaient  être  accordés  ;  et,  sous 
ces  circonstances,  nous  ne  voyons  aucune  raison  pour  changer 
la  pratique  qui  a  déjà  prévalu  à  Québec,  celle  de  ne  pas  accor- 
der de  frais  en  cas  de  père ui pt ion  d' instance,  et  nous  suivrons 
cette  décision  à  l'avenir,  dans  le  cas  où  la  péremption  d'ins- 
tance est  demandée.  La  motion  est  conséquemment  accordée, 
mais  sans  frais.  (10  D.  T.  Il  6'.,  p.  382.) 

JoxES,  for  PlaintifF. 

Pektlaxd  and  Pentlanj),  for  Défendant. 


DELAI.-HOTION.-SIGNIFICATION. 


Sl'I'EKIoh  CorRT,  Québec,  3  septembre  18(>0. 

Beforo  Taschereau,  Assistant-Judge. 

Byrxe    et  ai,  Plaintitî's,  w.  FiTZSiMMONS,   Défendant,   ami 
Fisher,  Opposant. 

Jvg^é  :  Que  les  mot' jus  pour  perinîssioii  d'examhier  dos  t<''nioins  sur 
le  point  de  laisser  li  Province,  ne  tombent  pas  sons  l'o[)ération  de  la 
11'^^  règle  de  pratique  ;  ot  qu'un  avis  de  telle  motion,  signifiée  un  same- 
di est  suftisant  pour  la  production  dételle  motion  le  lundi.  (1) 

Irvine,  for  Plaintiff,  moved  forleave  to  examine  a  witnoss 
immediately  about  to  leave  the  Province,  upon  PlaintifTs  con- 

(I)  Tins  rule  provides,  "  That,  in  computntions  of  tinie,  no  fractions  of  a 
day  he  allowcd,  nor  sliall  any  Sunday  or  liinding  huliday  (Jeté  iVobUyatiun  j  bc 
reckoiieil,  uidess  othci-wise  provided  for  liy  law. 
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tostatioii  of  tliu  opposition  of  Fi  si  ut  ;  issue  not  liaviiif,' thon 
l)oen  joined. 

l'oPE,  R.,  for  Opposant,  contcndod  tlmt  tlie  motion  conid 
not  be  entortained,  inasniucli  as  thodelay  ot"  a  day.as  requinnl 
hy  tlie  S/îtli  nile  of  practice,  liad  not  intervoned  luîtwcen  tlu; 
service  of  tlic  notice  and  the  présentation  of  the  motion  ;  tliat 
notice  liad  meiely  been  served  npon  hini  on  Saturday,  the  Ist 
September,  and  the  motion  was  présentée!  on  Monday  the  îird  ■ 
and  that  this  delay  was  insufficient,  under  the  llth  rule  of 
practice  above  referred  to. 

Taschereait,  Justice  :  Motions  for  leave  to  examine  wit- 
nesses  about  to  leavc  the  Province,  are  excepted  from  the 
opération  of  the  llth  rule  of  jjractice,  and  the  notice  ^iven  in 
this  case  is  therefore  snfficient  ;  l>ut,  inasmuch  as  the  Oppo- 
sant lias  requested  an  aftidavit  in  support  of  the  motion,  and 
Plaintiffs  assert  that  it  lias  since  corne  to  their  knowledge 
tliat  the  witness  lias  left  the  Province,  the  motion  niust  be  dis- 
chai-frcd.  (10  J).  T.  H.  (\,  p.  38^.) 

Hor/r  and  Irvin'e,  for  Plaintiff. 

Pope,  R.,  for  Opposant. 


PROCEDURE-RENVOIS.— RATURES. 

Cour  Supérieure,  Québec,  (3  septenda-e  1800. 
Présent  :  Taschereau,  Juge-Assistant. 
Blackistox  vs.  Rosa. 

J}iflé  :  (iu'uiie  exception  i\  la  forme  qui  roiitient  dos  ratures  tt  des 
renvois  anxtiuels  il  n'est  pas  référé  au  bas  du  plaidoyer,  est  ntaiininins 
valide. 

Lanolois,  de  la  part  du  Demandeur,  fit  motion  pour  faire 
rejeter  l'exceptian  à  (a  forme  du  Défendeur,  parce  ([u'elle 
contenait  plusieurs  renvois  qui  n'étaient  pas  approu\'és  ni 
mentionnés  au  bas  de  Vexception  comme  bous  ;  et  parce  «pi'ejle 
contenait  des  mots  rayés  qui  n'étaient  pas  mentionnés  au  bas 
de  V exception  comme  nuls. 

Bossé,  junior,  maintint  qu'il  n'était  pas  nécessaire  de  men- 
tionner les  renvois  ou  mots  rayés  au  bas  de  l'exception.  (1) 

Taschereau,  Juge  :  Il  n'y  a  rien  dans  la  loi  qui  rende 
nécessaire  de  mentionner  les  renvois  ou  mots  rayés  au  bas  de 
l'exception  ;  et  les  objections  aux  exceptions  à  /a/orme  doivent 
être  faites  sur  le  mérite,  et  non  par  des  objections  futiles. 
(10  D.  T.  B.  G.,  p.  309.) 

Casault  et  Lanolois,  pour  le  Demandeur. 

Bossé  et  Bossé,  pour  le  Défendeur. 

(1)  8  H.  J.  R.  <l,  p.  129. 
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CAUTIONNEMENT  EN  APPEL. 

(,^UKKn's  Hkx«'H,  Ai'PEAL  SlDE,  Québec,  2()tli  Sei)teiiiber,  IHdO. 

Hct'tn-e  Sii-  L.  H.  LAKf>NTAiNK,  Huit,  C  .J.,  aiid  Avlwf.v, 
DrvAi,,  Meiiedith  and  MoN'delet,  JusticeH. 

Heakn,  Appellant,  (Hid  Lami'hon,  Kespondent. 

Jui/é  :  1"  Qu'il  n'v  ii  p?  s  d'apjHjl  à  lu  Cour  du  lîunc  dc^  lu  Hciiui  .sons 
U'8  dispositions  do  lu  l'J' Vie,  cli.  88,  hcc.«.  "ili  Of)  ;  18  Vif.,  cli.  lOs, 
8(!c.  15;  et  d(*  la  20  \"n;.  cli.  44,  scr.  VA),  dans  uiio  action  pour  vidor  les 
lieux  instituée  devant  la  Cour  du  Circuit,  où  le  lover  est  uu-dessouH 
deJt25.  (1) 

2"  Que  lorsque  le  cautionnement  est  donné  par  deux  cautions  sur 
appels  à  la  Cour  du  Banc  delà  Reine,  do  la  Cour  de  Circuit,  il  n'est  pan 
nécessaire  (jue  l'une  ou  l'autre  dcclure  «lu'elle  est  propriétaire  de  l)iens 
immeubles  de  la  valeur  de  i:50,  au-dessns  de  toutes  Chartres,  et  (pie  <'elii 
devient  nécessaire  seulement  dans  le  v.a»  où  le  cautionnement  est  donur 
))ar  une  seule  caution,  en  vertu  de  la  2U'  Vie,  cli.  44,  secs.  (Jl  et  62.  (2) 

The  ReHpoudent  obtained  judgnient  in  the  Cii'cuit  Court, 
in  an  action  of  ejectnient,  conipelling  Appellant  to  delivor  up 
possession  ot"  the  property  held  by  him  tVoni  Respondent,  in 
virtue  of  a  lease  at  the  rate  of  £15  per  annum,  the  terni  of 
the  lease  having  expired.  The  Appellant  having  appealed, 
lles])ondent  nioved  to  reject  the  appeal. 

Kehr,  for  Respondent  :  The  annual  value  or  rent  licing 
£15  détermines  the  jurisdiction  of  the  case  to  be  in  the  C-ircuit 
Court,  and  there  is  no  appeal  froni  any  judgnient  of  the 
(,/ircuit  Court,  to  this  court,  vvhere  the  aniount  in  contesta- 
tion is  undcr  €25  (3).  Résides,  in  this  case,  there  is  no  suin  in 
contestation  whatever  :  Respondent  clainied  no  rent  by  his 
action  in  the  court  below,  he  merely  sought  to  obtain  posses- 
sion of  the  preinises  then  in  the  occupation  of  Appellant,  the 
terni  of  the  lease  having  expired  and  the  rent  having  beeii 
paid.  There  is  consequently  no  right  of  appeal.  The  appeal 
must  be  disniissed,  .secondly,  because  Appellant  has  not  put  in 
sufficient  security,  as  re(piired  by  law  ;  the  bond  is  signed  Vty 
two  sureties,  neither  of  whoni  is  dechn   d  tt  i  proprietor 

of  real  propei'tyof  the  value  of  £5'  ■«'  and  above  allincuin- 
branees,  as  recpiired  by  law  (4)  cteiision  b    n^  that  om- 

must  be  declared  to  be  sucli  prt         un: 

DuVAL.  Justice  :  There  lias  bet  ;i  décision  against  you  :  tlic 
question  has  already  corne  uj)  before  thi    court,  botli  hère  and 

(1)  V.  art.  1142C.  P.  C. 
•     (2)  V.  art.  11*22  C.  P.  C,  et  1939  et  1962  C.  C. 

(3)  12  Vie,  cap.  38,  secs.  53  aud  9(1  ;  18  Vie,  cap.  108,  see  15  ;  2<>  Vn:, 
cap.  44,  see  (W). 

(4)  20  Vie,  caj).  44,  sec».  61  aud  62. 
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lit  Montréal,  and  ail  thc  Judf;rs  havc  ^iven  tliese  two  claiiHi-s 
f^fjvat  conHidei'atioii,  aiul  \vu  liave  C(>nie  to  thu  c<Jiiclusiou  tliat 
it  is  i»ot  necessary  that  it  should  appear  that  oin;  of  tlie  sure- 
ties  is  tlio  propi'ietor  of  iinnioveablo  property,  wliun  ther»;  are 
two  HureticH. 

Sir  L.  H.  La  Fontaine,  Chiet'-.Justiee  :  We  hâve  already 
lield  that,  where  there  are  two  aureties,  it  i.s  not  necessary  that 
a  description  of  the  property  should  be  given. 

Jones,  for  Appellant  :  The  appeal  does  lie  to  this  court,  under 
the  act  cited,  IH  Vict,  cap.  lOS,  sec.  15.  The  proper  interpré- 
tation of  this  claust!  is,  that  the  appeal  lies  to  this  court  froni 
the  Circuit  Court,  as  well  as  froni  the  Superior  Court,  but, 
when  once  brought,  it  is  then  subject  to  ail  the  rules  and  con- 
ditions to  be  observed  in  the  case  of  appeals  froin  other  jud^- 
nients  of  both  thèse  courts. 

Aylwin,  Justice  :  The  18  Vie.,  cap.  lOH,  sec.  15,  provides 
that  ail  appeals  fron)  the  (circuit  C-ourt,  under  that  act  (Lessor 
and  Les.see  Act)  shall  be  tothe  Superior  Court,  and  not  tothis 
c(jurt  :  and  the  20  Vie,  cap.  44,  sec.  GO,  provides  that  appeals 
froni  the  Circuit  C'ourt  shall  only  lie  to  this  court  where  the 
aniount  in  dispute  is  £25  or  upvvards,  or  where  any  suni  of 
money  is  payable  to  Her  Majesty,  fee  of  office,  &c.,  now  this 
case  is  not  coniprehended  by  this  clause,  because  there  is  lio 
fee  of  office,  or  money  due  to  Her  Majesty,  in  (luestion.  The 
motion  to  reject  the  appeal  is  therefore  granted,  and  the  appeal 
dismissed.  (10  D.  T.  Il  C.  p.  400.) 

Jones  and  Heaun,  for  Appellant. 

Keru  and  Cami'HEI.l,  for  Respondent. 


CAUTIONNEMENT  EN  APPEL. 

Queen's  Bench,  Appeal  Side,  Québec.  Vi  septembre  18(50. 

Bofore  :  Sir  L.  H.  LaFontaine,  Bart.,  C.-J.,  Avlwin,Uival, 
Meredith  and  Mondej.et,  Justices. 

GiRB  et  al.,  Appellants,  and  The  Beacon  Life  and  Fire  Assu- 
rance Company,  Respondents. 

Les  Intimés  servirent  un  avis  sur  le  procureur  des  Appelants  (lu'ils 
donneraient  caution,  sur  appel  au  Conseil  Privé,  le  samedi  18  août,  en 
la  chambre  des  juges  au  Palais  de  Justice.  IjC  cautioinicment  ne  fut  pas 
fourni  ce  jour,  mais  avis  fut  donné  le  samedi  que  le  cautionnement  serait 
fourni  en  chambre  le  lundi.  Le  cautionnement  fut  donné  ce  jour,  non 
p  s  en  chambre,  mais  à  l'hôtel  du  juge  ;  l'une  des  cautions  ayant  signé 
le  cautionnement  dans  l'avant-midi,  et  l'autre  l'après-midi  : 

Jugé:  Sur  motion  pour  faire  mettre  de  côté  le  cautionnement  comme 
irrégulier  et  donné  sans  avis  suffisant,  que  le  cautionnement  devait 
TOAIE  VIIL  28 
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suffire,  mais  permettant  aux  parties  intimées  de  faire  toiles  objections 
à  la  suilisance  du  oautioTmcment,  (ju'elles  auraient  pu  légalement  faire 
lorsqu'il  fut  fourni.  (1) 

The  Respondents  sei-ved  a  notice  upon  the  attorney  uf  Ap- 
pellants  that  they  would  put  in  security  in  appeal  to  Her  Ma- 
jesty  in  HerPrivy  Council,  in  chambers,  on  Saturda3^the  I8tli 
August.  Security  was  not  put  in  on  tliis  day,  but,  later  in  the 
(lay,  Respondents  gave  notice  to  Appellant's  attorney,  that  se- 
curity woukl  be  put  in,  on  Monday,  the  20th,  in  cluinibeis. 
Security  was  on  this  day  put  in,  not  in  chambers,  but  at  the 
Judge's  private  résidence,  wherc  one  of  the  sureties  signed 
the  bond  in  the  t'orenoon,  and  the  other  in  the  afternoon. 

Vannovous,  now,  inoved  to  set  aside  the  bail-bond,  on  tlie 
ground,  firstly,  of  the  want  of  sufRcient  notice,  inasniucli  as 
the  n(jtice  left  at  his  office,  even  if  regularly  served,  on  the  Sa- 
turday,  was  not  sufficient  notice  for  the  Monday  ;  that  it  did 
not  appear  by  the  record  that  any  notice  whatever  had  been 
served  upon  hini  on  the  Saturday  ;  and  that  there  was  m» 
bailiflTs  return  of  record,  shewing  that  any  service  of  notice 
liad  ever  been  niade  upon  him  on  Saturday  ;  and,  secondly,  by 
reason  of  the  irregular  manner  in  which  the  security  hjnl 
been  put  in,  it  not  having  been  put  in,  in  chambers,  but.  on 
the  contrary,  at  the  Judge's  private  résidence,  and  also  by 
reason  of  the  irreguhir  manner  in  whicii  the  sureties  had 
there  signed  the  bond,  one  having  signed  in  the  forenoon,  and 
the  other  in  the  afternoon. 

HoLT,  contra,  said  :  That,  Saturday,  the  18th  August,  beiii^- 
the  (hiy  on  which  His  Royal  Highrtess  the  Prince  of  Wales, 
arrived  in  Québec,  ail  business  was  in  consetiuence  suspended, 
and  that  it  was  for  this  reason  that  he  was  unable  tt)  put  in 
the  security  on  that  day,  and  the  same  reason  prevented  hini 
from  beingable  to  procure  a  bailifFto  make  the  service  of  no- 
tice on  that  day  for  the  Monday,  the  day  ou  which  security 
was  put  in  ;  but  that  he  could  establish  by  affidavit  that  a  no- 
tice liatl  been  left  at  the  office  of  the  attorney  of  the  adverse 
party  on  the  Saturday  afternoon  for  the  Monday.  B^or  thèse 
reasons,  and  also  from  the  circumstance  that  the  judgment 
sought  to  be  appealed  from  was  one  in  which  the  judges  of 
this  court  were  etpially  divided,  he  hoped  that  the  court 
would  overlook  the  apparent  irregularity,  considering  tlmt 
there  had  been  no  rcmissness  on  the  part  of  Respondents  to 
coniply  with  the  formalities  in  such  cases  provided,  but  tliat 
they  had  been  prevented  from  doing  so  by  obstacles  beyoïid 
their  control. 

DuvAL,  Justice:  The  court  thinks  that  the  equity  of  tlio 


(1)  V.  lut.  1121  et  11'22(.!.  l'.  ('. 
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case  vvill  be  best  met  Ijy  allowinjr  Mr.  Vannovous  to  nmke 
such  objections  to  the  sufficiency  ot'  the  security,  as  he  might 
legally  luive  niade,  on  Monday,  the  •20th  August,  the  day  on 
which  the  sui-etiea  signed  the  bond,  but  the  bond  itself  inust 
remain.  (10  D.  T.  B.  (1,  p.  402.) 

V.WNovoi^s,  for  Appeîlants. 

HoLT  and  luviXK,  for  Re.spon dents. 


BIGAMIE. 

QuEENs  Bench,  Appeal  Side, 

Québec,  20  septembre  LSOO. 

Before  :  Sir  L.  H.  LaFontaixe,  Bart.,  C.  J.,  AvLwiN,  Duvaj., 
Mehedith  and  Mondelet,  Justices. 

Keoina  );.s.  Creameij. 

Juijé:  1"  Que,  sur  procts  pour  bijjianiie,  l'iiclmission  du  premier  ma- 
riage par  l'accusé,  sans  autre  ti'moiguage  corroboratif,  est  sullisante 
pntir  soutenir  une  conviction.  (1) 

2"  Que,  sur  procès  pour  une  oti'ense  criminelle,  les  autorités  améri- 
caines ne  seront  pas  reçues. 

3"  Qu'un  soldat  convaincu  de  bigamie  n'est  pas,  par  lA,  libéré  de  ses 
engagements  militaires. 

T!ie  prisoner,  a  private  in  the  Royal  Canadian  Rifles,  was 
tried  before  DuvAL,  Justice,  at  the  June  terni  last  past,  of 
tlie  Court  of  Queen's  Bench  (Crown  Side)  for  bigamy,  in 
liaving  niarried  EUen  Midoney,  on  the  l.Sth  October,  I.S50, 
his  first  wife,  il/«?"i(t  (//ZM/'o;^  being  then  living.  At  the  trial 
the  prisoner  pleaded  not  <jailti/.  It  was  proved  that  a  ser- 
^^eant  in  the  prisoner's  régiment,  acoompanied  by  a  woman  re- 
presenting  lierself  as  Mdi'ia  (jiUlirop,  went  to  the  prisoner, 
on  tlie  7th  May,  185f),  and  the  .sergeant,  pointing  to  tins  wo- 
man, asked  the  prisoner:  "  Is  tins  woman  your  lawful  wife  i  " 
The  prisoner  answej-ed  :  "  Yes,  she  is,  l'il  never  deny  lier." 
SubsequeutI3^  at  the  exainination,  before  the  magistrate,  and, 
after  the  prisoner  had  heard  the  évidence  adduced  against 
liiui,  the  magistrate  put  the  foUowing  (jucstion  to  him  :  "  Hav-, 
"  ing  heard  the  évidence,  do  you  wish  to  .say  anything  in  an- 
"  swer  to  the  charge  /  You  are  not  obliged  to  say  anything. 
"  unle.ss  you  désire  to  do  so  ;  but,  whatever  you  say  will  be 
"  taken  down  in  writing,  and  may  be  given  in  évidence 
"  against  you,  at  your  trial  ?  "  The  prisoner  replied,  I  am  guil- 
"  ty  of  the  charge,  and  Mdvia  (jilfhrop  is  my  lawful  wife  ;  I 
"was  marrie<l  tôlier,  on  the  24th  June,  1852,  at  Duldin,  Ire- 
"  iand,  in  the  protestant  cliurch  of  the  parish   of  St.  James, 

(  1  )  V.  lut.  27 .')  et  27<J  Code  Criminel. 
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"  by  the  Revd.  Mr.  McNeill  :  I  wn  !  boni  in  the  city  of  Linic- 
■'  rick,  and  1  ain  a  british  subject."  The  inarriage  of  the  priso- 
ner  with  ELlen  Maloney  vvas  prove<l  to  liavo  been  celebrated 
in  the  St.  Patrick  Church,  at  Québec,  on  the  bSth  October, 
1850,  bv  the  Revd.  B.  Mc(»auran,  a  roman  catliolic  priest.  Thi- 
prisoner'.s  counsel  ol))ected,  tirstly,  that  tliere  vvas  no  légal 
évidence  of  the  tirst  iuarriaj>e,  secondly,  that  there  vvas  no  le- 
^al  évidence  that  Marin  (rilthrop  wan  alive  vvhen  the  second 
niarria^e  vvas  celebrated.  With  respect  to  the  second  objec- 
tion, the  learned  Judge  left  it  to  t^ie  jury  to  décide  as  a  (jues- 
tion  ot*  fact.  With  regard  to  the  first,  lie  told  thein  he  vvas  of 
opinion  that  the  évidence  vvas  sufticient,  but  that  lie  vvould 
i-e.serve  the  objection  t'or  the  opinion  of  the  Judges  of  the 
Court  of  Queèn's  Bench.  The  jury  returned  a  verdict  of  guil- 
ty.  The  Judge  respited  sentence,  in  order  to  take  the  opinion 
of  the  Judges  of  this  court  upon  tlie  (juestion  :  Whether  the 
admission  of  the  prisoner  vvas  sufficient  évidence  of  the  first 
marriage  ?  In  the  September  term  of  the  court,  the  (piestion 
vvas  subinitted  for  the  considération  of  the  Judges. 

Kehr,  for  the  prisoner,  argued  :  The  admission  of  the  pri- 
soner, unsupported  by  other  testimony,  is  not  sufficient  évi- 
dence of  the  first  marriage.  (1)  I  aiso  refer  to  Archbold's 
Practice  and  Pleading,  p.  (ill,  vvhere  a  number  of  american 
cases  are  referred  to. 

Aylvvin,  Justice  :  No  référence  to  American  authorities  in 
such  a  case  as  this  need  be  made  ;  vve  vvill  not  look  at  sucli 
authorities. 

Sir  L.  H.  LaFontaine,  Bart.,  Chief -Justice  :  Suppose  the 
nian  was  convicted  upon  american  authorities,  vvould  the 
goverinnent,  u|)on  the  présentation  of  a  })etition  on  behalf  (if 
the  prisoner  repi'esenting  this  fact,  consider  it  advisable  to 
carry  ont  the  sentence. 

MoNDELEï,  Justice:  l  entirely  concur  in  the  vievv  taken  bv 
the  learned  Chief-Justice. 

DuvAf-,  Justice:  1  ain  glad  to  find  that  the  court  has 
refused  to  receive  american  authorities,  because  I  refused 
them  myself  in  the  case  of  the  Qucen  vs.  Rudolp/i,  vvhere  the 
charge  vvas  for  manslaughter.  Thèse  foreign  laws  are  ina})- 
plicable,  and  ought  not  to  be  received  in  criminal  cases. 

AvLVViN,  Justice  :  I  vvill  shevv  the  danger  of  referring  to 
american  authorities,  in  criminal  cases.  They  liold  in  some  of 
the  States,  as  mentioned  by  Swift,  one  of  the  best  american 
vvriters,  tliat  the  évidence  of  a  prostitute  is  illégal  an<l 
inadmissible,  on  the  ground  of   lier  being  of  unchaste  clm- 


/{<iliii(i  V8.  Fhihiiiij,  2Cnrriiiff(oii  iiiid  Kinrlii,  p.  1H\  ;  Taylor,  on  HridtKc 

p.    150,  ML'l'.    I4(».  " 
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racter.  Is  this  law  in  Kngland  !"  "  In  Missouri,  the  crinu'  of 
râpe  is  only  a  niisdemeanor,  eveu  when  coniinitted  V)y  a  slave, 
and  l'ape  by  a  slave  is  punished  by  castration.  2  Bishop  on 
Criminal  Law,  No.  947.  Even  in  the  highly  enlightened  State 
of  Massachusetts,  adulterv  and  fornication  are  indictable 
offences,  larceny  is  punishable  by  a  pecuniary  mulet,  the  crédit 
of  a  female  witness  niay  ])e  inipeached  by  showing  that  she  is 
a  coinnioïj  prostitute.  14  Massach.  Reports,  887  ;  Swift's  Law 
of  Evidence,  <S0  ;  Aliter  in  New  York,  18  Johnson,  ô()4."  Now, 
how  can  such  laws,  or  the  décisions  founded  upon  tlieni,  be 
applicable  in  our  Courts  of  Jiistice.  1  hope,  therefore,  we  will 
iiear  no  more  of  them.  The  practice  of  late  has  betni  to  create 
jjreat  confusion,  by  the  habit  which  has  prevailed,  to  too  great 
an  extent,  of  citing  auierican,  english  and  frcncii  authorities, 
in  ail  cases  indiscriminately,  and  it  is  time  to  put  an  end  to 
such  confusion. 

Meredith,  Justice  :  T  am  ipiite  of  opinion,  witli  the  other 
Judges  of  this  court,  that,  as  a  gênerai  ruie,  american  uu- 
tli(»rities,  in  criminal  cases,  ought  to  be  excluded  :  but  in  a 
case  like  the  pi'esent,  which  is  not  regulated  by  positive  law, 
and,  in  relation  to  which  th«'  opiriions  of  some  of  the  ablest 
english  JudgeS  are  conflicting,  I  must  confess  I  would  not  be 
disposed  to  exclude  the  reasoning  of  able  légal  minds, 
v'hether  in  the  United  States  or  elsewhere.  It  does  seein  to 
me  that  there  are  reasons  for  being  more  cautions  in  receiving 
admissions  in  a  case  of  bigamy  than  in  ordinary  cases.  The 
admission  of  a  marriage  involves  a  (question  of  law  :  ami  such 
ailmissions  are  not  entitled  toas  much  weight  as  admissions  of 
matters  of  fact  ;  besides,  a  conviction  for  bigamy  gravely  affects 
the  interests  of  the  children  of  the  second  mairiage.  Tliese  are 
additional  reasons  to  induce  n>e  to  considt  the  american 
authorities  in  the  présent  case  ;  and,  as  we  ail  admit  that  on 
(loubtful  points  n'e  are  glad  to  refer  to  thèse  authorities  in 
our  studies,  I  see  no  objection  to  being  aided  in  this  référence 
bv  takinj;  a  note  of  them  in  court.  At  the  same  time,  1 
repeat,  when  the  english  authorities  are  clear,  I  see  no  lise 
whatever  in  citing  anv  others. 

Aylwix,  Justice  :  Besides,  we  hâve  Lower  Canada  law 
upon  the  subject,  a  décision  was  rendered  in  Montréal,  in 
which  this  very  point  came  iip.  and  was  decidetl  against  the 
prétentions  now  urged  on  bchalf  of  the  prisoner  :  (1)  there  is 
therefore  nc)  necessity  for  référence  in  the  matter  to  american 
authorities. 

Sti'ART,  Q.  C.,  for  the  Crown  :  The  point  raised  hère  has 
already  been  decided  by  this  court,  as  His  Honor  Mr.   Justice 


(1)  R<';iliin  vs.   .}fi'<jni;i,i(i)i.  SU..!.  H.  Q.,  i).  '2ltt. 
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Aylwin  bas  justly  observed.  Tbe  prisoner  made  tbe  admisaion 
upon  wbicb  be  was  convicted,  under  tbe  14  and  15  Vie, 
cap.  96,  sec.  10,  and  tbis  admission  is  quite  sufficient  évidence 
to  support  tbe  conviction,  and  bas  been  frequently  so  beld  in 
England.  (1) 

Aylwin,  Justice  :  Tbe  autborities,  at  least  tbe  more  récent 
ones,  are  clear  upon  tlie  point  ;  tliat  tbe  admission  of  tbe 
prisoner,  under  tbe  circumstances  of  tbis  case,  is  sufficient  to 
enable  tbe  Jury  to  say  wbetber  lie  is  guilty  or  not.  Tbe 
admission  was  made  freely  and  vohintarily,  under  tbe 
necessary  précautions  required  by  law,  tbe  prisoner  was  not 
entrapped  into  it.  ïbe  objecticm  may  be  urged,  tliat  tlie 
prisoner,  being  a  soldier,  inigbt  be  disposed  to  niake  tbe  ad- 
mission, witb  tbe  view  of  obtaining  bis  release  from  liis  miH- 
tary  engagements,  but  bis  conviction  of  tbe  crime  of  bigamy 
will  not  bave  tbis  effect.  Tbe  question  of  tbe  sufficiency  of 
tbe  prisoner's  admission  bas,  besides,  been  docided  in  Montréal 
as  I  stated  at  tbe  argument,  altbougb  it  is  not  mentioned  in 
tbe  printed  report  referi'ed  to.  In  one  word,  tbe  court  bere 
is  of  opinion  tbat  tbe  verdict  is  rigbt,  and  tbe  sentence  must 
be  executed. 

DuvAL,  Justice  :  I  bad  no  doubt  of  tbe  sufficiency  of  tbe 
admission  at  tbe  trial,  yet,  I  tbougbt  tbe  objection  was  one 
wbicb  I  ougbt  to  reserve  for  tbe  opinion  of  tbis  court  ;  but, 
if  I  bad  been  aware  of  tbe  décision  rendered  in  Montréal,  1 
would  not  bave  done  so.  Tbe  admission  is  of  itself  sufficient 
évidence  to  support  tbe  conviction.  (2)  Tbe  admission  of  tbe 
prisoner  was  not  mei'ely  made  to  tbe  Justice  of  tbe  Peace,  but, 
botb  before  and  afterwards,  voluntarily  to  bis  comrades,  and 
before  tbe  Justice  of  tbe  Peace,  be  even  gave  tbe  détails,  as  to 
tbe  cliurcb,  &c.,  in  wbicb  be  was  married.  Now,  an  erroneous 
opinion  appears  to  prevail  tbat,  by  tbis  conviction,  tbe  prisoner 
is  discbarged  as  a  soldier.  Tbis  is  not  so,  (3)  and  I  do  not 
believe  tbat  tbe  in)pression,  tbat  a  conviction  for  bigamy 
releases  a  soldier  from  bis  military  engagements  prevails 
among  military  men. 

MoNDELET,  Justice  :  It  is  a  fundamental  principle  tbat  tbe 
best  évidence  is  tbe  confession  of  tbe  party  accused,  wben  snch 
confe.ssion  is  made  under  proper  circumstances,  and  tbere  is 
no  exception  to  tbis  gênerai  rule  wbicb  can  be  invoked  in  tins 
case,  to  prevent  tbe  admission  of  tiie  prisoner  from  beiiig 
taken. 

Merehith,  Justice  :  Tbe  learned  Judge,  in  submitting  to  tbe 


(1)  (ireotileaf,  p.  462,  sec.  4(ii  ;   I  Taylor,  "»  Eridtnrc,  p.  .'{58,  sec.  .384. 

(2)  Russell,  on  Crimex,  p.  217. 

(H)  ProiidergHst,  nv  Lan-  rrlntiiuj  fo  njffre)-»  In  fhf  nrmy. 
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Jury  tlie  admission  niade  l>y  the  piisoiier  as  to  liis  fiist  uiar- 
riage,  followed  the  course  pursued  hy  Mr.  Justice  Wightitian, 
after  consultin^  Mr.  Justice  Creswell,  in  the  case  of  the  Queen 
vs.  John  Simonasto,  { I  )  and  by  Mr.  Justice  Erskine,  in  the 
Queen  vs.  Upton,  referred  to  in  the  note  to  the  Queen  vs.  Si- 
iiiondsto.  Starkie  also  says  :  '  I  hâve  known  a  prisoner  to  be 
convicted  of  biganiy,  upon  proct'  of  his  deliberate  admission  of 
both  marriages,  in  the  présence  of  his  first  wife,  before  a  ma- 
gistrate.  "  (2)  It  is  true  that,  in  the  Queen  vs.  Fluherty,  relied 
on  by  the  prisoner,  Chief  Baron  Pollock  held,  that  some  évi- 
dence of  the  first  marriage,  beyond  the  mère  admission  of  the 
prisoner,  was  neces.sary.  But,  the  circumstances  of  that  case 
were  somevvhat  peculiar,  and  tiie  Chief  Baron  observed  that 
the  prisoner  might,  "  for  a  purpose  hâve  stated  an  untruth.  " 
in  the  présent  case,  tlie  admission  vvas  not  only  made  delibe- 
rately,  but,  so  far  as  I  can  see,  witi)out  any  motive  to  induce 
the  prisoner  to  accuse  liimself  falsely.  The  course  pursued  Ijy 
the  îearned  Judge  in  the  présent  case,  was  not  only  in  accor- 
dance  with  the  english  cases  already  referred  to,  but,  also, 
with  the  décision  of  this  court  at  Montréal  (Mr.  Justice  Ayl- 
win  presiding),  in  the  case  of  the  Queen  vs.  McQuiçfijan.  The 
reasons  which  hâve  been  urged  against  receiving  admissions 
in  cases  of  bigamy  show,  not  that  such  admissions  should  be 
whoUy  rejected,  but  tliat  they  should  be  l'eceived  with  ':au- 
tion  ;  and  were  they  to  be  excluded,  there  can  be  no  doubt 
that  there  would  be  a  lamentable  failure  of  justice  in  many 
ca.ses.  (10  ]).  T.  B.  C,  p.  404.) 

Kerr,  for  Prisoner. 

Secretan,  Counsel  for  Prisoner. 

Stuart,  ().,  Q.  C,  for  the  Crown. 


COMPETENCE. 

CoT'R  Supérieure,  Montréal,  20  septembre  1.S60. 
Présent  :  Berthelot,  J.  A. 
Senécal  vti.  Pacaui)  et  al. 

Jugé  :  Qu'une  dénonciation  faite  dans  un  district,  ot  l'arrestation  de 
l'accusé  fuite  dans  un  autre  diistrict,  lieu  de  sa  résidence,  donne  droit  à 
ce  dernier  de  poursuivre  en  dommages  le  dénonciateur,  dans  le  district 
où  l'arrestation  ei^t  faite,  quoique  le  dénonciateur  ne  réside  ni  dans  l'un 
ni  dans  l'autrs  de  ces  districts. 

The  action  was  brought  by  PlaincifF,  described  as  residing 
at  Verchères,  against  three  Défendants,  one  of  them,  Pacaud, 

(1)  Can'liKjton  and  Kinrin,  164  :  47  Knglish  Coni.  Law  Rep.,  164,  in  notest 

(2)  2  Starkie,  on  Endiiin-  (Mi.l  édition),  p.  S94.    , 
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described  as  of  the  township  of  Arthabaska,  tlie  two  other 
Défendants  as  being  of  the  city  and  district  of  Three  Rivers.  The 
allégations  oî  the  déclaration  changed  Défendants  with  havinçf 
falsely,  maliciously,  and  without  any  reasonable  or  probable 
cause,  made  certain  affidavits  before  a  justice  of  the  Peace,  ai 
the  city  of  Three  Rivers,  on  the  25th  or  the  2()th  April,  1859, 
charging  PlaintifF,  and  Louis  St.  Louis,  with  obtaining  money 
under  false  pretences,  and,  afterwards,  of  obtaining  and  pro- 
curing  a  true  bill  against  hirn.at  Three  Rivers,  on  said  charge, 
and  with  having  falsely,  maliciously,  and  without  any  rea- 
sonable or  problable  cause,  on  the  27th  April,  caused  Plaintiff 
to  be  arrested,  at  the  city  of  Montréal,  and  conveyed  a  prisoner 
to  Three  Rivei-s,  under  a  bench  warrant,  from  the  Quarter 
Sessions  there,  where  bail  was  given.  That  the  case  was 
removed  from  the  Quarter  Sessions  to  the  Court  of  Queen's 
Bench,  at  Three  Rivers,  by  certiorari,  in  which  court  PlaintifF 
was  tried  and  found  guilty,  on  the  12th  September,  1859,  and 
that,  on  a  case  reserved,  the  Court  of  Queen's  Bench,  appeal 
side,  quashed  and  set  aside  the  verdict  and  conviction,  on  the 
ground  that  PlaintifF  had  not  been  guilty  of  any  ofFence.  The 
déclaration  then  set  forth  "  that,  by  reason  of  the  premises, 
"  and  of  his  unjust  and  unlawful  arrest,  at  the  city  of  Montréal, 
"  he  was  forced  and  constrained  to  incur  great  expense  "  for 
bail,  counsels'  fées  &c.  £599,  was  injured  in  his  réputation,  in 
the  district  of  Montréal  and  Richelieu,  etc.,  to  the  extent  of 
£4,500.  Conc\usumîor£5,000.Pnca,udip\etn\edhyexceptiondédi- 
natoire  that  the  court  had  no  jurisdiction,  inasmuch  as  he 
had  his  domicile  in  another  district,  and  had  not  been  served 
with  process  within  the  limits  of  the  district  of  Montréal,  and 
that  the  cause  of  action  had  not  arisen  within  the  last  named 
district,  that,  in  no  case,  could  the  court  hâve  jurisdiction,  ex- 
cept  over  facts  alleged  to  bave  taken  place  in  the  district  of 
Montréal.  Conclusion,  that  the  court  déclare  it  lias  no  juris- 
diction and  dismiss  the  action  as  to  him,  and,  subsidiarily,  and, 
in  case  only  that  the  foregoing  conclusions  were  not  granted, 
he  prayed  that  it  be  declared,  by  the  judgment,  that  he  was 
only  bound  to  answer  that  part  of  the  action  which  rested  on 
proceedings  alleged  as  having  taken  place  in  the  district  of 
Montréal.  The  other  Défendants  pleaded  the  same  pleas. 

Berthelot,  Justice,  referred  to  the  case  of  Dansereau  vs. 
Maxham  quoted  below,  (1)  where  a  point  similar  to  the  one 

(  1  )  The  notes  taken,  at  the  tinie  of  the  rendering  of  the  juilgment  were  to  tho 
foUowing  effect  :  "  Smith,  Justice  :  The  Plaintiff,  in  this  cause,  isof  Verchères 
Défendant  résides  at  Québec.  The  action  is  for  malicious  prosecution,  and  it 
is  alleged  that  the  affidavit  was  made  at  Québec,  and  a  warrant  obtained 
from  a  justice  of  the  peace  there,  which  was  indorsed,  or  Imcked,  as  it  is  called, 
jn   the  district  of  Montréal,  and   the  Plaintiff  arrested  at  Verchères,  within 
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))efore  him  had  been  mised,  and  the  exceptions  liad  been 
dismissed.  He  could  not  say  he  was  fully  satisfied  with  that 
judgnient,  but  he  t'elt  boiind  to  follow  it,  and  the  exceptions 
would  be  dismissed. 

Ji^lKiMENT  :  The  court  "  doth  disnnss  the  exceptions." 

Carter,  for  Plaintift! 

Laflamme,  Laflamme  and  Daly,  for  Pacaud. 

DoRioN,  DoRiox  and  Seni^:cal,  for  Dumoulin  and   Krimai. 


COMPENSATION. 

Banc  de  la  Reine,  En  Ai'pel,  Montréal,  8  septembre  18(10. 

Présents:  8ir  L.  H.  LaFontaine,  Bart,  Juge-en-Chef, 
Aylwin,  DuvAL,  MoNDELET  et  Badoj.ev,  JujLÇes. 

Archambault,  Appelant,  d  Archambault,  Intimé. 

Jv(;é  en  Cour  Supérieure:  Qu'une  créance  qui  n'est  pas  constaU'e  par 
acte  authentique  ne  peut  être  oj)posée  en  compensation  ù  une  autre 
créance  constatée  par  un  tel  acte,  nonobstant  le  défaut  de  la  parties  A 
qui  la  compensation  est  opposée  de  répondre  à  l'articulation  de  faits 
de  la  partie  plaidant  compensation. 

Jugé  en  Cour  d'Appel  :  Que  le  défaut  de  la  partie  de  répondn;  h  l'ar- 
ticulation de  faits,  rendant  les  faits  avérés,  la  créance  oppoM'e  en  com- 
pensation devenait  claire  et  liquide,  et  éteignait  la  créance  adverse.  (1) 

the  district  of  Montréal,  and  taken   to  Québec,  where  bail  wa»  giveii.  'l'he 
plea  is  a  declinatory  exception,  to  the  tflect  that  tliis  court  lins  no  juriHilictioii, 
the   cause  of  action  not    having  arisen   witbin  the   district.    We    are  againxt 
Défendant.  Tlie  proceedings  were  beguii  at  Québec,  but  they  were  consuin 
niated  in  the  district  of  Montréal,  and  this  is  enoiigh. 

MoNUKLKT,  Justice  :  I  would  say  the  proceedings  were  prepared  at  <^ut'))ec, 
and  executed  within  the  district  of  Montréal. 

Ji'DOMENT,  tSuperior  Court;  Montréal,  Smith,  Mo.ndki.et,  Chabot,  Juh- 
tices,  27th.lune,  \H'û.  "  La  cour  adt-boutéet  déboute  l'exception  déclinât oii-e." 

In  this  cause,  the  declinatory  exception  was  filed*1)y  Carter,  and  it  a])|)earH, 
froni  the  record,  that  pleas  to  the  merits  were  put  in,  and  a  jury  suinnioned, 
and  that  the  trial  was  put  off  in  Septend)er,  1858,  since  which  date,  no  procee- 
dings seeni  to  liave  been  had.  Maxhanvs  attidavit  was  to  the  effect  that  lie  liad 
accepted  Dansereau's  draft,  in  favor  of  Louis  St.  Louis,  for  f'idO,  on  the  faine 
représentation  that  he,  Dansereau,  had  in  lus  possession  'iOOOniinots  of  harlcy 
which  he  would  seiid  down  to  Québec  for  sale  by  Maxhani.  The  déclaration 
set  up  that  security  was  given  at  Sorel,  for  his,  Dansereau's  appcarance  at 
Québec,  tluit  he  did  appear  before  the  magistrate  there,  and  was  disciiarged. 

See  12  Vict.,  cap.  38,  sect.  14."  AH  actions,  suiis,  or  proceedings  niay  be 
"  connnenced  at  the  place  where  the  ternis  of  the  said  court  are  held  in  any 
"  district,  provided  the  cause  of  such  actions,  suits  or  proceedings  respect  ively, 
"  shall  hâve  arisen  within  such  district,  or  the  Défendant,  or  one  of  tli»; 
"  Défendants,  or  the  party  or  one  of  the  parties  to  whoni  the  original  wiit, 
"  order  or  process  shall  be  addressed,  shall  be  doniiciled  or  served  peisonally 
"  with  such  writ,  order  or  process  within  such  district,  and  that  ail  the  Defen- 
"  dants  or  parties  aforesaid,  be  legally  served  with  process,  and  not  othei  uisc, 
"  except  when  any  of  the  said  Defen«lants  or  parties  shall  be  sunnnoncd  by 
"  advertisement  as  hereinafter  nujntioned." 

(I)  V.  art.  1188  C.  C. 
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L'Intimé,  Demandeur  en  cour  de  première  iiiHtance,  pour- 
suivait le  Défendeur  sur  un  acte  d'échange  d'innneubles  inter- 
venu entre  eux,  réclamant  de  lui  £201  1  11, savoir:  £25,  partie 
delà  Houlte  stipulée  en  faveur  de  l'Intimé,  et  à  lui  payable; 
£21  10  H,  restant  de  cette  soulte  (|Ue  le  Défendeur  devait 
payeià  l'acquit  du  Demandeur  à  un  nommé  Bi'azeau,  paiement 
(|ui  n'avait  jamais  été  fait;  £25  à  titre  de  dommages,  faute 
d'avoir  fait  construire  au  Demandeur  une  maison  en  Lois, 
ainsi  que  stipulé  en  l'acte  d'échange;  £28  11  3,  droits  sei- 
gneuriaux dus  sur  la  terre  donnée  en  échange  par  l'Appelant 
et  ac(|uittés  par  l'Intimée,  et  £4-5  autres  droits  seigneu- 
riaux dus  sur  la  même  terre,  acquittés  sur  jugement  par 
un  nommé  J.-Bte  Surault  à  (pu  l'Intimé  l'avait  cédée,  et  que 
l'Intimé  avait  été  obligé  de  rembourser.  Le  reste  do  la  récla- 
mation se  com])osait  d'intérêts  sur  ces  diverses  sonnnes 
L'Appelant  contesta  cette  demande,  alléguant  extinction 
de  la  créance  par  paiement  et  couipensation,  et  plaidant 
nommément  paiement  à  Brazeau  des  £21  10  <S  Cce  qu'il  ne 
prouva  pas)  et  que,  d'ailleurs,  cette  somme  étant  due  à 
Brazeau  par  l'Intimé  ])our  marchandises  vendues  et  livrées, 
l'Intimé  ne  pouvait  être  troublé  à  ce  sujet,  cette  créance  étant 
prescrite.  11  offrait  au  reste  de  donner  à  l'Intimé  caution 
conti'e  tout  trouble  à  cet  égard.  li' Appelant  disait  avoir  payé, 
sur  transport  fait  par  l'Intimé  à  un  nommé  Trottier,  £10  8  4, 
et  avoir  payé  au  même  une  somme  de  £4  17  li.  Que  sur  la 
soulte,  il  ne  restait  ainsi  <]u'une  balance  de  £9  14  4  J,  qui  se 
trouvait  compensée  et  au-delà,  par  celle  de  £37  15  10  que 
l'Intimé  devait  à  l'Appelant,  tant  pour  deniers  et  provisions 
avancés  au  Demandeur,  que  pour  sommes  payées  à  son  acquit, 
prix  d'un  cheval  et  lojers  de  maison.  Quant  à  la  maison, 
l'Appelant  n'avait  jamais  été  mis  en  demeure  de  la  construire, 
(ju'il  était  prêt  à  le  faire  à  l'endroit  qu'on  lui  indiquerait,  et 
(pi'elle  ne  coûterait  ])as  la  sonnne  demandée.  Enfin,  qu'il 
n'était  pas  tenu  au  paiement  des  prétendue.s  créances  seigneu- 
rialess  ni  tenu  aux  intérêts  léclamés.  Par  sa  réponse,  le  De- 
mandeur prétendait  (pie  cette  compensation  invoquée  par  le 
Défendeur  ne  pouvait  être  accueillie,  vu  qu'elle  était  d'une 
créance  non  licjuide,  contre  inie  créance  claii'e  et  liquide.  La 
contestation  étant  liée,  l'Appelant  produisit  dans  les  délais 
prescrits  une  articulation  de  faits  conforme  à  son  exception. 
L'Intimé  ayant  négligé  d'y  répondre  et  de  produire  lui-même 
une  articulation  de  faits,  fit  motion  pour  être  relevé  de  ce 
défaut,  mais  sa  motion  fut  rejetée,  et,  «le  ce  jugement  il  n'y  a 
pas  eu  appel.  L'Intimé  interrogea  l'Appelant  sur  faits  et 
articles,  et  les  parties  fixèrent  d'un  commun  accord,  à  £9  la 
valeur  de  la  maison  en  (piestion.  Par  les  faits  et  articles, 
l'Appelant   admettait   (]ue     la   terre   qu'il    avait  <lonnée    en 
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(''cluiii^e  ck'Viiitau  soigneur  £17  12  (J,  mais  quo  celle  (ju'il  avait 
re<;»ie  devait   .£11  7  10  (m'il  avait  ])ayés  :  i\\\o  l'Intimé  avait 
été  poursuivi  on  exhibition   de  titres,  et  non  (mi  recouvrement 
d'arréragtiu  ;  (ju'il  avait  payé  £14  0  4^,  de|)uis  l'institution  de 
cette  action,  ncn  pas  à  Hrazeau,  mais  à  son  tils  pour  htliince 
(le.  tout  roiirpti  contre  le  Demandeur.  Le  2S   octobre  Ihôî),  la 
cour    présidée    par   l'hon.  Jujje  (Juy,  rendit  le  jufijement   (pii 
suit  :  "  La  cour,  Considérant  (|ue  le  Demandeur  a  droit  de 
réclamer  du  Défendeur  une  indemnité,  pour  le  défaut  par  le 
Défendeur  d'avoir  construit  la  maison   mentionnée  en    l'acte 
d'échancje  entro  le   Demandeur  et  le   Défendeur  re<,'u   devant 
('lis.  M.  Lebrun  et  son  confrère,  notaires,  le  vin}jft-cin(|  octobre 
1838,  et  (pie  suivant    les  admissions  des   parties,  la  valeur  de 
cette  maison  est  de  .£f)  ;  considérant,  de  ])lus,  (pie  le   Deman- 
deur n'a  aucunement  établi  cette  partie  de  sa  demande,  par 
laquelle  il  réclame  la  somme  de   £2(S  11  3,  (pi'il  prétend  avoir 
payée  à  Jean-Bte  Surault,  et  (pi'il    ne   peut  en  conscHpience, 
réclamer  du  Défend(,'ur,  quant  à  ces  deux  chefs  ;  considérant, 
(Ml  outre,  (pie  le  Défendeur  n'ayaiU  pas  payé  avant  l'institu- 
tion de  la  présente  action,  la  somme  (Je  £20  Ki  8,  à  Joseph 
Hrazeau,  indicpié  an  dit  acte  d'échange  ])ai'  h;  Demandeur,  et 
n'en  rapporte  aucune  (juittanwj  valable,  le  Demandeur  a  droit 
de  répéter  la  dite   somme  ;  considérant,  encore  que  le  Défen- 
deur n'a  pas  justifié  son  exception  de  compensation,  (piant  à 
la.  somme  de    £37,  15  10,  et  que  nonobstant  l'articulation  de 
faits  soumise  par  le  Défendeur,  et  à  hupiolle  le   Demandeur 
n'a  pas  répondu,  les  créances  opposées  ainsi  en  compensation 
par  le  Défendeur,  n'étant  pas  claires  et  li(piides,  ne  peuvent 
en  droit  (Hre  admises  comme   une  extinction  de  la  dette  du 
Demandeur,  qui   est  une  dette  claire  et  li(piide,  et  que  le  Dé- 
fendeur n'a  fait  preuve  d'aucun  paiement  autre  que  celui  de 
la  somme  de  250  livres,  ancien  cours,  montant  du  transport 
fait  par  le  Demandeur  au  nommé  Antoine  A.  Trottier,  le  vingt 
avril    1840,  (levant  Chs  AÏ.   Lebrun  et  son  confrère,  notaires, 
condamne  le   Défendeur  à  payer  au  Demandeur  la  somme  de 
£71,13,5,  l>alance  tant  en  |)rincipal  qu'intérêts  dus  au  vingt- 
huit  juillet   1858,  par   le  Défendeur  au   Demandeur  pour  les 
causes  mentionnées  en  sa  déclarati(m,  et  admises  par  le  présent 
jugement;  -avec  intérêt   sur  la   somme  de  £34,8,4,  balance  en 
])rincipal,  à  compter  du  28  juillet  1858,  jusqu'au  paiement." 
Sui'  appel  de  ce  jugement,  la  Cour  du  Banc  de  la  Reine  a  donné 
gain  de  cause  à  l'Appelant,  par  la  sentence  suivante  :  "  La  cour, 
1*^  considérant  qu'en  cour  de  première  instance,  le  Défendeur 
a  oppo.sé  à  l'action  du  Demandeur  un  exception  de  compensa- 
tion et  paiement;  2^'  considérant  que  les  faits  qui  servent  de 
base  à  cette  exception,  sont  reproduits  dans  l'articulation  de 
faits  du  Défendeur,  que  le  l\Mnandeur  n'a  pas  répondu  à  cette 
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uitit'ulution  de  faits,  et  n'en  a  lui-niêiiie  produit  aucune  ;  (jue, 
niêiiie  Ha  iiintiou  potir  être  admis  aie  faire  a  été  rejetée  par  la 
eoui-'de  première  instance  :  (ju'aiiisi,  aux  termes  (lu  statut  de 
1857,  cil.  44,  sec.  74.  les  faits  énoncés  dans  rarti(;ulati»jn  du 
Denianrleur  doivent  être  considérés  conime  admis  par  le  De- 
mandeur; que,  tel  étant  le  cas,  la  «lemande  doit  être  rej^rardée 
connue  éteinte  depuis  longtemps,  et  le  Demandeur  aurait  dû  en 
êtn;  déboutée,  et  (|Ue,  par  conséquent,  il  y  a  eu  mal  jugé  par  le 
jugement  dont  est  appel:  intirme  le  jugement  rendu  le  28  oc- 
tobre 1859,  par  la  C'our  Supérieure  siégeant  dans  le  district  de 
Heavdiarnais  ;  et  cette  cour,  procédant  a  rendre  le  jugement 
(jue  la  dite  Cour  Supérieure  atn-ait  dû  rendi-e,  déboute  l'In- 
timé de  sa  dite  action."  Aylvvin  et  Dl'VAi,,  .luges,  ditl'érant. 
(10  D.  T. h.  a,  p.  422,  et  4  J.,  p.  284.) 

Branchait!),  pour  l'Appelant. 

Dkxis,  pour  l'Intimé. 


2 


APPEL.-CAUTIONNEHBNT. 

Quekn's  Bexch,  Aim'EAL  Side,  QueUc,  1. S  septembre  1800. 

Before  Sir  L.  H.  LaFontaine,  Brt.,  C.-.T.,  Aylvvix,  Divai., 
Mehedith  and  Mondelet,  Justices. 

Bedahi),  Appellant,fr/KZ  The  Corporation  of  the  Pakish  ok 
St.  Chari.es-Borromée,  Respondents. 

Jlehl  :  !'■"'  That  in  appeals,  tlie  service  of  a  copy  of  the  tietition,  notcn 
iiiid  l)oiid  in  appeal,  at  the  donrifilc  of  tlie  attoniey  un  IHim,  issulli- 
cient.  nnder  the  20  Vict.,  cap.  44,  .sec.  Of). 

2"  That  atlidavits  seetinj:  forth  that  the  pioperiy  descrihed  in  tiie  a|- 
jical  bond  is  not  of  the  Aahie  of  £50,  will  be  received  in  snppoit  of  a 
motion  to  disniiss  tiie  apj)ea]  for  want  of  sntiiciont  security,  and  tlio 
appoiil  will  he  dismissedon  sudi  motion,  unless  the  Anpellant  dciio.''it 
the  suni  of  jtSO,  togetVier  witli  tlie  sum  of  $5  to  covor  the  oosts  of  sucli 
motion.  (1) 

Tins  was  an  appeal  from  the  Circuit  Court.  The  copy  of 
the  pétition,  with  the  notice,  and  copy  of  the  Ijail-bond.  ha<l 
been  served  at  the  doni'inle  of  the  attorney  <id  litem  of  Res- 
pondents. Tessier,  for  Respondents,  moved  to  dismiss  the 
appeal,  contending  that,  where  there  was  no  service  of  the 
pétition,  notice  and  bail-bond  upon  the  adverse  party,  either 
personally  or  at  his  domicile,  the  service  upon  the  attorney 
should  be  Personal,  and  not  merely  at  his  domicile,  under  the 
20  Vie,  cap.  44,  sec.  05.  (2)  The   distinction,   he  argued,   was 

(1)  20  Vie,  cap.  44,  sec.  65. 

(2)  Wliieh  provides  that,  "  a  copy  of  which  pétition  "'  (in  appeal),  willi, 
"  notice  of  the  tinie  oi'  day  «n  or  after  whicli  it  niay  lie  proceetlcil  upon  l'V 
"  the  Court  of  y«eeir.>!  Hench,  and  a  copy  of  tiie  appeal  hnnd  certified  hy  tlu' 
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clearly  dravvu  in  tliis  clause,  tliat  tliu  service  iiii^lit  be  ufion  tlie 
iulverse  Jiarty,  citliei-  persoiially  or  jit  liis  «lomicile,  UutiinHUcli 
latitude  was  allowinl  wliere  t\\v  sei'viee  was  iiiade  upon  tlie 
attoruey  <i(/  llfcm,  lieeause  tlie  wordw  used  in  the  clause  vvere, 
"  ou  liis  attoruey  iid  liteni  "  therelty  iuteudiuga  persoual  «er- 
vice.  (iiMiY,  for  Appellaut,  ar^ued  tliat  f,avat  expeuse  aud  dif- 
ticulty  would  uiuiecessarily  be  eutailed  upon  suitors,  if  a 
Personal  service  upon  attorueys  tijl  l'itctn,  were  required,  iuas- 
niuch  as  pr<.)fesHional  en^a^'enjouts  frecjueutly  re(]uire(l  their 
absence  from  home  ;  aud  that,  in  cases  where  the  adverse  party 
nii^ht  réside  in  the  couutry,  to  insist  upon  a  persoual  service 
upon  the  attoruey,  would  in  ail  probability  auiouut  to  an  ab- 
solute  déniai  of  justice,  and  dei)rive  the  party  of  his  right  of 
appeal.  Tessieh,  for  Respoudents,  preseuted  a  second  motion 
to  disniiss  the  appeal,  supported  l)y  attidavits  settin^  forth 
that  the  property  described  in  the  bail-bond  was  not  of  the 
value  of  £50,  as  required  hy  the  02  section  of  the  above  sta- 
tute.  He  contended  he  had  a  rij^ht  to  attack  the  bail-bond  in 
this  uianner,  inasniuch  as,  by  the  statute  in  question,  the  party 
Appellaut  could  j^ive  security  without  notice  to  the  adverse 
party  or  his  attoruey.  (irov,  contra,  arfjfued,  that  this  ujotion 
iuvolved  a  charge  of  perjury  against  tlie  surety,  and  should 
not  be  adjudicated  upon  without  allowing  hiui  an  opportunity 
of  being  heard.  The  Appellaut  would  also,  doubtiess,  be  able 
to  produce  witnesses  tliat  the  property  was  worth  more  tlian 
the  £50  ;  aud  that,  cousequently,  the  court  should  not  décide 
upon  ex  parte  affidaviis,  without  allowing  Appellaut  an  inter- 
val  of  a  few  da3^8  to  collect  counter  affidavits. 

DrvAL,  Justice  :  Upon  the  tirst  motion  the  court  is  witli 
Appellaut,  as  we  consider  the  service  at  the  dondcile  of  the 
attoruey  ad  Hteni  to  be  sufficient.  With  respect  to  the  second 
motion,  we  are  of  opinion  that  it  niust  be  granted,  aud  the. 
appeal  disinissed  for  waut  of  proper  and  sufficient  security — 
(Gugy  hère  suggested  that  Appellaut  would  deposit  the  £50 
in  court,  if  required.)  His  Honor,  after  conferring  with  the 
other  Judges,  theu  said  :  We  arc  of  opinion  that  if  Appellaut 
deposit  the  £50,  together  with  the  sum  of  ^5  to  cover  the  costs 
of  the  adverse  party  on  this  motion,  the  appeal  may  be  al- 
lowed.  The  Appellant  haviug  deposited  thèse  amounts,  the 
Court  ordered  that  the  Respondent  take  nothing  by  his  motion. 
(10  D.  T.  B.  C,  p.  42f).) 

GuGY,  for  Appellaut. 

Tessier  and  Ross,  for  Respondents. 

"  clerck  in  whoae  oflîce  it  is  filed,  shall  be  served  ou  tlie  adverse  party  per- 
"  sonally  or  at  domicile,  or  on  his  attoruey  ml  l'itun,  m  the  Circuit  Court, 
"  within  tweuty-tive  days  from  the  rendering  of  the  Jiidgmeut  appealed 
"  froui.  •'    V.  art.  1 128  C.  !'.  C. 
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DEPENS. 

Corii  Si'ri^iRiEruK,  (,^u«^l»ec,  5  octolu-u  LSIiO. 
Présent:  Sri' A KT,J lige. 
Vallée  r.vi.  Lat()U(  HE.  > 

Jiujé:  (ine  l(ir.s(|uo  l'iictiou  est  porti'o  pour  \\\w  hoiiiuio  aii-(lo!.8n«  di! 
jEôO,  (>t  U'  jugoniiMit  ost  rondu  pour  lu  souiiuc  de  XôO  avec  intt'ivt,  lo  Do- 
nmndour  u'ii  droit  qu'iiux  frais  d'une  aotion  de  la  promiùro  classe  dann 
la  Cour  do  Cir(Miit,  et  nue  motion  pour  réviser  lo  taxe  du  protonotaire 
accordant  les  frais  de  seconde  classe  dans  la  Cour  Sui)<!'rieure,  sera  ac- 
cordée. (1) 

L'action  fut  intentée  pour  la  sonnne  de  £54  17  10,  et  jugo- 
luent  rendu  pour  la  scnnine  de  £.50,  avec  intérêt  depuis  la  signi- 
fication (hi  l)ref  de  sommation.  L(î  protonotaire  avait  taxé  lo 
mémoire  de  frais  accordant  au  Demandeur  les  frais  d'une 
action  de  seconde  classe  dans  la  C'our  Supérieure. 

DrVAL,  sur  motion  pour  reviser  la  taxe  du  protonotaire: 
Le  Demandeur,  suivant  la  12(î  Vie,  cap.  88,  sec.  82,  n'a  <lroit 
(|u'aux  frais  de  la  première  classe  dans  la  Cour  de  Circuit,  le 
Jugenicnt  n'étant  (pie  pour  le  montant  de  £50. 

,]{>\AV{V\v\{,  co))irà  :  Le  jugement  est  pour  ,£50,  et  intérêts 
depuis  la  signification  du  bref  de  sommation,  conséquemment 
pour  une  .somme  au  dessus  de  £50,  et  la  taxe  du  protonotaire 
accordant  les  frais  comme  dans  une  cause  de  la  seconde  classe 
dans  la  ( -our  Supérieure  est,  ])our  cette  raison,  correcte. 

Stuaht,  Justice  :  Costs  slumld  only  hâve  avvarded  as  in  a 
case  for  £ôO  in  tlie  Circuit  C(Mirt,  and  not  as  in  a  case  in  tlie 
Superior  Court.  Tlie  motion  must  tlierefore  be  grantctl. 
(10  />.  T.  H.  (\,  |).  488.) 

Belleau  et  JoLKMEUii,  pour  le  Demandeur. 

DuvAL  et  ÏASCHEUEAU,  pour  le  Défendeur. 


EFFRACTION. 

Queen's  Bench,  Appeal  Side,  3  septembre  18(10. 

Before    Sir  L.  H.  LaFoxtaine,  Bart.,  Chief-Justice,  Aylvvin, 
DuvAL  and  Mondelet,  Justices. 

Regina  w.  Martin. 

Sur  une  question  réservée  pour  la  décision  de  la  cour  siégeant  en 
Appel,  sur  conviction  du  Défendeur  pour  entrée  par  force  dans  une  mai- 
son habitée. 

Jugé  :  Que  le  Défendeur  et  les  personnes  qui  étaient  avec  lui  étant 
entrées  dans  la  maison  par  une  porte  ouverte,  et  l'une  de  ces  personnes 

(l)  V.  art.  47»  C.  F.  C. 
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»'tant  Hortio  pour  poti-Her  los  foiiêtre.s  du  (K'Iiors,  le  Péfondrnr  lui-in^'iiic 
les  (Mik'Vtint,  lu  t-onviriion  iio  duviiit  ptiH,  iIuiih  km  cii-constHiifCH  de  lu 
oaiiH»;,  (Hro  lonvorsée.  (l) 

Tins  was  a  (|iu'siioii  of  law  whidi  urost»  on  tlic  trial  of 
Huffl»  Martin,  in  tho  (Vmrt  of  (^uccn's  Honcli,  Crown  sidc,  at 
the  tenn  hcM  at  Montréal,  in  Mardi  an<l  April,  ISfîO,  and  ro- 
Horved  hy  tho  prcsidinfr  jnd^o  (Mondolct),  for  tlio  considéra- 
tion of  tlic  ronii,  on  tlio  appcal  side,  nndor  tlui  tenus  of  tlui 
statuts  20  Vict.,  cap.  44,  scct.  22.  The  indictmcnt  was  to  tlic 
eflcct  tliat  Hn<,di  Martin,  witli  otlu-r  partii's  unknown,  vritli 
force  and  arnis,  broko  into  a  liouse  situiite  in  the  city  of 
Montréal,  in  the  pos.session  of  (Jeorpe  Pentland  "  inilawfully, 
"  to  wit,  hv  foreini;  ofi'  and  takinf^  away  divers  (jf  the  wiii- 
"  dows  froni  tho  said  honse,  so  as  to  e.vpose  tlu!  said  (  Jeor^e 
"  Pentland  and  lus  faniily  to  an  extrême  dej^n-ee  of  oold 
"  weather  then  prevailing,  and  to  canse  tlieiii  to  perish  fnaii 
"  snch  cold  and  exposure,  violently,  forcihly  and  injnriously, 
"and  with  a  stron^'  liand,  did  entt.'r,  and  Hu^h  Martin,  to^e- 
"  ther  with  the  said  other  evil  dispo.sed  ))ersons,  to  the  said 
"Jurors  unknown,  as  aforo«ii»i,  then  and  there,  with  force  and 
"  arms,  to  wit,  l»y  forcing  ott'and  taking  away  divers  of  the 
"said  Windows,  for  che  purpose  of  ex[)08ing  the  s^iid  (Jeorge 
"  Pentland  and  lus  taïuily  to  the  extrême  inclemency  of  the 
"  winter,  so  as  to  cause  them  to  perish  as  af»)resaid.  uidawful- 
"  ly,  violently,  forcibly,  injuriousl}^  and  with  a  strong  hand, 
"  the  said  Oeorge  Pentland  from  the  possessic^n  of  the  saiil 
"  house  did  expel,  an\ove  and  put  out."  Then  follow  similar 
allégations  that  he  was  "keptout"  in  like  inanner.  It  ap- 
peared  from  the  évidence  transmitted,  that  about  noon,  on  the 
29th  December,  1851),  Défendant,  Martin,  the  landlord  of  the 
house,  entered  at  the  open  door  with  one  Wright,  Pentland's 
wife  and  three  children  being  then  in  the  hou.se,  and  without 
saying  any  thing  proceeded  to  take  off'and  carry  away  the 
Windows.  In  the  evening,  Pentland's  wife  sent  to  Martin,  and 
a.sked  him  to  put  up  the  Windows,  when  he  .said  :  "  Pay  the 
rent,  and  I  will  put  theiu  up."  On  the  îiOth.,  Martin  did  iiot 
return  to  the  hou.se,  but,  on  tlie  îUst.,  the  rent  having  been 
paid,  the  Windows  were  put  in  about  half  past  seven  o'clock 
inthe  evening.  It  appeared  also  from  évidence  that,  on  the  three 
days  referred  to,  the  thermometer  was  about  ten  degrees 
below  zéro,  at  Hve  o'clock  in  the  afternoon,  and  that  it  must 
hâve  been  twenty-two  degrees  below  zéro  on  the  night  of  the 
29th.  The  (jUBstion  reserved  was  in  the  following  ternis  :"  The 
"Défendant,  and  those  who  assi.sted  hini,  having  entered  the 
"  house  through  the  kitchen  door  which  was  open,  and  one  of 


(1)  V.  art,  407  C.  Crim. 
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"  tliem  liaviiifi'  been  sent  ont  to  pusli  tlie  Windows  in,  and 
"  M;Ttin  tîikinj^  tlieni  ofi  the  liin^'cs  t'roni  inside  tliu  rooni.  lias 
"  tluTe  bt'L'ii,  in  law,  a  t'orciblc  entry  connnitted  :*  "  .Jud*,nnt'iit 
"  iifter  hcarin*,^  cuunsel.  "It  is  Cv^nsidored  andadjudj>;c'd,  by  the 
"conrt  now  hère,  pursnant  to  tbe  statute  in  tliat  béhalf,  that 
"  the  verdict  of  tlie  juiy  and  the  conviction  niade  and  ren- 
"  dered  a^'ainst  Défendant  in  tlùs  cause,  ou^ht  not  to  be'dis- 
"  turbed,  by  reason  of  any  thin^  in  the  said  case  submitted." 
Th<,"  Hon.  Mr.  Justice  Mondelet  dissenting.  (10  D.  T.  H.  C, 
p.  435.) 

Johnson.  Q.  C,  for  Prosecution. 

Devlin,  for  Défendant. 


PREUVE. 

Ql'EEn's  Hench,  AiM'EAL  SiDE,  Montréal,  4th  June,  1 ÎSOO. 

Before  Sir  L.  H.  LaFontaine,  Bart,  Chief-Justice,  Avi.win, 
DrvAL  and  Mondelet,  Justices. 

RowELi.,  Appellant,  itnd  Newton,  Kespondent. 

I,e  2!^  octobre  1855,  K.  reoonnut  ((ue  N.  lui  avait  fait  cession  de  ses 
droits  Hur  vni  certain  lot  de  torn^  et  convint  d'aclieter  les  droits  de  >'. 
dans  cet  ininieuble,  et  de  le  prendre  en  paiement  de  ce  que  lui  devait 
N.,  au  prix  (ju'il  serait  estimé  par  deux  personnes.  Le  19  juin  lH5(i,  les 
personnes  ui,>nimées  estimèrent  les  droits  de  N.  dans  le  lot,  et  firent 
rapport  (jue  lî.  donnerait  crédita  N.  pour  $30(»,  sur  les  dettes  i]ue  N. 
lui  devait,  ou  qu'il  lui  paierait  le  montant  en  ar-rent.  Le  20  mars  185!i, 
N.  porta  une  action  contre  R.  pour  les  $301»,  alléguant  l'expertise  et 
l'estimation  et  que  R.  avait  refusé  de  déduire  les  SoOO  sur  les  dettes 
dues,  et  l'avait  contraint  de  les  payer  en  entier.  Le  Défendeur  |)laida 
paiement,  tt  réclama  iJlSTS.ôl!,  montant  de  certains  billets  produits,  et 
que,  sur  un  règlement  de  compte  entre  les  parties,  du  8  septembre  18r)(i, 
les  $300  avaient  été  portées  en  déduction  ;  il  plaida  aus'^i  compensation 
et  une  dénésiration  générale.  Le  Défendeur  produisit  avec  sa  répnnse,  le 
reçu  de  R,  du  8  septembre  185(),  pour  $(iôl'.  en  plein  de  toutes  obliga- 
tions et  de  tous  jugements,  billets,  exé  utions  et  comptes,  et  allégua 
([ue  ce  montant  excédait  ce  ([ui  était  dû  sur  les  (puitre  hillets,  et  que 
tous  ces  billets  avaient  été  payés  en  argent. 

Jugé  :  Que  les  juirties  présentes  le  S  septembre  185(),  étaient  inad- 
missibles comme  témoins  pour  prouver  les  conversations  entre  le  De- 
mandeur et  le  Défendeur,  relativement  au  règlement  de  comptes  et  à  la 
déduction  des  $300,  ou  que  N.  eut  admis  telle  d'''duction  et  tel  règlement 
à  la  date  du  reçu.  (1) 

The  Plaintiif's  action  was  instituted  in  the  iSuperior  Cotnt 
for  the  district  of  Bedford,  and  was  based  upon  the  foUowiiij^ 
agreetnent  of  submission  and  fippraisal.  "  Whereas  William 
Newton  has,  this  <lay,  transferred  to  me  hi.s  rights  iii  tlic 
north  half  of  lot  nuniber   twonty,  in    the    seventli    ran^e  of 


(1)   V.  art.  \'2H:i  ( '.  V. 
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lots,  in  tlie  towiiship  of  Boltou,  and  upon  the  procureiiieiit  oi' 
the  patent  t'rom  (iovertnnent,  1  hereby  a^ree  to  take  his  in- 
terest  in  tlio  lot,  aiulallow  liini,  upon  (lel)ts,  du(i  me  froni  him, 
whatever  Hirain  Foster  and  Xathaniel  Pettes,  both  of  Brome, 
sliall  appraise  it  wortli,  and  in  case  ot"  a  disa^freement  lietween 
tliem,  they  shall  choose  a  third  man,  and  the  décision  of  a 
majority  of  th  ■  three  shallbe  conclusive,  Nelsonville,  Oct. 
•28rd.,  1S5().  (Signed)  A.  .1.  Rowell."  Tlie  award  dated  l!">th 
June,  1850,  after  reciting  the  suhmission,  and  that  the 
appraisers  examined  the  preniises  and  évidence  adduced  hy 
the  parties,  and  deliberated,  goes  on  to  state  that  "  we  hâve 
"  corne  to  the  conclusion  ami  détermination,  and  dt),  therefore, 
"  award  thatRowi'll  shall  alloiv  to  Newton,  the  suin  ot"  three 
"  hundred  dollars,  on  tlie  notes  and  debt  he  now  holds  against 
"  Newton,  or  jxiy  liini  ihe  inonei/."  Thèse  docun>ents  were  set 
\i\)  in  Plaintitt's  action,  which  was  taken  ont  on  the  2!)th 
Mardi,  lfS59,  and  it  was  t'nrther  alleged  that  Détendant, 
disregarding  the  award,  did  not  allo>v  Plaintifl'  the  !?8(/(), 
upon  the  debts  due  to  him  by  Plaintiff'  nor  pny  the 
sum  of  inoney,  but  sued  out  a  svrit  of  attachment,  in  the 
Superior  Court,  Montréal,  for  ail  notes  and  dtibts  due  by 
PlaintifF,  and  compelled  him  to  pay  the  same  in  cash, 
although  Rowell  had  obtained  a  patent  from  the  ('rown 
for  the  half  lot  in  question.  Conclusion  for  $'M)0.  First 
plea  :  Pay  ment,  on  or  about  the  8th  September  IHÔV).  The 
second  plea  set  up  the  submission  and  avvard,  also  Plaintitf's 
indebtedness  to  Rowell,  in  the  sum  of  8157m.  58,  as  tlie 
amount  of  four  several  promissory  notes  tiled  in  the  cause, 
made  by  Newton  in  favor  of  Rowell,  and  costs  incuri'ed 
on  certain  actions  brought  by  Rowell  against  Newton, 
in  the  Suj)erior  (\)urt,  Montréal.  It  then  set  up  settlenient 
made  between  the  parties  on  the  (Sth  September,  185(),  and 
that  the  three  humlrt'd  dollars  wen?  allowed  and  deducted 
from  the  amount  so  due,  to  the  satisfaction  of  Newton.  The 
third  plea  set  up  the  four  notes  and  the  costs  in  compensation, 
ulso  Newton'sacknowledgnient  of  the  debt.  The  answei-  to  tlu; 
second  plea  was,  "  that  true  it  is,  that  Défendant  held  div(n's 
"  promissory  notes  signed  by  Plaintiti'.  on  account  of  which, 
"  and  on  account  of  transfictions  connected  therewith,  a  balance 
"  of  8050  was  justly  due  to  Défendant,  at  the  time  of  the 
"  making  of  said  award,  and  upon  which  balance  Défendant 
"  should,  of  right,  in  pursuance  of  theagreement,  bave  creditcïd 
"  to  Plaintif!",  the  sum  of  .<'i()()  ;  "  but  that  lie  refused  to  crédit  oi- 
allow  the  same,  and  "  instituted  suits  for  the  fidl  amount,  and 
"  compelled  Plaintiti'topay  him.  Défendant,  iiicash,  the  balance 
"  <lue  on  said  notes,  winch  payment  l'iaintift"  made,  in  t'ull,  at 
the  township  of  Potton,  on  the  Sth  of  September,'^l85(i,  as 
TOME    VIII.  20 
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"  will  fippear  by  Défendants  receipt.  Tliis  rectnpt  is  in  tlit' 
''  followingterrns  :  "  Received  of  William  Newton,  six  hundred 
"  and  tifty  dollars,  in  fnll  of  idl  obligations  now  due  me  froin 
"  Newton,  also  ail  judgments  at  the  court  in  Montréal  ami 
"  elsewhere  ;  also,  ail  exécutions,  and  ail  notes,  and  bock 
"  accounts  now  due  me  from  Newton.  Potton,  September  (Stli, 
"  1<S5().  (Sio-ned,)  A.  J.  Rowell."  The  answ(!r  totlie  third  ploa 
set  up  :  '^Phat  Défendant  liad  sued  PlaintifFon  the  four  notes, 
and  for  a  gr(;ater  sum  than  was  justly  due,  and  that  Plaintift", 
to  save  costs,  paid  i^G50,  a  <;reater  sum  than  was  justly  due,  in 
full  of  ail  notes,  daims  and  demands.  The  signature  of  Rowell 
to  the  Hubmission  was  admitted,  and  that  the  appraisîil  or 
award  was  made  as  appeared  by  the  copy  produ'ed.  ''  liese 
admissions  coustituted  the  only  évidence  for  PlaiiJ  ifl'.  Two 
witnesses  were  produced  on  behalf  of  Défendant,  but  tluî 
question  put  to  them  were  overruled,  (1)  and  jtidgment  ren- 
dered  in  t'avor  of  Plaintifi' for  mOO.  McCoRD,  J.  S.,  Justice 
On  behalf  of  the  Appellant  it  was  urged  :  1.  that  the 
award  went  beyond  the  submission,  the  appraist-rs  having  no 
power  to  award  nioney  to  Newton,  and  the  intention  b<'ing 
simply  to  settle  the  aniount  to  be  deducted  or  allowel  \>y 
Rowell,  fur  Newtons  "  interest  "  in  the  half  lot;  2.  tha'  t! 
amomit  of  the  interest  being  appraised  at  8300.  compensation 
operated  r/f^' ^^a7i!o  ;  the  larger  debt  of  .Si  578  being  anterior 
to  the  award:  8.  that  the  plain  inference  fi'om  the  receij)t  was 
that  the  sum  of  8()50  was  paid  a^  the  l)alance  due  to  Rowell 


(I)  Manson,  witiies.s,  stated  that  Défendant  was  a  trader  and  tliat  PlaiiititJ' 
was  a  t'arnier  and  kept  an  inn  :  (^ue.ntinii.  Were  you  présent  al  any  tinic  siilise- 
(iuent  ti)  tlic  award,  wlien  a  acttlenient  was  conie  to  of  ail  niatters  in  dispute 
hutween  tlic  partii's  iiiolndiiiiç the  award?  Aiisinr.  I  was.  (jucutioii.  When  and 
wlioi'e  was  this  settlenient,  and  that  ouciiri-ed  on  that  occasion'.'  Aiixin  r.  It  was 
ail  verlial  ;  there  was  uothing  in  writing,  except  sente  tiguring  and  notes  and 
receipts  pas-sed  lictween  thetn.  (/iii'sfion.  Relate  the  verbal  conversation  tliat 
occurrcd  lic^tween  the  partieii  on  that  occasion  in  i-eference  to  the  settlcnient 
and  paynicnt  of  tiic  awaril  on  the  eightli  day  uf  Septeiid)oi-,  iSôG  ?  (Ohjected  to 
as  illégal  and  as  tending  to  ]irove  a  dischargc  of  an  obligation  exceeding  HK) 
livres,  to  wit,  the  sum  of  seventy-five  poumb,  ciirrency,  by  paroi  testimony. 
Objection  niaintained.  )  (Jues/iaii.  Did  not  IMaintitl',  at  tlie  tinie  of  settlenicnt, 
on  the  eighth  day  of  Se])ti'inber.  1M,")6,  admit  that  the  ainount  of  said  awanl 
liad  been  (U'ilucted  from  Dc.fc'ndant's  daim  against  hini,  and  that  there  liad 
been  a  tinal  settlement  of  the  matters  in  disp'iteï  (Ohjected  to  »,  illégal,  objec- 
tion maintairjil.^  l'iiKi.i's,  wiiiwftH.  (Jm  iflon.  !)id  IMaintitl',  at  any  tinie  bcfore 
the  eighth  day  of  September,  lSr>(i,  tell  yoii  that  lie  was  aboiit  to  settio  liis 
dilhcidties  with  Défendant,  anci  that  they  were  to  hâve  a  tinal  settlement  of 
ail  clainis  and  demands  lietween  them  '.'  (Ohjected  to  as  illégal,  as  tending  tn 
p!-ove  a  discharge  of  an  oliligation  exceeding  one  hundred  /irri'n,  t<»  wit  tiic 
sum  of  seveiity-tive  jiounds,  by  paroi  testimony.  Objection  maintaineil.  ) 
(^iiPKtioii.  Did  l'iaintiff,  on  or  after  the  eighth  day  of  Septendier,  IS,")!».  tell  you. 
lUi  one  oi' several  occasions,  that  lie  liad  settled  ail  his  dilhculties  with  DetVu 
dant,  and  tliat  a  final  settlement  of  m11  accounts,  (daims  ami  demands  betwecii 
them  iiail  lieeti  tnadc,  incliiding  tlu  aniount  of  the  award'.'  (Objoct<'il  to  as 
abov»',  objection  nu'ijitained.) 
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by  Newton,  aftcr  settlcrnent  of  ail  deinands  bctween  thein  ; 
4.  tliat  tl\o  (  viflonce  oft'ered  by  Défendant  did  not  oontradict 
tlic  avvai'd,  l)ut  tendcd  to  explain  tlio  receipt,  and  was  there- 
fore  légal  and  admissible. 

AvLWix,  Justice,  dissenting:  Held  that  the  o/h/s  probandi 
lay  on  Plaintitt":  tluit  cunipensatioii  was  etfected  de  plein  droit, 
wlien  the  value  of  Respondent's  interest  iu  the  Innd  was 
aseertaiiied  by  the  aipraisei's  ;  and  that  the  receipt  niust  be 
taken  as  évidence  ol  the  balance  coiuiniï  to  Rowell,  after 
déduction  of  tins  claii.i  a^-îiinst  hini.bv  Newton,  on  the  award. 

Appeal  <lisniisse<l.  <  10  />.  T.  Il  ('.,  p.  4:i7.) 

O'Halloiiax,  for   Plaintiff. 

DoHERTY,  in  Appeal. 

BrcHAXAN,  for  Défendant. 

A.  and  W.  KoiîEKTsox,  in  Appeal. 


PROCEDURE.-PLAIDOYERS.-PREUVE. 

SUFERIOR  CoT'HT,  Montréal,  8lth  Mardi,  bSliO. 


Before  Smith,  Justice. 


Dow  vs.  Hrowne. 


Dans  une  action  contre  un  endosseur,  le  Défendeur  i>laidu  par 
exception,  que  le.s  signatures  par  endossement  sur  les  billets  nVtaie;it 
|)as  sa  signature,  et  n'y  avaient  pas  ét^' apposées  à  sa  connaissance,  de 
lonsentenient,  et  avec  son  autorité,  ctr|ue  les  dits  billets  n'étaient  venus 
usa  connaissance  (pie  lorsqu'il  avait  reçu  avis  des  protêts;  il  plaida 
au.ssi  une  défen-e  en  fait.  Enfin  de  ces  i)laidoyers  il  y  avait  un  allidavit 
du  1  Vfeudeur,  (pic  tous  les  faits  articuli's  en  iceux  étaient  bien  fond('>s. 

Après  l'enquête  faite,  il  fut  dit,  lors  de  l'audition  de  la  cause,  ([n'en 
vertu  de  la  HT"'  sec.  de  la  'JO'  Vie,  cap.  44,  jugcnKMit  devait  être  rendu  en 
faveur  du  Demandeur,  l'atlidavit  n'étant  i)as  dans  la  forme  [)rescrite; 
sur  ce,  il  fut  fait  motion  par  le  IVfendeur  {xmr  n^tircr  la  cause  du  déli- 
béré, et  pour  rayer  la  cause  du  nMe,  afin  qu'il  lui  fût  jiermis  d'entiler 
l'atlidavit  pnMluit  avec  sa  motion  au  soutien  de  .ses  plaidoy  rs. 

,Ih<j(  ;  C^ue  la  motion  était  inadmissible;  et  (pie  le  Demandeur  avait 
droit  de  demander  (pie  l.i  signature  fut  |)résumée  /raie,  et  (]ii(î  son  droit 
d'obtenir  jugement  ct;iit  un  droit  ac(juis,  à  rencontre  duquel  la  cour  ne 
|)0uvait  inter\enir.  (1) 

The  action  was  brouoiit  upon  tlii'ee  proniiss(jry  notes  inade 
by  'l'honias  R.  Hrowne,  and  alleged  to  be  indorstid  by  Défen- 
dant. The  Défendant  pleaded,  by  exception,"  that  the  sio-nature 
"  by  Bi'owne  set  fiiid  sijOiUMl  to.and  writteii  and  einhirsed  upon 
"  the  proiiu.s,sory  n(.  es,  is  not  his  signature,  was  not  wi'itten 
"  by  hini,  and  was  not  written  thereon  with  his  knowledge, 
"  consent  and  authority,  and  that  he  was  not  aware  of  the 
"  existence  of  the  said  proniissory  notes,  until   notified   tliat 

(1)   V.  art.  14.^)  C.  1'.  ('.  et  IJ-iMet  >2t»4  C.  C. 
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"  tlie  notes  luul  beeu  protested."  At  tlie  bottoiii  of  tlie  pluas. 
Défendant  made  an  atfidavit  "  tliat  ail  the  facts  aj'ticulatod 
"  and  «et  t'orth  in  the  toi'ogoiii^  ])loas,  are,  and  eaeli  ot"  tlieni  is 
"  true  and  well  t'ounded.  "  Witnesses  were  exainined  bv  Plain- 
titt'and  l»y  J)et'endant,  as  to  the  ^enuinene.ss  ot'  tlie  si^naturt- 
indorsed  on  the  notes.  At  the  hearin<^  on  the  nierits,  it  \v>is 
urgedon  behalf  of  Plaintitt",  that  he  was  entitled  tojudgnient 
irrespective  ot'  tlu;  i)root'  of  record,  as  well  as  npon  the  tacts 
established  in  évidence,  inasniuch  as  the  atfidavitof  Défendant 
was  not  niade  in  conforniity  with  the  87t!i  section  of  thf 
20th  Vict.,  cap.  44,  which  is  in  the  foilowin^  tenus:  "If  in 
"  any  action  on  a  bill  of  exchange  or  proniissory  note,  <édule, 
'■  check,  note  oi'  promise,  or  other  act  or  private  agreement  in 
"  writing,  the  J)efendant  shall  niake  default,  or  for  any  other 
"  reason  the  Plaintitfshall  becouie  entitled  to  proceed  e.c  pu  de, 
"  then  such  bill  or  note,  check,  prouùse,  act  or  agreement,  and 
'■  every  signature  and  writing  to  or  upon  the  same,  shall  be 
'■  ])resunied  tol)e  gennine  without  proof  thereof,  and  judgment 
'■  may  be  rendered  accordingly  ;  and  if  in  any  such  action  any 
"  Défendant  shall  deny  his  signature,  or  any  other  signature 
"  or  writing  to  or  upon  such  bill,  note,  cédide,  check,  promi.se, 
*'  act  or  agrgenient,  or  the  genuineness  of  such  instrument  or 
"  of  any  par*^  thereof,  or  that  the  protest,  notice  and  sei'vice 
"  thereof  (i  .my  be  alleged  by  the  Plaintift")  were  regularly 
"  made,  whetlier  such  déniai  be  marie  by  pleading  the  gênerai 
"  issue  or  other  plea,  such  instrument  îind  signatures  shall 
"  nevertheless  be  presunu^l  to  be  genuine,  and  such  protest, 
"  notice  and  service  to  bave  been  regularly  inade,  uidess  with 
'■  such  plea  there  be  tiled  an  aHidavit  oi  such  ])efendant,  or 
"  of  some  ])ersoii  acting  as  his  agent  or  clerk  and  cogni/ant 
"  of  the  facts  in  such  ca])acity,  that  such  instrument  or  some 
"  material  part  thereof  is  not  genuine,  or  that  his  signature 
"  or  some  other  to  or  upon  such  instrument  is  forged,  oi-  that 
"  such  ])rotest,  notice  and  service  were  not  regularly  made, 
"  and  in  what  tho  alleged  irregularity  consist  ;  but  nothing  in 
"  this  secticm  shall  take  away  any  recours  en  faux,  or  any 
"  remedy  by  enquête  civile  after  judgment  if  any  such  signa- 
•'  ture  be  forged."  On  the  27th  Febi'uary,  Défendant  moved 
t(^  discharge  the  délibéré,  and  that  the  cause  be  sti'uck  from 
the  rnle  de  droit,  and  that  he  be  permitted  to  file,  in  support 
of  his  pleas,  the  affidavit  tendered  with  the  motion.  This  affi- 
davit  alleged  the  forgery  of  the  indorsations  on  the  noteîs. 
Smith,  Justice,  held  that  the  requirements  of  the  statute 
had  not  been  complied  with,  that  the  atiîdavit  should  bave  set 
forth  that  the  signatures  were  forged,  and  that,  this  not  ha- 
\ing  been  donc,  Plaintift'  was  entitled  to  judgment  without 
pniof.    'Chat  this  was  a  dn/if  ac<itiis  ;  the  presum]»ti<>n  <»f  tlir 
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{TeiuiiueiK'SS  of  the  signature  was  apreHumption  ot'  law,  iindcr 
the  8tatute,  and  tluit  the  couit  could  iiot  enter  into  tlie  coiisi- 
(leration  of  the  évidence,  which  niust  he  kK)ked  upon  as  t)f  no 
ettect,  the  genuineness  ot'  the  signatures  not  having  been 
légal ly  put  in  issue. 

Judgnient  :    "  Considering  that   Plaintift"  luith  proved  and 
"  established   the  niaterinl   allégations  ot'  lus  action,  and  that, 

■  l>y  reason  of  tliere  being  no  légal  or  suiticient  attidavit  pi'o- 
"  dueed  Ity  J)efendant  with  his  i)lea,  denvinfif  the  validitv  ot" 
"  lus  signature,  as  indorsed  on  the  notes  on  which  th<'  présent 
'■  action  is  based,  the  fact  ot  the  signature  of  Défendant,  as 
"  indorser,  is  thereby  proved  and  ostal)lisheil.  And  further, 
"  considering  that,  by  the  etîect  of  the  2()th  Vie*;.,  chaj).  44, 
"  sec.  (S7,  ail  sionatures  shall  be  taken  and  held  m'iuiine  and 
"  to  Ije  proved,  unless,  with  tlie  ph  a  denying  such  signatures, 
"  an  aftitlavit  is  filed  and  produced  accordingto  the  provisions 
"  of  the  act  ;  and,  further,  consitlering  that,  by  reason  c^'  the 
"  absence  of  such  atiiflavit,  and  by  force  of  the  said  stiitute 
"  above  referred  to,  thi'  fact  of  the  genuineness  or  truth  of  the 
"  said  sig'iatures  cann(jt  be  travei'sed  or  put  in  issue  ;  and, 
"  further,  considerintr  that  the  évidence  adduced  b\-  J)efendant 
'•  cainiot  in  law  affect  the  issue   so  settled    by   the   statute    in 

■  (juestion  ;  the  court  dotli  overlook  and  hold  as  nauglit  the 
"  .said  évidence.  And,  further,  adjudicating  on  the  motion  ot" 
"  Défendant  to  put  in  an  aftidavit  in  c  nformity  to  the  ])rovi- 
"  sion  of  said  act,  the  court  doth  adjudge  .said  motion  to  bc 
"  inadmissible,  anil  doth  reject  said  motion.  Ami  the  court 
"  adjudging  on  the  daim  of  Flaintiff.  doth  condenin  Défendant 
"  to  pav  and  satisry  to  Plaintitt"  the  sum  of  8I,4iS(t.  71c.' 
(10  7A  t.  Il  C,  p.  442.) 

Stijaut,  Henry,  for  Plaintift. 
Lehlaxc  and  Cassidv,  for  Défendant. 


SIGNATURE.-DENEGATION.-PREDVE. 

(.^teen's  Bexch,  AiM'EAi,  Side,  Monti-eal,  IstJune.  istil. 

Before    Sir   Louis    H.    LaFoNTAINE,   Baronet,   ('hief-.Justice, 
AvLWiN,  Di'VAL,  Meheditii  and  MoxDELET,  Justices. 

Browx,  ApI'ELLAXT,  tiinl  Dow,  Hrspondent. 

Dans  une  actictn  cdutre  un  eiuii  sscur,  le  DélVndeur  [)lai(la  par  c:;- 
œption  (jne  les  .si^.'natures  iMuhHsées  sur  les  billet.s  n't  taiiMit  pas  ,sa 
signature,  et  n'y  avaient  pa.s  (té  apposéoK  à  sa  connaisHanee.  do  son 
(•on.senteniont  ou  avec  son  aiitoritt'-.  ot  (pi'il  ne  ronnais^ait  jia.s  l'exi.s- 
tence  des  (lits  billets,  avant  la  signilii-ation  du  protêt  :  il  plaidii  aussi 
une  d»'leu^e  au  fond  en  t'ait,  et  au  bas  do  cos  plaidoyers  ('lait  >im 
alliduvit  du  IV'f'eiidcur,  ([Uo  tous  les  laits  articnit's  (mi  iccn'x  ('■talent  bien 
l'undés. 
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La  preuve  faite,  il  fut  pn'teiidu,  lors  de  l'audition  de  la  cause,  que  le 
Demandeur  devait  obtenir  jujreiuent  on  vertu  des  dispositions  de  lu 
87'^^  sertion  de  la  20  Vie,  cap.  44,  l'allidavit  nVtant  pas  dans  la  forme 
voulue.  Sur  ce,  motion  fut  faite  par  le  I>^'fendeur  pour  rayer  la  cause 
du  rôle,  et  la  retirer  du  dcliberé,  et  qu'il  lui  fût  permis  d'enlilcr 
l'affidavit  j)ro(hiit  avec  la  motion   au  soutien  de  ses  plaidoyers 

Jugé,  dans  la  Cour  Sup<^rieure,  iMontn'al  :  t^ue  la  motion  était  inad- 
missible, et  que  le  droit  du  Demandeur  de  prendre  les  si^jnatures 
comme  vraies,  et  d'obtenir  jugement  était  un  droit  acquis,  à  l'égard 
duquel  la  cour  ne  devait  pas  intervenir,  la  vérité  des  signatures 
n'ayant  pas  été  légalement  révoquée  en  doute. 

En  Appel  :  1"  Que  l'afïidavit  était  suilisant. 

2**  Que  la  signature  endossée  sur  les  billets  n'était  j)as  la  signature  de 
l'Appelant,  mais  était  contrefaite.  (1) 

Aylwix,  Justice,  dit<sentiv(j  :  Tlie  action  Wîis  bi'ou^lit 
agaiu.st  thc  ciulorser  oï  throe  pronnssoiy  notes,  tlie  jilea  wuh 
tiiat  Appellant's  signature  on  tlie  notes  "  was  not  written  liy 
"  liiin,  and  was  not  written  thereon  with  liis  knowledge, 
"  consent  and  aiithority,  and  that  lie  was  not  aware  of  tlie 
"  existence  of  tlie  proiiiissory  notes  until  nofcitied  of  tlie 
"  protests."  To  tlie  pleas  tliere  was  appended  a  gênerai 
afîidavit  that  tlie  faets  set  foi'tli  in  thèse  plens  were  true.  The 
question  was  whetherthis  was  sutticient,  under  tlie  87th  sect. 
of  the  20th  VMct.,  cap.  44,  wliich  enacted  that  the  signature  of 
a  note  &c.,  "  sliould  be  presunied  to  be  genuine  "  unless  an 
affidavit  were  niade  that  "  sucli  instrument  or  soiiie  niaterial 
"  part  thereof  is  not  genuine,  or  that  liis  signature,  or  sonie 
"  other,  to  or  upon  such  instrument,  is  forged."  He  held,  with 
the  court  below,  that  the  plea  and  affidavit  were  not  sufficient 
under  the  statute.  The  statute  admitted  of  no  circumlocution 
or  périphrase.  It  was  not  sufficient  to  set  up  facts  from  whicli 
forgery  niiglit,  or  might  not,  be  inferred  ;  the  statute  did  not 
permit  of  inference,  the  Word  forgery  must  be  used,  à  pei ne 
de  mdlifé.  In  other  statutes,  in  the  cases  of  ('(tpids  and 
attachment  btîfore  judgment,  it  liad  lieen  repeatedlj'^  held,  that 
the  very  language  oî  the  statute  inust  be  used,  and  the  sanie 
])articularity  should  be  required  hère,  where  the  object  was  to 
prevent  delays.  Had  there  beeii  an  affidavit  of  forgery,  tins 
would  hâve  thrown  the  oniis  upon  Défendant  ;  lie  must,  in 
that  case,  bave  begun  bis  ci^ijaèfc  and  made  out  bis  case.  Tliis 
had  beeii  donc,  and  IMaintili' had  no  opportunity  of  producing 
évidence  in  rebuttal.  An  application  had  been  ma<le  in  the 
court  below  to  sulistitute  another  and  a  correct  affidavit,  and, 
at  tirst,  lie  was  disposecl  to  think  that  the  application  should 
bave  been  granted,  but,  upon  retlection.  lie  did  not  think  tiic 
express  ternis  <jf  the  law  coulil  be  got  rid  of  in  that  way.  The 
argument  drawn  from  the  gênerai  form  of  affidavit  used  in 
cases  of  opposition  ought  not  to  prevail.  The  gênerai  form   ni' 

(1)  Kor  rej)<)t't  of  tiiis  cnxt'  in  the  cuni't  liclow.  sec  >:iij)rn  p.  4"il. 
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tlie  aHidavit  in  sucli  caseH  is  a  cloak  ïm  [«-'ijnp',  uinl  ik» 
extension  sluaild  l»e  yiven  t<>  it,  on  tlie  eonti'ary,  it  sliould  bo 
restricted  within  tlu;  nai'i-owest  j)os.sible  liniits. 

Siu  L.  H.  LaFoxtaine,  Burt.,  C.-J.  :  La deumiule  avait  itoiu' 
objet  le  paiiîuient  de  trois  billets  préten<luH  avoir  été  souscrits 
par  Thomas  R.  Browne,  à  l'ordre  du  Defendeur-Appelant,  et 
passés  à  l'ordre,  d'abt»rd,  de  Williani  Dow  &  Cie,  puis  du  I)e- 
niandeur-Intinié,  tonnant  en  capital,  intérêts  calculés  jus(|u"au 
19  octobre  185t),  et  iVais  de  protêt,  la  sonune  (U;  8I4.S0.7I. 
Le  Défendeur- Appelant  a  présenté  une  excepti(jn  pérenip- 
toire,  (jui  contient  trois  chefs  entièrement  seml^abies,  y  ayant 
un  chef  applicable  à  chacun  des  billets.  Il  suffit  donc  d'en  citer 
un  seul.  "The  Plaintifl" cannot  hâve  and  niaintain  his  action, 
"  nor  the  conclusions  by  hini  taken  in  and  by  his  d(?ciai'ation, 
"becau.se,  he  J)efendant  saith,  tluit  the  signature  "  i'in:<)i<rc 
''  Browne  "  set  and  si^ned  to,  and  written  anrl  endorsed  upon 
'  the  promissory  note  in  the  Plaintifi's  déclaration  tir.stly  re- 
'•  ferred  to  Hled,  as  Plaintiffs  Exhibit  n"  I,  is  not  his  signature, 
was  not  written  by  him,  and  whs  not  written  thereon  with 
hia  knowlege,  consent,  oi"  authority,  and  that  he  was  not 
"  avvare  of  the  existence  of  said  pi'omissoiy  note  until  notitied 
"that  the  note  had  been  protested  and  Défendant  further 
"  saith  that  he  never  promised  to  pay  the  sum  of  money  in 
"  said  note  specified,  or  the  interest  thereon,  or  the  costs  oj- 
"  expenses  of  protest  and  notice  thereof,  or  any  part  thereof, 
"  but,  on  the  contrary,  that  he  hath  ahvays  and  wholly  refused 
''  so  to  do,  for  the  reason  aforesaid."  L'exception  ])éremptoiro 
est  suivie  (l'une  défense  au  fond  vn  fait.  Puis,  au  bas  de  ces 
deux  plaidoyers,  est  l'affidavit  suivant,  fait  et  signé  ])ar  le  J)é- 
fendeur  :  "  And  the  Défendant,  being  duly  swurn,  doth  dépose 
"  and  say,  that  ail  tbe  facts  articulated  and  set  forth  in  the 
"  foregoing  pleas,  are,  and  each  of  them  i:i,  true  and  well  f(jun- 
"  ded,  and  hath  t^igned.  '  Dans  sa  réponse  à  l'exception 
péreniptoire,  le  Demandeur  s'est  contenté  d'une  dénégation 
générale  des  faits  (jui  y  sont  articulés,  et  que  le  Défendeui- 
affii'me  de  nouveau  dans  sa  répli(jue  à  cette  l'éponse.  ]j'  24 
novembre  1859,  deux  consentements,  signés  (les  pivH'ureurs 
des  parties,  sont  produits  dans  la  cause,  l'un  à  l'effet  (pie  les 
l)arties  soient  dispensées  mutuellement  de  faire  1  articulation 
de  faits  requise  par  la  74'  section  de  ract((  de  judicature 
de  1»S57.  et  l'autre  à  l'effet  que  l'enquête  soit  faite  en  la 
niainère  suivie  avant  et  acte  de  judicature.  Puis,  le  25 
janvier  1800,  le  Demandeur  inscrit  au  rôle  de  droit 
pour  encpiêtc  et  audition  ciu  mérite  le  8  février  suivant.  D'a- 
près l'appré'ciation  que  j'ai  faite  des  témoignages  pn^duits  de 
part  et  d'autre,  j'en  suis  venu  à  la  conclusion  que  la  signature, 
"  (leorge  Browne."  t''crite  an  dos  des  billets  en  question,  n'est 
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pas  la  vraii  signature  du  Défendeur,  qu'elle  est  contrefaite. 
Trois  témoins  ont  été  entendus  de  la  part  du  Demandeur,  et 
quatorze  de  la  part  du  Défendcnir.  Le  8  février  18(50,  les  par- 
ties ayant  déclaré  leui*  enquête  close,  et  ayant  été  entendues 
au  mérite,  la  cause  fut  prise  en  délibéré.  Le  27,  le  Défendeur 
fait  motion  (appuyée  sur  des  affidavits)  pour  obtenir  que  la 
cause  soit  retirée  du  délibéré,  afin  qu'il  lui  soit  permis  d'ajou- 
ter à  son  premier  affidavit  écrit  au  bas  de  ses  plaidoyers,  en 
jurant  en  propres  termes  que  sa  signature  avait  été  contre- 
faite (forged).  Le  19  mars,  les  parties  sont  entendues  sur 
cette  motion,  et  le  31  du  même  mois,  intervient  le  jugement 
dont  est  appel,  ([ui  rejette  la  motion  du  Défendeur,  et  le  con- 
damne à  payer  le  montant  de  la  demande,  principalement  sur 
le  motif  que  le  plaidoyer  du  Défendeur,  dans  lequel  il  déniait 
sa  signature  aux  billets,  n'était  pas  accompagné  d'un  attida- 
vit  fait  conformément  aux  disposition  de  l'acte  20  V'ict., 
ch.  44,  sec.  87.  Cette  section  est  la  86^  du  chapitre  83  des  statuts 
refondus  du  Bas-Canada,  et  elle  est  là,  subdivisée  en  trois 
parties.  La  première  partie  contient  une  disposition  à  peu 
près  semblaV)le  à  celle  de  la  10*"  section  du  statut  de' 1801, 
ch.  7.  Il  }'■  a  seulement  cette  différence,  qu'elle  exige  moins  de 
formalités.  Sous  l'autorité  du  statut  de  1801,  un  Demandeur, 
en  paiement  d'un  billet,  avait  tout  le  bénéfice  de  la  présomp- 
tion établie  par  ce  statut,  lorsque,  par  sa  déclaration,  il  avait 
conclu  à  ce  <jue  le  débiteur  comparût  pour  reconnaître  ou  nier 
sa  signature,  et  lorsque  le  billet  avait  été  dûment  signifié  au 
Défendeur,  en  lui  en  exhibant  l'original,  et  lui  en  laissant  co- 
pie avec  la  déclaration.  Si,  dans  ce  cas,  le  Défendeur  faisait 
défaut,  le  billet  était  tenu  pour  reconnu,  et  le  cour  procédait  à 
donner  jugement.  Mais  il  fallait  que  "le  service  et  exhibition 
du  billet  tussent  faits  à  la  persorme  du  Défendeur,  et  que 
l'huissier  qui  avait  fait  tel  service,  fût  tenu  de  l'affirmer  de- 
vant un  des  juges  de  la  cour."  Ce  n'était  donc  qu'une  simple 
présomption  de  droit  au  px'ofit  du  Demandeur,  puisqu'il  suffi- 
sait d'une  sinjple  comparution  du  Défendeur  pour  la  faire  dis- 
paraître. La  première  partie  de  la  8G'  s  action  du  chap.  83,  ci- 
dessus  cité,  établit  la  même  présomption  :  "  Si ....  le  Défen- 
deur fait  défaut,  ou  si  pour  toute  autre  raison  le  Demandeur 
se  trouve  avoir  droit  de  procéder  ex  parte,  alors,"  porte  la  sec- 
tion, "  tel  billet ...  .  et  toute  signature  et  écriture  sur  icelui. 
seront  présurnés  vrai,<  sans  en  faire  la  preuve,  et  jugement 
pourra  être  rendu  en  conséquence."  La  deuxième  partie  de  la 
même  section  dispose  pour  le  cas  où  la  signature  est  niée  par 
le  Défendeur.  "  Que  cette  dénégation  soit  faite  en  plaidant  la 
dénégation  générale"  (permettant  ainsi  de  nouveau  de  plaider 
cette  dénégation  générale),  "  ou  dans  d'autres  plaidoyers,  telk 
signature  sera,  néanmoins  présumée  vraie à  moins  qu'a- 
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\ec  tel  ])laidoyer  il  ne  soit  produit  un  attidavit  du  <lit  Défen- 
deur on  de  quel(|ue  personne  agissant  comme  son  a^ent,  on 
commis,  et  connaissant  les  faits  on  telle  (|ualité,  à  l'eflet  i\\U' 
...  .sa  signature.  .  .  .  est  contrefaite  "  (foiycd  dans  la  version 
anglaise).  Entin  dans  la  troisième  j)artie,  il  est  dit,  "  mais  rien 
de  contenu  dans  cette  section  ne  préjudiciera  à  tout  recours  en 
faux,  ou  tout  l'ecours  par  recpiéte  civile  après  jugement,  si 
telle  signature  est  contrefaite."  Dans  son  exce))tion  péremp- 
toire,  le  Défendeur  a  dit  :  La  signature  en  question  "  is  not 
"  my  signature,  was  not  vvritten  Ity  me,  and  vvas  not  written 
"  thereon  witli  my  knowledge,  consent  or  autliority."  La  dé- 
feose  au  fond  en  fait ,  qui  contient  une  dénégation  gétiéi-ale, 
est  aussi  censée  dire  la  même  chose.  Si  cela  ne  signifie  pas 
que  la  signature  du  Défendeur  a  été  coiifrèfaifc  ;s\  des  termes 
au.ssi  clairs  sont  insuffisants  à  pro<luire  dans  l'esjiritd'un  juge 
la  conviction  (jue  l'intention  du  ])éfendeur  a  été  de  dire  (pie 
sa  signature  avait  été  ainsi  contrefaite,  alors,  il  faut  renoiuM'r 
à  jamais  pouvoir  "  appliquer  les  règles  d'interprétatii^n  appli- 
cables aux  mêmes  termes  dans  les  transactions  ordinaires  de 
la  vie  ;  "  il  ne  faut  plus  regarder  comme  devant  suffire  à  la 
plaidoirie  écrite  un  "  exposé  de  bonne  foi  "  des  moyens  que  les 
parties  veulent  employei'  ;  enfin,  il  faut  dire  que  le  Défendeur 
a  eu  tort  de  se  reposer  sur  la  87'  section  du  stîitut  de  1841). 
cil.  38,  car  elle  n'aurait  pas  existé  pour  lui  :  si,  au  contraire,  le 
mot  "  contrefait  "  doit  être  censé  compris  dans  les  ternies  dont 
s'est  servi  le  Défendeur  dans  ses  plaidoyers  :  s'il  est  vrai  (|ue 
l'intention  du  Défendeur  a  été  qu'il  en  fût  ainsi  :  si  ce  sont  des 
termes  équivalents  dont  il  s'est  servi,  il  a,  dans  l'affidavit  (jui 
accompagne  ses  plaidoyers,  et,  par  consé(]uent,  l'exception  pé- 
remptoire,  remplit  le  but  de  la  nouvelle  loi,  non  seulement 
dans  son  esprit,  mais  même  dans  sa  lettre.  L'affidavit  fait  |)ar- 
tie  des  plaidoyers,  même  ce  me  semble,  aux  yeux  de  ceux  qui 
seraient  disposés  à  regarder  l'affidavit  comme  absolument  né- 
cessaire dans  tous  les  cas.  "  La  partie  adverse  ne  peut  pas 
avoir  été  induite  en  erreur  par  le  dit  plaidoyer  sur  la  nature 
réelle  et  l'efî'et  des  faits  (pi'on  a  eu  l'intention  d'y  alléguer  ou 
de  prouver  d'après  ce  plaidoyer"  (statut  de  1849,  cli.  88,  sect. 
8(5).  Le  législateiu"  dans  la  2'  partie  de  la  86''  .section  du  sta- 
tut, n'a  eu  l'intention  d'établir  (pi'une  présomption  _/v/7v'.s' et 
non  une  présomption  jtU7'/.s'  ef  de  jure.  La  première  existera  en 
faveur  du  Demandeur,  si  le  Défendeur  <|ui  nie  sa  signature, 
n'affirme  pas  cette  dénégation  par  un  tiffidavit.  La  signatui'e, 
eu  ce  cas,  sera  pré.mviée  vraie  (ce  sont  les  tei'Uies  du  statut) 
iuf-(|u'à  preuve  du  c(»ntraire.  Cette  preuve  du  contraire,  il  doit 
être  permis  au  Défendeur  de  la  faire.  "  Les  pré.sonqitions  j«7'/,s 
font  la  même  foi  qu'une  preuve,  et  elles  dispensi'nt  la  partie 
en  faveur  de  qui  elles  militent  d'en  faire  aucune,  pour  fonder 
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sa  tleiimiulo  ou  ses  défonscs;  mais,  et  c'est  en  cela  (qu'elles  dif- 
fèrent (Uis  ])réH()!in)tioiis  '/"///•i.s  rf  de  jure,  elles  n'exelueiit  pas  la 
))artie  contre  qui  elles  militent  d^'tre  l'erue  à  faire  la  pi'euve 
du  contraire,  et  si  cette  ])arti<?  vituit  à  bout  de  la  faire,  elle  dé- 
truira la  ))résoinption." 

Mais  si  la  dénr'fation  de  la  si^niature  est  accoui])a^née  de 
r(t(fi(/iivit  du  Défendeur,  la  ])résoMipti()n  jiirlu  n'existe  ))as  ; 
11!  J)en>andeur  n'est  ])as  dispensé  de  faire  d'abord  et  en 
premier  lieu  la  pri'UVe  de  la  sipiature.  Dans  ce  cas,  c'est  à  lui 
à  commencer  l'eiKiuêtc,  dans  l'autre,  c'est  au  Défendeur,  (-'est 
la  seule  «HH'érence  »|ui  existe.  Le  présent  Demandeur  l'a  si 
bien  ct>mpris  lui-même,  (pi'à  l'enijuête  ,  il  a,  le  premier,  fait 
ontendrt'  ses  témoins. 

('(■  (|ui  sert  encore  à  démontrer,  plus  clairement  s'il  est 
])ossi})lt',  (|ue  le  statut  n'a  [tas  établi  une  présomption  juris  el 
<le  jure,  c'tsst  qu'il  réserve  au  Défendeui*  son  recours  v.n  faux. 
1!  lui  réserve  ce  recours  sans  exiger  au  préalable  un  atKdavit. 
Ainsi,  le  Défendeiu',  se  c<»ntentant  de  son  exception  pérem[) 
toire  ou  de  sa  défen.se  au  fonds  en  fait,  nécessaire  en  ce  cas 
pour  ïie  pas  donner  lieu  à  Ja  pié.somption  de  droit  établie  par 
la  première  ]»artie  de  In  ÎS(i'  section,  mais  sans  faire  aucun 
artidavit,  aurait  donc  ])u  s'insciire  en  faux,  et  pai-  \k  parvenir 
au  même  but,  c'est-à  (lire,  prouver  que  .sa  signature  avait  été 
contrefaite. 

On  peut  concevoii'  un  cas  où  il  serait  impossilde  à  une 
partie  défenderesse  <pii  nierait  une  signature,  d'accompa^'uer 
.sa  dénérjation  d'un  a//i(Z<(!i'/^  que  cette  signature  a  été  contre- 
faite, d'abord  parce  qu'elle  ne  connaîtrait  pas  elle-même  la 
signature!  de  la  ])ersoime  (jue  l'on  prétendrait  l'avoir  apposée 
au  billet,  et  ensuite  parce  qu'elle  n'aurait,  selon  les  termes  du 
statut,  ni  "  agent  ou  commis  et  coiniaissant  les  faits  en  telle 
(|ualité,  qui  pût  faire  cet  (ijfidavit.  Le  jugement  attaqiu'^  con- 
sacrant en  principe  qu'en  l'absence  d'un  affi.davii,  il  y  a  au 
])rofîtdu  l)emand(iur  pré.somption  jfuris  et  de  jure,  il  s'ensui- 
vrait que,  dans  l'hypothèse  ci  dessus  indiquée,  la,  partie  défen- 
deresse serait  condamnée,  bien  qu'elle  pût  prouver  par 
témoins  la  fausseté  de  la  signature.  Et  elle  serait  ainsi  con- 
damnée, parce  qu'il  lui  aurait  été  humainement  impossible  de 
produire  l' n (fi d,< i  vit  i\ont  parle  le  statut. 

MoXDELET,  Justice,  stated  in  efiect  that  the  questions  to 
be  decided  vvere  :  Was  tlie  court  below  right  in  holding  that 
for  want  of  the  word  forged  or  false,  forged  and  fabricated,  in 
the  atiidavit,  a  right  liad  accrued  to  the  Plaintiti'  to  obtain 
judgment  /  Was  the  Défendant  elebari'ed  from  proof  underthe 
circuntstauces  ?  Are  the  signatures  she\vn  to  be  false  ^  Hr 
held  that  the  court  below  had  misapplied  the  statu  te.  The 
Défendant   had  made  affidavit  that  the  signatures  were  not 
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writtcn  on  tlic  notes  witli  his  knowled^o,  ctmsent  an<l  autho- 
rity  ;  tliat  lie  was  not  aware  of  tlie  cxisti'iice  ot'  the  notes 
nntil  notifie»!  oF  tlie  protest.  It  \vonl<l  liavt^  lieen  better  to 
liave  used  tlie  wonls  of  tlie  statute,  Imt  tlie  atHilavit  says  in 
tact  tlie  si^rnatures  weiv  l'or^ed  ;  lie  says  "  I  never  signeil  tlie 
notes  ;  I  never  anthoii/ed  any  one  to  si^n  tlieni."  Tlie  atliila 
vit  ma}'  not  Ite  pei'l'eetly  re^^nlar,  aiid  yet  not  he*/  intllll;/.  It' 
tlie  court  below  lield  tlie  presuniption  j*'/'/.s  et  de  jn  va,  lie  could 
not  ^o  so  far.  Tliis  wonld  exclnde  ail  e'vidence  to  tlie  cuntrary 
wliicli  was  not  the  intention  of  tlie  statute.  Jt  was  said  tlie 
IMaintiti' had  no  o|)p()rtunity  of  rebuttal,  hiit  it  was  nota  case 
foi"  nîhuttal.  It  was  an  ordinary  case  of  a  si^natuiv  denied. 
The  Plaiiititf'allef<-e(l  the  si^niature  to  be  the  Défendants,  and 
went  on  to  pro\e  it,  he  iiii^lit  hâve  desti'()yi'd  the  Détendants 
évidence,  Imt  could  not,  on  rebuttal,  support  his  own  case.  As 
to  the  ap{)lication  to  Hle  another  atiiilavit,  lie  held  it  to  be 
unnecessary,  the  afïidavit  as  Hled  bein^f  sutiicience.  On  the 
one  (piestion  of  the  {^enuineness  or  falsity  of  the  sioiiatures, 
he  would  only  say  that  it  was  a  (piestion  of  évidence.  He 
had   no  doubt  the  sioiiatures  were  fori^ed. 

JriKJMEN'l'  :  i*"'  Considérant  qu'il  r«''sulte  de  la  picuve  (pie 
la  sif^nature  "  (}eor<,fe  Hrowne,"  (pli  se  trouve  au  dos  des 
billets  sur  lesquels  l'action  est  fond(.''e,  n'est  pas  la  vraie  sii^nia- 
ture  du  D('^fen(U,'ur-Ai)pelant,  que  cette  signature  estconti'efaite; 
2*^  considérant  (pie  l'affidavit  fait  et  signé  par  le  Défendeur 
au  bas  de  son  exception  péreiiiptoire  et  do  sa  défense  au  fond 
en  fait,  est  sufHsant,  et  répond  à  ce  que  la  loi  exigeait  de  lui 
en  pareil  cas  ;  (pi 'en  décidant  le  conti'aii-e,  et  en  donnant  gain 
de  cause  au  Deinandeur-lntimé,  il  y  a  en  mal  jugé  de  la  ]iart 
de  la  cour  de  première  instance.  La  cour  renverse,  etc. 
(11  D.  T.  B.  ('..p.  273.) 

LEHLAXcand  Cassidv,  for  Appellant. 

Stvaht,  for  Respondent. 


COMPETENCE. 

8ui>ERj(»i{  Coi'HT,  Montréal,  2nd  October,  lS(iO. 


Ex  parte  Sweet,  Petitioner. 


Ju(ié :  1"  Qa'uu  ju^^e  de  la  t'oiiv  Suiiérieute  \w\\y  \v  l'ii.s-(\iii;itl;!,  A 
Montréal,  n'a  aucune  juridiciiun  i»our  recevoir  l'allidavit  des  témoins  il 
lin  testament,  ou  d'en  accorder  \e  jiroUitv,  le  testateur  étunt  décédé  dans 
le  district  de  Jîeauharnois. 

2"  Que,  pour  cet  objet,  l'on  doit  s'adresser  à  un  juye  ou  au  protono- 
tiiire  de  la  cour  dans  les  limites  du  district  de  Jk-aiduinuiis.  (1. 


(Il  V.  art.  s.-)7  C.  ('. 
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RAPPORTS   .lUDrri AIRES    REVISl^is 


A  pétition  was  presented  to  Mr.  Justice  Smith,  inclmniWrs, 
l)y  tbe  executor  and  universal  legatee  of  Aaron  Sweet,  late  of 
the  township  of  Heinniingford,  district  of  Beauliarnois,  forthc 
probate  of  his  will  ;  antl  the  witnesses  to  the  will  being  pré- 
sent, application  was  inade  that  they  be  sworn  before  a  Jnd^e 
to  the  nsual  «fiitlavits,  even  if  the  order  or  probate  was  not 
niade.  Application  refused,  on  the  jSifronnd  that  a  Jud^e  liad 
no  jurisdiction,  either  to  receive  the  oath  or  to  ^rant  probate 
of  the  will,  in  the  district  of  Montréal,  inasniuch  as  the  testa- 
tor  had  died  in  the  district  of  Beanharnois  :  and  that  the  ap- 
plication niust  bc  nuide  to  a  Judge  or  to  the  prothonotaiv 
within  that  district.  (10  />.  T.  H.  C,  p.  451.) 

RoHFRTsoN,  A.  Hiid  W.,  for  Petitioner. 
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riCnONNEHENT.  POUR  FRAIS. 

SuPERioR  Court,  Québec,  5  octobre  l.SdO. 

Before  Srr  ART,  Justice. 

Brioham,   Plaintifil',  w.  McDonnell  et  al.,  Défendants,  îuid 
Devlin,  Opposant. 

Juf/é:  iine  lorsqu'un  Demandeur,  résidant  hors  la  Province,  contf.st(i 
une  opposition,  l'Opposant  n'e.et  pas  en  droit,  sous  les  dispositions  de  l;i 
41''  (ieo.  lîl,  -11.  7,  sec!.  2,  de  demander  cautionnement  pour  les  frai-i;  le 
Demandeur,  en  pareil  cas,  n'étant  pas  la  partie  poursuivante,  mai.^,  au 
eontraire,  occupant  la  position  d'un  Défendeur. 

The  Plaintift",  residin^  without  the  Province,  havin^  obtai- 
ned  judgment  against  Défendants,  sued  ont  exécution,  where- 
upotj  Opposant,  the  wife  of  one  of  Défendants,  filed  an  oppo- 
sition àfîv  d'dnnitlcr,  and  iriovcd  upon  Plaintiff  to  put  in 
security  for  costs. 

Irvine,  for  Plaintift":  the  Opposant  is  not  entitled  to  secu- 
rity for  costs,  becanse,  so  for  as  the  opposition  is  concerned, 
Plaintiff  is  nierely  in  the  position  of  a  Défendant  :  and  it  is 
only  the  Plaintift' or  party  prosecuting  who  is  re()uired  by  law 
to  give  security.  (1) 

Jones,  for  ()pposant  :  Ail  parties  to  a  suit,  residinj;  without 
the  Province,  are  obliged  to  give  security,  not  nierely  Plain- 
tiffs  or  parties  prosecuting  in  any  proceeding.  (2) 

Stuart,  Justice  :  Theie  is  no  law  to  justify  such  a  motion 
as  tins.  The  act  cited  uierely  provides  that  Plaintifts,  or  par- 
ties prosecuting,  shall  give  security  if  ro(juired  :  now,  heiv,  «iii 
so  far  as  regards  the  proceedings  on  the  opposition,    Plaintiff 

(1)  41  (Jeo.  III,  cap.  7,  st'c.  2  ;  Rovised  Statutes,  p.  112. 

(2)  HR.  J.  //.  V-,  l>-  '•■'»4  :  7  //•  •/.  H.  f.>..  p.  1 12. 
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is  iiKîrely  in  the  position  of  u  Défendant,  antl  is  not,  tlieivt'ore, 
bountl  to  frh'G  sccurity.    Motion  disniissed.    (10  D.  T.  B.  C, 


18 
b( 

p.  452.) 

HoLT  an<l  Ikvine,  for  Plaintiff. 
JoXES  and  Heaux,  for  Opposant. 


SEPARATION  DE  BIENS.— PREUVE. 

QiEEX's  Bench,  Aim'EAL  Side,  Montréal,  81  mai  1860. 

Before:  Sir  L.  H.  LaFontaine,  Chief-Justice,  Bart,  Aylwin, 
DuvAL  and  Bad(ji.ey,  Justices. 

Maloxey,  Appellant,  iind  QriXN,  Respondent. 

Jugé,  en  appel:  Dans  une  action  par  une  femme  contre  son  mari,  en 
séparation  de  bien»,  «pi'il  y  avait  erreur  dans  le  jugement  de  lu  Cour 
inférieure  en  prenant  pour  avérés  certains  interrogatoires  sur  faits  et 
articles  signifiés  au  mari,  l'aveu  ou  consentement  étant  inadmis- 
sible. (1) 

The  action  vvas  en  réparation  de  biens,  brought  by  Rosan- 
na  Quinn,  against  her  husband,  the  Appellant,  for  alleged 
wjuste,  niisconduct  and  intempérance.  Pleas.  First.  That  the 
waste  of  the  community  property  vvaa  occasioned  by  Plaintitf. 
Second.  That  Plaintiff  had  been  guilty  of  adultery.  Replica- 
tion  to  tirst  plea,  gênerai,  to  the  second,  that  Défendant  had 
been  guilty  of  adultery.  Evidence  was  adduced  on  both  sides, 
and  interrogatories  surfaits  et  articles  were  subuiitted  to  the 
husband,  who  failed  to  appear,  and  a  motion  was  made  by 
Plaintiff  that  the  interrogatories  be  taken  pro  confessis.  Judg- 
uïent,  in  the  Superior  Court,  Montréal,  6th  May,  1859, 
C.  Mondelet,  Justice  :  "Consideringthat  Défendant  hath  ne- 
"glected  to  appear  and  ansvver  tothe  interrogatories  surfaits 
"et  articles  duly  served  upon  hini,  doth  déclare  thesaid/ai^s 
"et  articles  to  be  admitted  and  confessed"  and  that  Plaintiff 
be  and  remain  separated  as  to  property,  etc.  On  appeal  by  tho 
husband,  the  Court  of  Queen's  Bench  held  that  the  aveu  or 
consent  of  tlie  husband,  in  such  a  case,  was  inadmissible,  and 
reformed  the  judgment.  "  La  cour,  considérant  (jue,  dans  le 
"jugement  dont  est  appel,  il  y  a  bien  jugé,  en  autant  qu'il  pro- 
"  nonce  séparation  de  biens  entre  les  parties,  mais  qu'il  y  a  lieu 
"  de  le  réformer,  en  ce  qu'il  admet  la  motion  de  la  Demande- 
"  resse,  à  l'effet  de  tenir  pour  confessés  et  avérés  les  interroga- 
"  toires  sur  faits  et  articles  souinis  au  Défendeur- Appelant,  ce 
"  moyen  de  preuve  tendant  à  obtenir  l'aveu  ou  consentement 
"  qui  est  inadmissible  en  pareil  cas,"  réfornu-  le  jugement,  &c,, 

(I)  V.  art.  221  ulî»7<)  c.  I'.  C. 
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"  rejette  les  interrogatoires  comme  étant  inadmissibles  «laiis 
"  cette  instance  :  mais  confirme  sur  tous  les  autres  rapports  le 
"  ju«Tenïent."  (10  D.  T.  H.  (1,  p.  454.) 

MacKay  and  Austix,  for  Appellant. 

DoHERTY,  for  Respondent. 


ASSIGNATION.-QUALITE  DES  PARTIES.-EZGEPnCN  A  LA  FORME. 

Queen's  Ben'ch,  Appeal  Side,  Montréal,  9  June,  1860. 

Before  Sir  Lori.s  H.   LaFontaine,  Chief-Justice,  Bart., 
Aylwix,  Duvai.  and  Mondelet,  Justices. 

Boucher,  Appellant,  avd  Lemoine  et  al.,  Reapondents. 

UnDéfondeur,  qualifié  daiiH  le  writet  ilan^  la  déclaration,  de  "me- 
nuisier," plaida,  par  exception  à  la  forme,  qu'il  n'était  pas  et  n'avait  ja- 
mais i  !  .111  "menuisier,"  mais  qu'il  était  un  "  contracteuret  commer- 
çant," et,  après  enquête,  l'exception  fut  maintenue  en  Cour  inférieure, 
et  l'action,  (piant  à  lui,  renvoyée. 

Jvgé,  en  api)el  :  Que  la  qualité  de  "menuisier,"  donnée  dans  le  writ, 
était  établie  par  la  preuve  ;  que  le  Défendeur  s'était  lui-même  désiciié 
par  tel'e  qualité  dans  des  actes  authentiques,  et  C[ue,  si,  de  fait,  il  était 
entrepreneur,  ainsi  qu'il  l'alléguait,  cette  qualité  était  réconcilial)lc 
avec  celle  de  menuisier.  (1) 

Lemoine,  one  of  Défendants,  pleaded,  by  e.Kception  à  hi 
forme,  that  be  was  not  a  luenuisier,  as  styled  in  tlie  writ  and 
déclaration,  but  was  a  contractor  ami  trader.  The  answer  of 
Plaintiflf  was  to  the  etfect  that  he  was  properly  designated. 
Two  notarial  instruments,  signed  by  Lemoine,  in  1846  and 
1847,  were  filed  by  Plaintitl'  in  which  he  was  styled  tnaîtrc- 
menuisier  et  evtreprerieur,  and  other  évidence  was  adduccd 
on  both  sides.  Judgment  was  rendered  in  the  Superior  Court, 
Montréal,  29th  February,  1860,  Smith,  Justice,  maintainin}; 
the  exception,  and  dismissing  the  action  as  to  Lemoine.  Judg- 
ment  in  appeal.  '  Considérant  (ju'il  est  prouvé  que  P.  G.  Le- 
"  moine,  l'un  des  Défendeurs,  est  menuisier  de  son  métier,  qu'il 
"  s'est  lui-même  qualifié  ain.si  dans  des  actes  authentiques,  qu'il 
"  n'a  pas  établi  (ju'il  fût  commer^'ant,  qualité  qu'il  veut  prendre 
"  à  présent,  qu'en  le  supposant  entrepreneur,  autre  qualité  qu'il 
"veut  aussi  prendre,  cette  qualité  so  concilierait  avec  celle  do 
"  menuisier  qui  lui  est  donnée  dans  la  déclaration  du  Demaii- 
"  deur  ;  que,  par  conséquent,  l'exception  à  la  forme  présenté*' 
•'  par  Lemoine  est  mal  fondée,  et  qtie,  partant,  il  y  a  mal  jugé 
"  dans  le  jugement  qui  la  maintient.  Infirme  le  dit  jugement, 

(I)  V.  art.  4»,  .-.l  et  I16C'.  V.  C. 
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"  et  déboute  l'exception  à  la  forme,"   etc.  (10  1).  T.    H.    Il, 
p.  45(5.) 

Dou'i'RE,  L.,  for  Appel  I  an  t. 

Stuaiit,  h.,  for  Respondent. 


PROGEDnRE.-FOLLE  ENCHERE. 

Cour  Supérieure,  Québec,  4  septembre  1.S60. 

Présent:  Taschereai;,  Juge- Assistant. 

Cloutier,  Demandeur,  vs.  Cloutier,  Défendeur,  et  Rhéaume, 
Opposant,  et  DiON,  Adjudicataire. 

Jvgé  :  1.  Qvi'une  motion  pour  folle  enchère  contre  un  adjudicataire, 
femme  séparée  de  biens  d'avec  son  mari,  sera  rejetée,  à  moins  qu'avis 
de  telle  motion  ne  soit  donné  à  son  mari  en  même  t^mps  que  tel  avis 
lui  est  signifié.  (1) 

2.  Qu'il  ne  sera  pas  permis  à  un  Opposant  de  faire  motion  pour  folio 
enchère,  avant  qu'il  se  soit  écoulé  un  délai  raisonnable  de  quelques 
jours  pour  permettre  au  Demandeur  de  faire  telle  motion,  après  lequel 
délai  il  sera  loisible  à  aucune  partie  dans  la  cause  de  faire  la  motion.  (2) 

L'Opposant  Ht  motion  pour  folle  enchère,  contre  l'Adjudi- 
cataire, épouse  de  Louis  Cloutier,  «epam^  de  biens  eti  justice 
et  dament  nutorisée,  attendu  qu'elle  avait  négligé  de  payer  le 
prix  de  son  adjiidication. 

Tas(;hereait,  Juge  :  La  motion  est  renvoyée,  premièrement, 
parce  que  cette  motion  n'a  pas  été  signifiée  au  mari  de  VAd- 
judicataire,  et,  (pioique  cette  objection  n'ait  pas  été  pi'ise  par 
les  parties  dans  la  cause,  la  cour  est  d'opinion  qu'il  est  néces- 
saire qu'avis  soit  donné  au  mari  de  l'Arljudicataire.  La  cour 
est  aussi  d'avis  que  cette  motion  doit  "tre  renvoyée,  par  la 
raison  que  la  motion  est  prématuré^  de  la  part  de  l'Opposant, 
et  (|u'un  délai  raisonnable  de  quelcjues  jours  devrait  être  accordé 
au  Demandeur  pour  faire  cette  motion,  après  lequel  délai  il 
eut  été  permis  à  l'Opposant  ou  au  Défendeur,  ou  autre  per- 
s(mne  ayant  un  intérêt  dans  la  cause,  de  la  faire.  Motion 
rejetée.  (10  I).  T.  H.  C,  p.  457.) 

Bossé  et  Bossé,  pour  le  Demandeur. 

Casault  et  Lanolois,  pour  l'Opposant. 

Talbot,  pour  l'Adjudicatjiire. 

(1)  V.  art.  m)C.  p.  C. 

(2)  V.  «rt.  691  V.  P.  C. 
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ENQUETE.— IRREGULARITES. 

Qdeen'sHench.Afpeai.Side,  Québec,  I7th  Deceinber,  185!). 

Hcfore   Sir   L.  H.  LaFoxtaixe,  Bait,  Cliief-Justice, 
Aylwin,   Duvai,,    Meredith   arnl    Mondelet,  Justices. 

SiJiM'i.E,  Appellaut,  and  Kennedy,  Reapondent. 

Jugé:  1.  Qu'un  t<''moin  sur  le  |x>int  de  laisser  lu  Province  jieut,  ne 
vertu  de  la  25'  (îeorge  III,  cap.  2,8ect.  12,  être  examiné  avant  lerapjxjrt 
de  l'action.  (1) 

2.  Que  des  irrégularités  jrraves  par  elles-mêmes  seront  censées  aban- 
données, s'il  n'en  est  porté  plainte  dans  l'an. 

Savoir,  si  cette  cour  doit  reviser  les  ordres  d'un  juge  faits  en  vacante, 
(jui  n'ont  jamais  été  le  sujet  de  réclamation  dans  la  Cour  inférieure. 

Aylwin,  Justice  :  The  Défendant  is  sued  bv  the  nanie  <>f 
John  Supple,  of  Pembroke,  in  Upper  Canada,  now  at  the  citv 
of  Québec,  lumber  ïuerchant.  The  suit  cominenced  by  cap'nis, 
the  return  day  of  tlie  process  was  the  21st  Septeniber,  1857, 
the  arrest  was  tnade  on  the  8th,  and  the  copy  of  the  dechirn- 
tion  was  left  at  the  sliei-iff's  office,  for  Défendant,  on  thf 
llth  September.  The  déclaration  contains  nothing  but  the 
coinnion  counts  in  assunipsit,  with  the  addition  of  one  "  for 
"  méat,  drink,  washing  and  lodging  and  otlier  necessaries."  A 
bill  of  parti  eu  Uirs  was  Hled  on  the  return  day,  2l8t  Septembei-, 
as  foUows,  J.  Supple  to  J.  Kennedy  Dr.  To  work  and  labour 
and  services  rendered  you,  from  .'iOth  September,  1850,  tu 
7th  Septeniber,  1857,  11  months  and  23  days,  at  ,£5  per 
inonth,  £58  Ki  8."  i)n  the  lOth  September,  a  pétition  wa-s 
preseiitetl  by  the  Plaintifï'  to  one  of  the  learned  judges  of  tln' 
Superior  Court  setting  fortli  that  Thomas  O'Mara  "now  attlic 
"  city  of  Québec  is  a  nece.ssary  and  material  witness  foryonr 
•'  petitioner,  to  prove  hisdemind  that  O'Mara  is  imniediately 
"  about  to  leave  the  Province  of  Canada,  whereby,  without 
"  an  order  foi-  his  examination  as  a  witness,  before  his  depar- 
"  ture,  your  petitioner  will  be  deprived  of  his  évidence,  as 
"  such  material  witness,  without  which  your  petitioner  cannot 
"  safely  proceed  to  trial."  The  prayer  of  the  pétition  is  for 
an  oi'der  "  that  Défendant  do  appear  before  you  in  chnmbers, 
"  in  the  court  house.  in  this  city,  on  Friday  the  eleventh  of 
"  September  instant,  at  the  hour  of  ten  in  the  forenoon,  and 
"  that  O'Mara  be  then  and  there  sworn  and  examined  as  .i 
"  witness,  in  the  usual  and  accustomed  manner,  uniess  good 
"  cause  be  then  and  ther«i  shewn  by  Défendant,  or  on  his 
"  behalf."  At  the  foot  of  this  pétition  are  written,  the  two 
followingorders  :  "  Let  the  prayer  of  the  foregoing   pétition 


(1)  V.  (Ut.  •24(»r.  V  C. 
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"  l»e  gi'unted,  aiul  let  the  aaine  be  served  up<»ii  Défendant, uiul 
"  let  Défendant  appear,  at  the  hour  and  place  nientioned  in 
"  tlie  pétition,  to  shew  cau(<e,  if  any  he  liave  against  the 
"  granting  of  the  prayer  of  the  pétition.  Québec,  lOth  Septeni- 
"  ber,  1857.  J.  Chabot,  .T.  S.  C."  "  The  Plaintiffappears  by  his 
"  att^irney,  Défendant  not  appearinjç,  anil  it  is  ordered  that 
"  Thomas  O'Mara  be  exainined  as  a  witness,  »us  prayed  for, 
"  thi.s  day,  at  noon,  in  the  court  rooni  of  the  Court  House,  in 
"  this  city.  Québec,  llth  Septeniber,  1857.  W.  Badgley, 
"  J.  S.  C."  There  is,  aftcr  this,  written  upon  the  sanie  paper,  a 
bailiff's  certifîcate  dated  Québec  llth  Septeniber,  1857, 
sigi.  d  "  Jos.  Plamondon,  H.  S.  C."  "  Avoir,  le  onze  du  courant, 
"  entre  neuf  et  dix  heures  du  matin,  signifié  \g  présent  writ  et 
"  la  déclaration  y  annexée  à  John  Supple,  Défendeur  en  cette 
"  cau.se,  en  lui  délivrant  des  copies  certifiées  d'iceux,  à  Québec, 
"  parlant  à  lui-même  en  personne,  et  en  lui  exhibant,  alors  et 
"  là,  les  présents  originaux  d'iceux  writ  et  déclaration."  On 
the  back  of  the  paper  is  written  another  certificate,  in  another 
handwriting  and  under  a  différent  signature  of  the  same  "  Jos 
Plamondon,  H.  C.  S."  and  not  bearing  any  date  whatever, 
stating  that  "  on  the  elev'nth  day  of  September  instant, 
"  between  nine  and  ten  in  the  morning,  I  did  call  and  was 
"  assured,  by  the  owner  and  keeper  of  the  house  (Mr.  O'Neil) 
"  that  John  Supple.  the  D-^fendant,  was  there  at  the  time, 
"  and  then  and  there,  delivn'ed  cei'tified  copies  of  the  writ 
"  and  déclaration,  pétition  and  order,  «c  h's  own  domicile, 
"  S])eaking  to  a  reasonable  person,  to  Mv,  U'Neil."  The  pen 
lias  been  drawn  tlirough  the  words  "  writ  and  déclaration," 
but  no  mention  of  erasure  of  words  is  to  be  foun<l  in  this 
certificate.  The  déposition  of  O'Mara  as  a  witnet, ,,  is  tiled  of 
record,  as  of  the  llth  September,  1857.  Itcontainsastatement 
that  "  Défendant  and  his  attorney  being  called  niake  default  ;  " 
the  jurât  is  signed  by  neither  of  the  honorable  judges  w  ho 
made  the  orders  above  mentioned,  but  by  the  learned  Chief- 
Justice  of  the  Superior  Court.  On  the  21  st  September,  the 
return  day,  an  appearance  as  attorney  for  Défendant  was  put 
in  by  Mr.  Duggan.  On  the  24th  September,  an  exception  à  la 
forme,  or  plea  in  abatement,  was  put  in  by  Défendant,  which 
was  dismis.sed  by  the  court  below,  on  the  3rd  April,  1858.  On 
the  4th  June,  1858,  a  demand  of  plea  to  the  action  was  made 
by  Plaintif!',  and,  on  the  19th  June,  Défendant  was  foreclosed, 
and  the  cause  inscribed  upon  the  rôle  des  enquè.teH,  for  the  ad- 
duction of  évidence  exporte.  It  does  not  appear,  by  the  record, 
*hat  the  cause  was  even,  at  any  time,  called  fi-om  the  roU  dei* 
enquêtes,  and  no  «lefault,  in  this  respect,  was  entered  against 
Défendant.  On  the  22nd  of  June,  Plaintifï'filed  an  inscriptic>n 
of  the  cause  upon  tlie  roll  de  droit,  t'or  final  bearing  on  the 
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lueritis,  ex  parte.  On  the  2îird  of  June,  Défendant  toiulonil 
issimble  pleas,  which  luwl  beon  aer\ed,  and  were  mnrkod  as 
luiving  been  presented  at  the  prothouotary's  office  on  the  day 
the  foreclosure  was   fyled  and   nioved   that  the  default  ami 
foreclosure   recorded   against   liini    be   takon  off,   tlie   cause 
strnck  froni  the  roll  de  droit  imd  enquête,  and  to  be  perniittecl 
to  file  his  pleas  to  the  action   lipoti  nuch  tenus  un   this  hono- 
rable court  shall  order.  On  the   25th  Juije,  the  part!  'S  were 
heard  upon  this  motion,  and  a curia  adv'mare  vidt  was  entered. 
Notwithstanding  this,  on  the  2()th  June,  the  parties  were 
affain  lieard  on  the  merits,  and  another  curia  advisare  vidt 
entered.  Nearly  five  months  afterwards,  on  the  20th  Novem- 
ber,  1858,  two  judgments  were  reudered  at  the  saine  tinie, 
rejecting  the  motion  to  tile  tîie  pleas,  und  condemning  Défen- 
dant to  pay  to  PlaintifF  £50  8  4,  with   interest  from  the  8th. 
September,  1857,  and  costs.  Thèse  are  the  judgments  brought 
up  for  revision  hère.  The  only  proof  consists  of  the  depositi(jii 
of  O'Mara,  taken  on  the  llth  September.  In  Malone  and  T<de, 
2  Lower  Canada  Reports,  99,  this  court  rejected  dépositions  of 
witnesses  taken  before  issue  joined,  although  the  déclaration 
and  a,  j^etitionfor  leave  to  examine  tkem  had  been  served  upon 
the  Dépendant,  on  the  ground,  that  service  at  Montréal  on  the 
29th  July,  was  too  short  notice,  to  attend  at  Québec,  on  the 
31st.  The  présent  is  a  nmch  stronger  cause.  To  pass  over  the 
anonialy  in  the  first  order,  by  which  the  prayer  of  the  pétition 
is  granted,  and  then  the  party  is   called   upon  to  shew  cause 
against  the  granting  of  it,  it  must  be  observed  that  no  notice 
of  this  pétition,  or  of  eithor  of  the  ordci-s  made  upon  it  was 
giyen  to  Défendant.  The  fii-st  certifîcate  relates  to  the  writ  and 
déclaration  only,  and  omits  ail  mention  of  the  pétition.  The 
second  refers  to  the  pétition  and  order,  but  there  were  iwo 
orders,  one  for  an  exauiination  at  ten  o'clock,  the  other  at  noon. 
Both  certiticates  mention  the  time  of  service  as  between  ninc 
and  ten  in  the  morning.   It  is  manifest   that,  even   admitting 
service  upon  Défendant  pei-sonnally,  between  nine  and  ten, 
appearanee  at  ten,  the  same  day,  was  not  to  be  expected,  and 
that  sufficient  time  for  préparation  was  not  given  him.  Nothing 
short  of  bringing  a  party  obtorto  collo  could  make  this  a  suffi- 
cient summons  even  in  a  court  of  pie  poudre.  The  second  cer- 
titicate  not  dated,  but  signed  and  written  in  another  hand- 
writing  than  that  of  the  bailliff,  Joseph  Plamondon,  with  words 
erased  and  unacknowledged  would  be  mère  waste  paper.  The 
prétentions  that   tiie   statement,  the   amiirance  of  O'Neil,  the 
oumer  and  keeper  of  the  house,  that  John  Supple  tuas  there  at 
the  time,  can  bind   Défendant,  is  not  to  be  listened  to,  any 
more  than  the  attempt  to  give  the  Défendant  a  domicile  in 
Québec,  at  O'Neil's,  to  whoin  neither  Christian  name  nor  addi- 
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tion are  given.  Tho  irregnhirity  of  those  procoedings  continues 
throughout.  The  Défendant  is  ihifanlteflby  Mr.  Justice  Badgley, 
at  fcn  i>cb)rl\  in  rlnonhi-vx,  and  tho  exainination  of  the  witness 
is  orderod  for  vtxni,  in  the  court  nxnii,  tu  the  rtnirt  housc,  but, 
either  no  notice  of  this  order  was  given  at  ail,  or  notice  of 
both  orih'rs  was  given  at  the  sanie  moment,  aftor  the  hipse 
of  the  hour  tixed  by  the  first.  The  first  certiticate,  rehi- 
ting  to  tliewrit  and  dechiration,  has  no  bearing  upon  the  point 
of  service  of  notice.  The  seccmd  mentions  one  order,  withoiit 
saying  which.  Again,  the  déposition  itself  asserts  that  the 
Jh'femldvt  (ind  his  nttornoji  ^vfve  ndlcd.  What  attorney  is 
not  nientioned,  but  the  only  appearance  by  attorn-y  was 
several  days  afterwards,  on  tiie  return  day.  I  hiy  stress  upon 
the  circumstance  that  the  cause  was  never  called  from  tlie 
roll  dex  enquêtes,  fii-st  Ix'cause  it  aocounts  for  the  absence  of 
a  Hjotion  by  Défendant  to  nject  tlie  déposition,  and  not 
because  it  vitiated  the  subse((ucnt  inscription  for  liearing.  The 
Defen<huit  moreover  tendering  an  issuahh'  ph'a,  and  submit- 
ting  to  any  conditions  to  bc  imposed  upon  him,  ought  to  hâve 
been  relieved  from  a  foreclosure  however  regular,  particularly 
as  he  had  put  in  bailto  the  action.  But,apart  from  theglaring 
irreguhirities  which  I  hâve  noticed,  there  is  an  objection  to 
thèse  prociuidings,  which,  in  my  opinioii,  is  insurmountable. 
The  examination  of  tlie  witness  rests  upon  the  I2th  section  of 
the  Provinclid  ordiminre  of  the  25  (îeo.  ITI,  cap.  2,  which 
embraces  two  chisses  of  cases.  First  :  "  In  cases  <>/"  si('l,:ne.s.s, 
and  when  the  ^fntnenx  cannot  iiii^iwA  the  court,"  the  (U)position 
may  be  taken,"  />//  antj  one  judge,  in  the  présence  of  the 
"  parties,  Plaintitt'  and  Defetidaut,  or  their  attorneys,  or  in 
"  their  or  either  of  tijeir  absence,  ((/ter  duc  notice  siffvAfied 
"  and  after  issae  joiiKid."  Nc^xt,  "  when  any  witness  may  be 
"  about  to  départ  the  province,  and  by  which  means  either 
"  party  miglit  be  deprived  of  his  testimony."  In  this  hist  ca.se, 
which  is  the  one  in  hand,  the  examination  is  to  take  place 
in  thé  nianner  as  above  expressed.  A  practice  was  introchiced 
at  Québec,  some  tifteen  or  twenty  years  ago,  to  examine  wit- 
nesses  before  issue  joined,  and  it  was  supposed  to  be  justified, 
because  the  words  before  insite  joiiied  were  not  repeated  in 
the  orlinance,  in  the  lattei-  part  of  the  chiuse  above  referred 
to.  The  répétition  of  thèse  words  is  unnecessary.  If  a  sick 
witness.  even  in  the  prospect  of  immédiate  death  cannot  be 
examined  before  issue  joined,  thejoinder  of  issue,  a  fortiori, 
must  précède  the  examination  ofa  witness,  merely  about  toleave 
the  pi*ovince  ;  sticli  a  witness  may  return  to  the  province,  or 
he  may  be  examined  under  a  commission,  why  then  should  lie 
l»e  examined  before  issue  joined,  when,  in  the  other  ca.se,  such 
examination  is  impossible,  althougli  the  loss  of  testimony  bo 
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inv|)iimltle  ?  Is  it  to  hv  suppoactl  tliat  thc  Ic^islatuiv  intciulcd 
to  iiiiike  H  «lirt't'iviu'c  so  iiiiportiint  iH'twet'U  thc  two  cIhhscs  nf 
cases  ?  In  the  présent  instance,  tlie  déclaratif )n  had  not  Itei-n 
served  upon  Défendant  liy  the  sherift'.  A  copy  vvas  U^ft  for 
hiiu  at  the  ofKce,  but,  at  what  hour  is  not  said.  It  contains 
nothin^  hut  the  connr.on  counts  in  assunipait,  particulars  are 
only  pr(Mluced  on  the  roturn  «hiy.  What  systeui  of  hiw  can 
toierato  tluî  exa!niTiati<3n  of  witnesses,  V)efore  the  arfor  has 
stated  liis  case,  or  the  reu»  ])leaded  to  it  i  How  can  the  oral 
exaniination  of  witnesses  be  regidated  by  the  j»d^e,  without 
a  deniand  and  an  issue  of  fact  botween  the  parties  ?  It  is  the 
lUis  contcHiatù),  la  contestation  en  canne,  which  uiakes  the 
cause.  The  suit  only  is  connnence<l  by  proccss,  which  brinfjs 
DefendaTjt  into  court  on  the  roturn  day,  but  the  cause  is 
fornied  by  tlu;  issue  raised  by  the  parties,  after  appcarance 
an<l  plea  pleaded.  It  is  true  that,  l)y  the  procédure  in  Franco, 
^^n  /tonvaii  anticiper  les  délais,  but,  the  ri^jht  to  do  this  lay 
in  Défendant,  not  Plaintiff.  Under  the  old  rules  of  practice  of 
the  King's  Bench,  at  Québec,  a  Défendant  in  actual  custody 
had  the  right  to  inscribe  the  cause  on  the  roll  des  enquêtes, 
and  to  force  on  Plaintif!',  but  this  was  only  after  issue  joined. 
The  delay  alloved  to  a  Défendant  to  appear  is  intended  to 
give  hiin  tinie  to  choose  an  attorney  and  to  niake  his  defence, 
can  he  then  be  dragged  before  the  tribunal  antl  thus  be  rnade  to 
answer  beforehand  as  he  nuist  do  if  he  is  to  confront  his 
adversary's  witne.sses,  and  cros.se-xamine  them  previously  to 
the  return  day.  The  construction  of  the  ordinance  sought  foi- 
.seenis  to  nie  répugnant  to  every  sound  principal  of  procéd.nrr. 
I  cannot  understand  how  a  Défendant  can  be  defaulted  before 
the  tinie  at  which  he  is  suninioned  to  appear  by  the  tirst 
process.  I  know  of  no  authority  to  give  countenance  to  the 
practice  contended  for,  which  seeuis  to  me  subversive  of  the 
right  of  a  fair  defence,  and  in  cases  of  capias  to  impose  hard- 
ships  upon  strangers  who  are  Défendants  in  our  courts,  not 
to  be  tolerated  in  a  civilized  community.  By  what  rule  is  the 
niateriality  of  a  question,  either  in  examination  or  cross- 
exaniination  to  be  determined,  and  how  could  an  indictment 
for  perjv  ry  be  sustained,  when  the  niateriality  or  immateriality 
of  the  évidence  is  contingent  upon  the  nature  of  the  issue, 
only  to  be  raised  and  perfected  subsequently  to  the  examina- 
on  of  the  witness.  If  an  express  enactment  to  this  effect  were  to 
be  found  upon  the  statute  books,  barbarous  though  it  might 
be,  it  would  hâve  to  be  obeyed,  but  I  am  unwilling  to  believe, 
more  particularly  after  the  case  of  Malone  and  Tate,  that  the 
practice  contended  for  in  the  présent  case,  would  be  sanction ed 
î)y  the  législature.  Process  in  the  nature  of  ne  exeat  regno,  to 
prevent  the    witness  from    leaving  the  ])rovince,  tyranuica 
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tlK>uj,'h  it  wouM  1h'.  would  Ik'  moro  consistent  vvitli  piu^rêihnr 
to  liiy  niind  than  to  force  a  Défendant  t<)  évidence  oi*  trial, 
before  issue  joined.  In  this  case,  Défendant  was  so  situated  as 
not  tt)  hâve  tinie  to  choose  attorney  or  counsel  before  the 
testiniony  was  taken  a^ainst  hini,  upon  which  aloije  he  was 
condenined.  I  ain  of  opinion  tliat  a  déniai  of  justice  has  l»een 
operate»!  by  the  proceedin^  in  the  court  below,  and  1  would, 
thcrefore,  reverse  the  judginent  appealed  froni,  and  would  set 
aside  the  testiniony  of  the  witness  O'Mara  and  order  the  pleas 
tendered  by  Défendant  to  be  placed  (^f  record  and  Hled.  1 
niust  therefore  dissent  froni  thejudgnientaboutto  be  rendered. 
Meredith,  Justice:  The  fi rst  question  tf)  be  consiilered  is 
this  :  eau  a  witness,  who  is  about  to  leave  the  province,  he 
exaniined  before  the  return  of  the  vvrit  of  suinnions,  under  the 
12th  sec.  of  the  25,  Geo.  111,  cap.  2.  The  j^jeneral  practice  in 
QueVjec  has  l)een  to  allow  a  witness  to  be  exaniined  under  the 
circumstances  above  stated  ;  and  1  think  this  practice  is  strict- 
ly  in  accordance  with  the  express  ternis  of  the  ordinance.  Tn- 
der  the  tirst  part  of  the  12th  section,  witnesses  prevented 
froui  attending  court  by  sickneas  cannot  be  exaniined  before 
a  judge  uiïi'd  after  inmie  joiited  ;  but  there  is  no  such  restric- 
tion as  to  the  exauiination  of  witnesses  about  to  départ  the 
province.  The  last  nientioned  witnesses  ma}',  it  appears  by 
the  latter  part  of  the  l2th  section,  be  exaniined  at  any  tinie 
after  the  institution  of  the  cause,  by  which  expre.ssion,  1 
think,  the  suing  out  of  the  writ  niust  be  understoo<l.  Assu- 
ming  that  an  order  could  legally  be  niade  in  the  présent  case 
for  the  examination  of  the  witness  Thomas  O'Mara,  the  se- 
cond question  is  :  ought  not  his  déposition  to  be  set  aside,  in 
conseciuence  of  the  insufficiency,  as  well  of  the  service  upon 
Défendant  of  the  Judge's  order,  as  of  the  bailiffs  return  res- 
pecting  that  service  ?  Judge  Chabot,  by  an  order  made  on  the 
lOth  of  September,  1857,  required  Défendant  to  show  cause, 
the  foUowing  day  at  10  A.  M.,  against  the  granting  of  an 
order  for  the  examination  of  O'Mara.  The  order  so  made  was 
not  served  until  between  9  and  10,  on  the  llth,  and  the  bai- 
lifï'  in  his  return  which  is  endorsed  on  the  pétition,  certifies 
that  he  served  a  copy  of  "  le  writ  et  la  déclaration  ci-annexée," 
instea  1  of  saj'ing  that  he  had  served  a  copy  of  the  pétition 
and  order.  It  is  more  than  probable  that  the  bai  lift  int<'nded 
to  say,  "  the  pétition  and  order,"  because  it  was  upon  tho.se 
papers  he  made  his  return  ;  moreover  the  copy  of  the  writ 
and  déclaration  had  been  served  before  the  date  either  of  the 
pétition  or  order.  Under  thèse  circumstances,  although  I  bave 
but  little  doubt  that  Défendant  did,  in  fact,  receive  a  copy  of 
the  pétition  and  order,  I,  nevertheless,  think  he  would  hâve 
hnd  good  ground  for  moving  in  the  court  below  for  the  rejec- 
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tion  of  O'Miira'H  t>vi<loiic('  ;  but,  hh  DcfeiKlmit,  wlio  in  a  suit 
for  wa^es,  was  licfore  tlio  Su|u'ri()r  (  'ourt  for  mon'  tliau  a  yi'ar, 
iiever  inadc*  aiiy  such  application,  1  tlniik  hc  must  1k^  lit'ltl  to 
liavc;  waivcd  liis  ri^lit  to  oltjcct  to  tlu;  irr('^ulariti«'s  alM)VO 
('oinplaiiH'd  of,  and  tliat  tiiis  court  ou^ht  not  to  reviso  ordt'rs 
m>u\e  hy  a  J  'ic  ht  varation,  ir/iic/i  irrrc  ncrev  nniijdaincil 
of  in  t/w  aturf  heUnv.  l  ani  awarc  that,  in  Malnnc  and  Tati-, 
«IcpofiitionH  of  witnessos  alunit  to  leavc  tlw^  province  wero  re- 
joctcd,  on  account  of  tlioir  havini?  bccn  takon  hcforc  tlu'  n- 
turn  of  tlic  writ,  but  tlic  judj^ujcnt  in  that  case,  as  was  ad- 
niittcd  at  tlic  timc  it  was  rcnflcied,  was  contrary  to  liie  prac- 
ticc  whicb  liad  obtaincd  for  a  considérable  tiincintlic  district 
of  Québec,  and,  as,  in  addition  totliis,  tliat  jud^ment  appeared 
to  tlie  Jud^cs  of  the  Superior  Court  in  this  district  to  be  con- 
trary t<»  the  lettur  and  spiritof  the  ordinance,  they  continued, 
solaj'as  1  ain  aware,  to  observe  the  old  pnictice.  About  four 
years  jift«'r  the  jud^uient  in  Mdlovf  and  Tdfc,  the  ipiestion 
now  raised  was  broufjht  under  niy  eonsi(h'ration,  in  Wnfnori 
VH.  Baldtvin,>uh\,  af  ter  consul  tin»;  Mr.  Justice  MoitiNand  Mr. 
Justice  BaI)(;LEV,  and,  with  their  concurii'iice,  J  allowed  a 
witness  who  was  about  to  leave  the  province  to  be  exauuned 
before  tlie  retui-n  of  the  writ.  Mr.  Justice  Cu  A  MOT,  in  October, 
1857,  niade  a  siniilar  order  in  the  case  of  GnilidDi  vs.  Ta/flor  ; 
and  the  saine  course  was  pursued  in  the  pre.sentcase  by  Mr.  Jus- 
tice CliAHOT  and  Mr.  Justice  Baimjlev.  Upon  the  whole,  J  ani 
of  opinion  that  the  judgnient  of  tlu;  court  below  ought  to  be 
corifirined,  as  being  in  accordancc  with  the  practice  of  the 
court,  and  the  letter  and  spirit  of  the  ordinance, 

M()NJ)ELET,  C,  Justice  :  Three  questions  arise  hère  :  Firstly, 
a  witness  alleged  and  sworn  to  be  abtait  leavinjj  the  pro- 
vince, was  exaniined  after  the  service,  but  before  the  return 
of  the  action,  is  such  a  proceeding  lej^al  î"  Secondly,  suppo- 
sing  it  to  be  lepil,  and  adniitting  that  a  judge  had  a  right  to 
fjrant  an  ord«îr  apainst  Défendant  to  show  cause,  within  an  ar- 
bitrary  delay,  why  such  witness  should  not  be  exaniined, 
could  this  Défendant  be  so  proceeded  against,  under  a  service 
not  of  the  pétition  and  order,  but  under  the  certified  returji 
of  the  bailifi'that  lie  served  the  writ  and  déclaration,  which 
is  to  be  presunied  to  hâve  nieant  pétition  and  order  'f  Tliii'«lly, 
adniitting  the  above  to  be  an  irre^jularity  which  of  itself,  if 
not  corrected,  was  fat»d,  could  such  an  irregularity  be  cor- 
rected  by  the  certiticate  of  a  bailitF  witlujut  any  date  to  it  ? 
ITpon  the  first  (piestion  I  hâve  no  doubt.  The  court  ha<l  not, 
nor  had  any  judge,  jurisdiction  over  Défendant,  until  the  ac- 
tion was  returned  into  court.  No  im^tanve  until  then.  'J'he 
Défendant  was  not  before  the  court.  So  deteiniined  and  déci- 
dée!, correctly  in   niy  opinion,  in  appeal,    by  the  honorable 
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.Tud^cH  Roi.i-AXi),  Paxkt  and  Ayi.win,  on  tlic  Utli  Oct., 
1851,  in  the  case  of  Midoni-  and  T<Jr.  The  sccîond  nucstion 
doe.s  not  admit  ot"  a  douht,  thei-e  has  heen  no  serviee  of  the  pf- 
iitinn  (111(1  oi'de.i'.  The  conrt  has  no  ri^ht  to  sultHtitute  its 
niere  ail)itrary  supposition  to  the  express,  distinct  and  phiin 
wording  of  tlie  certificate  of  th«'  hailift",  that  lie  served  the 
(vt'it  avd  (h'(i(ir(di(ni.  If  c»)urts  were  to  arropite  to  theni- 
selvoH  Huch  (langerons  ]M>weiH,  no  one  W(juid  Im;  safe  for  a  mo- 
ment. Ah  to  the  tliird  point,  it  is  of  sneh  elementarv  clear- 
nesH,  that  it  is  an  insult  to  coinmon  sensé  to  discuss  it;  a  re- 
tnrn  without  a  date  is,  of  coui-se,  no  return.  Ihit  hecause  it 
n])]>ears  hy  tlie  i-ect)rd,  tliat  l)ef<!n(huit  when  Ijefore  the  court, 
never  nioved  to  hâve  the  (h'position  taken  before  ihe  return 
(•f  the  action  rejected,  and  tliat  lie  filed  exceptions,  it  d(  ■  -uoi 
logically  foiiovv  that  he  waived  his  right  of  conjphiiniiig  of 
the  illegality  of  such  a  pi-oceeding,  b»it  it  shows  thnt  he  al- 
hmed  the  case,  thua  to  proceed,  with  manifcst  anc'  laring  ir- 
regularities,  without  taking  innnediate  (.»l)jection,  and  thiU  lu- 
wants  now  to  a>-'  iside  the  whole  of  the  proceedings  from  .iid 
includin»  Judge  Chabots  order  of  the  lOth  September,  1857, 
and  thai  the  parties  l>e  ordered  to  proceed  de  n<>r(t,on  pMy- 
ment  of  each  their  own  costs,  both  hère  and  in  the  ('oa  r  de 
}tre7}iière  ivstavce,  and  it  inust  be  admitted  that  this  preten- 
sion  is  supp<jrted  by  the  décision  in  the  case  of  Afalonc.  and 
Tdie,  and  such  should  be,  1  think,  pai^i  raivme,  the  judgment 
in  tlïe  présent  case. 

DUVAL,  Justice  :  The  court  is  called  upon  to  décide  whe- 
ther  a  Plaintift  has  a  right  to  examine  a  witness  after  the 
isHuing  of  process,  and  before  issue  joined  ?  Thiee  of  the  Jud- 
ges  are  of  opinion  that  he  has  that  right.  This  opinion  appeara 
to  me  to  be  founded  on  the  very  letter  as  well  as  the  spirit  of 
our  provincial  law.  The  act  of  25  Geo.  III,  cap.  2,  sec.  12, 
provides  for  two  cases.  Tlie  first  is  the  case  of  sickness,  when 
the  witness  cannot  attend  the  court.  In  such  a  case,  the  order 
allows  the  examination  of  tlie  witness  nfter  i^sue  joined.  The 
second  is  when  a  witness  is  about  to  départ  the  province,  whe- 
reby  either  party  may  be  deprived  oî  his  évidence.  Hère  the 
])arty  is  allowed  to  examine  this  witne,s8  in  every  cause  inMi- 
tided.  The  distinction  is  clenr  and  founded  on  reason.  Remark 
it  is  made  in  one  and  the  same  clause.  It  has  been  recognised 
by  the  courts  for  a  (juarter  of  a  century  to  my  knowledge, 
and  constantly  acted  upon.  A  late  décision  to  the  contrary 
has  been  referred  to.  If  this  décision  has  been  correctly  repor- 
ted,  which  is  doubtful,  for  it  was  denied  a  few  days  afterwards 
we  cannot  set  aside  the  judgment  pronounced  for  years,  be- 
cause  we  are  told  that  one  judgment  to  the  contrary  has  been 
given.    Our  opinion  is  clearly  and  decidedly  in  favor  of  Plain- 
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tiff,  and  it  is  based  vipoii  the  veiy  words  of  tho  clause  above 
refeired  to. 

Sir  L.  h.  LaFontaine,  Bart.,  Clnef- Justice  :  I  hâve  had 
sonie  difficultj'  in  arriving  at  a  conclusion  in  this  cawe,  in  con- 
séquence of  the  décision  in  Malone  and  Taie,  but,  intusmuch  as 
I  am  assured  that  the  practice  since  has  always  been  against 
that  décision,  I  concur  in  the  opinion  of  the  learned  Judgos 
who  are  in  favor  of  confirming  the  judgment  of  the  court 
below. 

Judgment  confirmed.  (10  D.  T.  B.  G.,  p.  457.) 

DufUJAN,  W.  E,,  for  Appellant. 

Jones  and  Hearn,  for  Respondent. 


Pi^ 


COMPENSATION. 

Sttperior  CoiTRT,  Québec,  -2  octobre  1800. 
Before  Taschereai',  Assistant- J udge. 

Ryan  et  al.  vs.  Hi^nt  et  al. 

Jugé  :  Dans  une  action  sur  un  billet  promissoire,  qu'un  plaidoyer  allé- 
bruant  qu'à  réel  éance  du  billet  les  Demandeurs  avaient  entre  les  mains 
(les  effets  appartenant  aux  Défendeurs  de  la  valeur  du  billet,  et  que  la 
dette  était  en  conséquence  compensée,  ne  vaut,  et  que  la  valeur  d'effets 
et  de  marchandises  ne  peut  être  opposée  en  compensation  à  une 
demande  pour  une  somme  d'argent.  (1) 

Action  or  promissory  note  for  £2000  0  0,  niade  by  Langlois 
&  Co.,  and  endoi-sed  to  Refendants,  who  endorsed  to  Plaintiffs 
who  brought  suit.  Plea,  that,  at  the  time  the  note  becaine 
due,  Plaintiffs  had  goods,  wares  and  merchandize  in  their  pos- 
session belonging  to  Langlois  &  Co.,  for  more  tlian  the  value 
of  the  note  ;  and,  secondly,  that  Plaintiffs  had  in  their  posses- 
session,  at  the  time  the  note  became  due,  money  belonging  to 
Langlois  &  Co.,  for  more  than  the  amount  of  the  note,  and 
that  the  debt  wasthereby  compensated,  The  Plaintiffs  demurred 
to  the  first  count  of  the  plea,  on  the  ground  that  possession  by 
Plaintiffs  of  goods  and  n>erchandize  belonging  to  Langlois  & 
Co.,  was  not  the  subject  matter  for  a  plea  in  bar  to  a  money 
demand  ;  and  to  the  second,  as  not  being  sufficiently  spécifie 
in  not  setting  forth  time  and  place,  and  the  amount  of  money 
alleged  to  be  in  the  possession  of  Plaintiffs. 

Vannovous,  in  support  of  denmrrer  :  The  first  count  of  the 
plea  is  had  as  not  shewing  in  what  capacity  Plaintiffs  hold 
the  goods,  wares  and  mercnandize,  whéther  as  bailees  or  other- 
wise  ;  and  the  second  is  equally  bad  for  want  of  sufticient 

(1)  V.  art.  1188  ce. 
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particular8  in  not  setting  forth  the  time  and  place  at  wliich 
the  munies  were  given. 

Parkin,  contra  :  Tlie  goods  and  money  being  in  the  posses- 
sion of  Plaintifts,  they  are  necessarily  acquainted  with  ail  tlie 
particulars  which  they  now  seek,  and  when  the  facts  are 
within  the  knowledge  of  the  adversary,  it  is  not  necessary  to 
plead  or  set  thern  forth  with  the  same  strict  accuracy  as  other- 
wise.  (1) 

Taschereau,  Justice  :  The  first  count  of  the  plea  is  bad  in 
not  setting  forth  the  nature  of  the  goods,  \vaies  and  nierchan- 
dize  alleged  to  be  in  the  possession  of  FlaintiflTs  ;  there  is 
nothing  in  tins  count  to  shevv  a  debt  claire  et  liquide  by  which 
compensation  can  be  pleaded,  and  the  deinurrer  is  niaintained 
in  so  far  as  regards  this  count  of  the  plea.  (10  /).  T.  B.  C, 
p.  474.) 

Vannovous,  for  Plaintiff. 

Anderson  and  Parkin,  for  Défendants. 


NOVAnON. 

Cour  Supérieure,  Québec,  5  octobre  18()0. 

Présent  :  Stu  art,  Juge. 

Noad  et  al.  vs.  BoircHARii  et  al. 

Jtigé  :  Que  l'acceptation  d'un  billet  en  renoii  velu^ment  «l'un  billet  anté- 
rieur, n'est  pas  une  novation,  à  moins  qu'il  n'y  ait  intention  expresse 
d'eflectuer  telle  novation.  (2) 

L'action  fut  portée  sur  un  billet  promissoire  en  date  du 
1er  février  1858,  pour  la  somme  de  ^400.00.  Deux  des  Défen- 
deurs, Glover  &  Fry,  firent  défaut,  et  l'autre,  Bouchard,  plaida 
que  le  billet  en  question  avait  été  fait  par  lui,  payable  à  son 
ordre,  et  ensuite  endossé  et  livré  à  Walker  &  Bouchard,  de 
laquelle  société  il  était  un  des  membres,  et  par  cette  société 
endossé  et  livré  aux  autres  Défendeurs,  Glover  &  Fry  ;  que  ce 
billet  fut  subséquemment  renouvelé  à  (quatre  différentes  re- 
prises, en  faveur  de  la  société  Walker  &  Bouchanl,  par  (Mover 
&  Fry  ;  et  qu'ensuite,  à  l'échéance  du  dernier  de  ces  billets,  la 
somme  de  $50  avait  été  payée  acompte,  et  un  autre  billet  d'un 
nommé  D.  A.  Bouchard,  le  frère  du  Défendeur,  en  faveur  dti 
Walker  &  Bouchard,  avait  été  accepté  par  Glover  &  Fry  en 
paiement  de  la  balance  ;  et  (^u'à  l'échéance  de  ce  dernier 
billet,  la  somme  de  $50  avait  été  payée  ac^-mpte,  et  un  antre 
billet  de  D.  A.  Bouchard  avait  été  accepté  par  (îlover  &  Fry 

(1)  Cliitty,  on  Pkadiiit/,  p.  222. 

(2)  V.  art  1171  C.  C. 
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en  paiement  de  la  balance  de  .S30().0O  ;  et  que  tons  ces  billets 
avaient  été  re^pectivernent  donnés  et  transportés  à  Glover  & 
Fry,  en  renouvellement  et  paiement  du  billet  sur  lequel  l'action 
était  fon<lée;  et  particulièrement  les  billets  de  D.  A.  Bouchard 
(jui  n'avait  jamais  eu  aucune  considération  ou  valeur  ])our  les 
deux  billets  ainsi  consentis  par  lui;  et  (ju'en  conséquence  il  y 
avait  novation  de  la  dette.  Il  fut  prouvé  que  tous  les  billets 
donnés  en  renouvellement  furent  remis  à  Walker  &  Boiwhard, 
mais  que  Glover  &  Fn/  avaient  toujours  gardé  le  premier 
billet,  le()uel  ils  avaient  transporté  pour  valeur  re(;ue  aux 
Demander.rs. 

Casaui/I",  pour  les  Demandeurs  :  Les  billets  donnés  en 
renouvellement  n'ont  pas  opéré  novation,  parce  qu'ils  n'otjt 
])as  été  acceptés  par  Glover  &  Fry  en  paiement,  mais  seule- 
ment connue  sûreté  collatérale  ;  et,  pour  opérer  novation,  il 
faut  (ju'ilait  intention  de  faire  telle  novation.  (1) 

Stuaht,  Juge  :  Glover  &  Fry  ont  accepté  les  billets  en  re- 
nouvellement seulement,  c(mnne  sûreté  additionnelle,  et,  con- 
séqueuiment,  l'on  ne  pouvait  leur  plaider  novation,  et,  si  l'on 
ne  pouvait  leur  plaider  novation,  ce  moyen  de  défense  ne 
peut  être  invo()ué  à  l'encontre  des  Demandeurs.  Pour,  consti- 
tuer novation,  il  faut  qu'il  y  ait  intention  d'effectuer  telle 
novation,  toutes  les  autorités  citées  établissent  ce  principe 
bien  clairement.  Si  Bouchard  avait  l'intention  de  faire  nova- 
tion, il  aurait  dû  demandera  Glocer  &  Fry  de  lui  remettre  le 
premier  billet.  Actic  n  maintenue.  (10  D.  T.  B.  C,  p.  470.) 

Casault  et  Langloi.s,  pour  les  Demandeurs. 

Fournie»  et  Gleason,  pour  Bouchard. 


DEPENS-REVISION. 

SuPERioR  Court,  Québec,  2"*^  October,  18G0. 

Before  Taschereau,  Assistant-Judge. 
Kerr  vk.  CjU(iV. 

Jugé:  1"  Quo  la  cour  examinera  les  termefi  d'nn  jugement  do  la 
Cour  (l'Aii|iel  afin  do  constater  cjueis  frais  ont  été  accordes. 

2"  Que  lorsque  la  Cour  d'Appel,  dans  une  action  en  donnua^e  pour 
la  somme  de  .€5000,  accorde  au  Demandeur  la  somme  de  £2  10,  avec 
déf)en8,  le  Demandeur  n'a  droit  qu'aux  frais  comme  dans  une  action 
de  la  Cour  do  ("ircuit  pour  ce  montant. 

îW  Que  les  frais  accordés  seront,  sous  la  12' Vict,  cap.  158,  sect.  82, 
réglés  par  le  montant  du  jugement  rendu,  à  moins  que  par  les  termes 

(  l  )  Nouguier,  Lettres  de  chniKje,  n'"  (i(>2,  003  ;  2  Alauzet,  Droit  commenial, 
n*"'  524  ;  1  Punletisiis,  JJroit  comme rcial,  n"  221  ;  4  Pothier,  Contrat  de 
rhaïKje,  n"  12»  ;  7  K.  J.  U.  Q.,  p.  21 S  ;  Brotm  vs.  Maillonx. 
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du  jugement  il  n'apparaisse  qu'il  <''tnit  de  l'intenlion  de  la  cour  d'ae- 
t'order  des  frais  i)lu8  considérables. 

4^  Qu'une  partie  qui  fait  motion  pour  reviser  certains  items  tax^'s 
parle  protonnta  ire.  abandonne  le  droit  d'objecter  aux  autres  items; 
et  une  motion  jiour  reviser  ces  derniers  items  sera  rejetée,  quoique  la 
jtartie  faisant  cette  seconde  motion  offre  il'en  payer  les  frais. 

The  Plaintiff  sued  Défendant  in  dama^jes  for  libel,  for  the 
siuu  of  £5000  0  0.  Tlie  Pefendant  by  an  incidental  cross- 
(leniand.claiinedasiuiilar  amount  frorn  Plaintitf.  The  Superior 
Court  di.-ntissed  botli  aetions,  each  part}'  paying  his  ovvn 
costs.  Froni  this  jndj^ment  Plaintiff*  Kerr  appealed.  The  C^»nrt 
of  A])peal8  reversed  the  jud^ment.  and  awarded  Kerr  the 
sum  of  £2  10  0,  dania^ess  with  costs.  Tlie  protlionotary  taxed 
Plaintiff's  bill  of  costs,  awardinj;  liini  the  suni  of  £12  10  0,  as 
attorney's  fee,  being  tlie  fee  of  a  first  class  action  in  the 
Superior  Court. 

(«u<iY,  for  Défendant,  moved  to  revise  the  taxation  con- 
teiidin^,  that,  inaaniuch  as  judgnient  was  only  rendered  for 
the  sum  of  £2  10  0,  Plaintitï's  fee  should  only  be  (Js.  8d.  the 
fcse  of  the  lowest  class  in  the  Circuit  Court,  according  to  the 
]2th  Vie,  cap.  38,  sec.  82. 

Ker|{,  for  Plaintiff,  nmintained  that,  inasnnich  as  the  Court 
of  Appeals  had  not  nientioned  in  its  judgnient  that  the  costs 
should  only  be  as  of  the  lowest  class  in  the  Circuit  C'<An't,  but 
h'id  used  the  words  costs  ^enerally,  the  taxation  of  the  pro- 
tlionotary was  correct,  and  he  was  entitled  to  a  fee  accordin^ 
to  the  aniount  sued  for,  and  not  according  to  that  for  whicli 
judgnient  was  rendered. 

1  ASCHEREAU,  Justice  :  The  ei»rht3'-second  clause  of  the  sta- 
tute  cited  provides  that  costs  shall  be  awardetl  accordin^r  to 
the  class  or  sum  for  which  judfjment  was  rendered,  and  not 
according  to  that  demanded,unless  the  court  in  which  the  ac- 
tion is  brought  order  otherwise.  Now,  I  bave  carefully  exa- 
mined  the  judgment  in  appeal,  and  I  find  nothing  in  the 
language  of  the  judgment  to  shew  that  it  was  the  intention 
()*'  the  court  to  impose  costs  of  the  hight  -t  class  in  the  Suiie- 
rior  Court  on  Défendant;  or  in  otlier  words  that  Défendant 
should  pay  ail  the  costs.  Tliere  is  nothing  in  the  language 
of  the  judgment  to  warrant  nie  in  departing  from  the  jiiovi- 
sions  of  the  clause  of  the  statute  above  referred  to,  seeing 
that  the  Court  of  Appeals,  although  it  had  the  jiower  to  do 
so,  bas  not  awarded  costs  of  a  liigher  class  than  that  for  which 
judgment  was  rendered.  'J'he  motion  is  therefore  gr.inted. 

(lUGV,  for  Défendant,  sulisequently.  m(»ved  to  revise  the 
taxation  of  other  items  in  the  bill  of  costs,  and  off'ered  to  pay 
t!ie  costs  of  the  motion,  inasmuch  as  he  had  omitted  to  in- 
clude  the.se  items  in  the  first  motion. 
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Kerr,  t'or  Plaintift*  conteuded  tliat  tlio  omission  to  usk 
for  the  revision  of  thèse  itetns  in  the  first  motion  opérât»  <! 
as  a  waiver  ot*  Défendants  elaim  to  hâve  them  rediice<l. 

Taschereaf,  Juge  :  Vu  (jue  le  Défendeur  par  sa  première 
demande  en  revision  de  la  taxe  du  mémoire  de  frais,  a  obtenu 
cette  revison,  et  que,  par  cette  preniière  demande,  le  Défen- 
deur ne  se  plaignait  pas  de  l'illégalité  de  la  taxe  des  items  ijui 
font  le  sujet  de  la  présente  demande  en  revision,  et  qu'en 
loi  il  ne  peut  y  avoir  qu'un  appel  en  revision  de  la  taxe  de- 
frais  faite  par  le  protonotaire  pour  tous  et  chacun  des  items 
d'un  mémoire  de  frais,  la  cour  renvoie  la  présente  motion. 
(10  i).  T.  B.  a,  p.  47S.) 

Kerr,  for  Plaintitf. 

(iuGV,  for  Défendant. 


CONTRATS. -INTERPRETàTION.-HARINE  INSURANCE. 

Pkivv  Councij.,  On  Appeal  from  the  Corirr  ok  Queen's 
Bench  for  Lower  Canada,  2'"*  and  ^"^  December,  1802. 

Présent  :  Lord  Chelmsford,  Lord  Kingsdown,  and 
Sir  John  Taylor  Colerid(je. 

The  Beacon  Life  and  Fire  Assurance  Company,  Appellants, 
a7id  James  Gibb  andothers,  Respondrnts. 

In  order  to  eonstnie  a  terni  in  ji  written  instrument,  wlien  it  is  nsed 
in  a  pecnliar  sensé,  differing  Ironi  its  ordinary  nieaninj;,  évidence  is  ad- 
nii>sil)le  to  prove  tlie  peunliar  sensé  in  whichtlie  parties  nnderstood  tiic. 
term,  bnt  évidence  is  not  admissible  to  contradict  or  vary  vvhatisplain. 

The  Word  "  premises,"  altb.ough  in  popular  lan^rnage  is  applied  U) 
buildings,  in  légal  language,  means  the  subject  or  thing  previously  e.\- 
piessed. 

A  policy  of  Insurance  agaiiist  fire  was  eflVcted  on  a  sliip.  Tlie  policy 
contained  a  proviso  to  the  efl'ect,  thiit  itand  the  insurancethereby  niude 
shonld  be  subject  to  the  several  condi lions  and  régulations  thereto  and 
thereon  expressed,  so  far  as  the  satne  were  or  should  be  applicable,  on»^ 
oftliese  conditions  (ail  of  which  were  priinarily  intended  to  a|)f)ly  to 
tlie  Insurance  of  bouses  and  buildings  and  were  in  the  forni  used  for 
that  purpos^e),  piovided  aniongistotherthings  that  if  more  than  tweiity 
jjounds  weight  ofgunpowder  should  be  "  on  the  premises"  at  the  tiine 
whcn  any  loss  bappened,  isuch  loss  would  r.ot  be  made  good. 

Hild  :  That  theproviso  in  question  was,  underthe  circumstances,  a|> 
plicable  to  tne  case  of  the  ship  in.«uied. 

^rhis  was  an  appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  in  Ijower  Canada,  reversing  a  judgment  of  the  Superior 
C^ourt  of  that  provinciî  in  an  action  hrought  by  Respondents 
agiiinst  Appellants  upon  a  policy  of  Insurance  against  fire  to 
tlie  extend  of  £1,000.  The  policy  was  on  the  steam-vessel 
Ttnto,  the  property  of  Respondents,  described  a  Nona  lyiiig 
at   Sor(>l,  to   ply  between   Québec  and    the    Upper  Ijjikes,' 
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an<l  containol  tl\e  follovviiifï  proviso,  "  tluit  tliis  policy,  and  tlio 
insurance  liereby  inade  .shall  l)o  subject  to  the  several   condi- 
tions and  régulations  herein  and  heroon  expressed,  so  far  as 
th«!  sanie  are  or  shall   be  applicable,  in  the  sanie  manner  as  if 
the  sanie  respectively  were  repeated  and  incorporated  in  tins 
policy.  "  The  conditions  in  question,  Hfteen  in  nuinber,  which 
were  entloraed  upon  the  l)olicy,  were  framed  and  priniarily  in- 
tended  to  apply  tohousesand  laiildings,  an«l  contained,  among 
other  stipulations,  the  following  condition.  No.  7  :  "  No  lo.ss 
occasioned  by  or  throuji;h  any  invasion,  rébellion,  riot,  tuniult, 
insurrection  or  commotion,  or  by  or  though  any  military  or 
usurped  power  or  foreign  enemy,  will  be  made  good,  nor  any 
loss  by  theft  at  or  after  a  lire  ;  books  of  accounts,  deeds,  wri- 
tings,  manuscripts,  securities,  bills,  bonds,  ready  money,  and 
gunpowder,  are  not,  under  any  circumstances,  assured.    'l'he 
Company  will  not  be  responsible  for  any  loss  arising  on  hay 
or  corn  destroyed  or  daniaged  by  its  own  natural  heating,  but 
will  pay  the  loss  which  may  happen  to  any  other  contiguous 
property  assured  in  conséquence  of  tire  so  occasioned.  No  loss 
will  be  allowed  for  any  goods  or  utensils  which  may   be  des- 
troyed or  damaged  while  undergoing  any  process  of  manufac- 
ture in  or  by  which  the  application  of  tire  beat  is  used.     The 
Company  is  not  l'esponsiltle  for  or  liable  to  pay  any  loss  or 
damage  occasioned  by  or  though  any  explosion  ;  and  if  more 
than  twenty  pounds'  weight  of  gunpowder  shall  be  upon  the 
preniises  at  the  time  when  any  loss  happens,  such  loss  will 
not  be  made  good.  The  use  ot"  gas-lights  is  allowed,  provi- 
ded  the  gas  is  not  made  on  the  preniises  ;    but  this  company 
will  not  be  responsible  for  any  loss  or  damage  occasioned  by 
orthrough  the  use  of  camphene.  "   On  the  17"^  of  July,  1850, 
the    Tinto  whilst    on    lier  voyage    from    Québec,  was  <les- 
troyed  by  tire,  having  at  the  time  on  board  a  quantity  of  gun- 
powder exceeding  the  weight   mentioned  by  the  above  con- 
ditions.   Respondeiits  sued  A[)pellants  in   the  Superior  Court 
for  the   sum  insured.    The    déclaration    set  out    the  policy, 
and  averred  a  loss  by  tire,  and  claimed  judgment  for  £1000, 
being  the  amount  of  the    policy,  with  interest.    Appel lants 
pleacled  a  défense  au  fonds  en  fait,  and  by  a  perpétuai  peremj)- 
tory  exception,  liéreniptoive  en  droit,   alleged  three  grounds 
of  defence,  the  tirst  and  orily  material  one  being,  that  the  policy 
was  made  subject  to  certain  conditions  and  régulations  therein 
and  thereou  expressed,  by  which  it  was,  amongst  other  things, 
agreed  between  Appellants  and  the  owners  of  the  property 
insured   by  the   policy  that  if  more   than   twenty  pounds' 
weight  of  gunpowder  should  be  upon  the  promises  at   the 
time  when  any  loss  shoidd  happen,  such  loss  would   not  bc 
Iliade  good  ;  and  that  at  i\\v  time  when  the   steam-propeller 
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was  (lestroyorl  hy  Hre,  there  wa8  on  board  of  tlu)  vessel  a 
larger  (|uantity  of  guu[)o\v(ler  thaii  tvventy  pouiuls'  weijrjht, 
by  reason  whoreot'  Appellants  were  not  repoiisiblo  for  any 
loss  vvl\ich  Kospoiulents,  or  the  persons  in  vvhose  favonr  tlu\ 
policy  was  niade,  uiight  hâve  suffered  by  reason  of  the  tire. 
Kesponcl(!nts,  by  their  gênerai  ansvver  to  the  perpctnal  excep,- 
tion,  (lenied  the  allégations  contained  in  it  in  fact  and  in  law. 
Appellants  replied,  and  issue  being  joined,  declared  theii- 
option  of  a  trial  by  jury,  whereupon  the  (piestion  to  be  sub- 
•  iiiitted  to  the  jury  were  settled  in  accordance  with  the  practice 
of  the  coiut,  as  prescribed  by  the  Provincial  Statute,  14th 
and  15th  Vict.,  c.  89,  sec.  4,  by  Mr.  Justice  Meredith,  before 
whom  the  cau.s(î  was  afterwards  tried.  The  ((uestions,  which 
were  eight  in  luitnber,  were  entirely  of  fact,  and  the  jury 
answered  ail  in  the  affirmative,  and  found  that  the  policy  had 
been  executed,  that  the  Tinto  had  been  destroyed  by  fire 
whiist  covered  by  it,  and  that  satisfactory  proof  of  the  loss 
had  been  niade  to  an  aniountexceediiiff  the  suni  insured.  The 
third(]uestion  submitted  to  the  jury  waa  as  follows  :  "/tthe 
time  tiie  steamer  Tinto  was  so  consumed  by  tire,  was  hère 
any  quantity  of  gunpowder  on  board  the  steamer;  and  if  .so, 
what  weight  oi'  (piantity  f  "  To  this,  the  jury  answered  : 
"  Yes  ;  we  tind  that  a  |>ackage  containing  aboutone  hundred 
pounds  of  povvdtn-  was  on  board  as  freight,  and  which  the 
owners  of  the  steamer  were  not  precluded  by  their  policy 
from  carrying."  At  the  trial  Plaintitfsoftered  évidence  to  prove 
that  it  was  customary  to  carry  on  freight  gunpowder  in  crafts 
navigating  the  inland  waters  of  the  province  such  as  the 
Tinto,  hntt]ui  évidence  was  ruled  inadmissible  by  the  Judge. 
After  the  trijd  Appellants  having  set  down  the  cause  for 
having  upon  the  merits,  moved  the  fSuperior  Court  in  the 
foliowing  terms  ;  "  That,  inasmuch  as  the  jury  before  whom 
this  cause  was  tried,  on  the  20th  of  April  last,  were  in  answer 
to  one  ot  the  (piestion  submitted  to  them,  required  to  tind 
what  quantity  or  weight  of  gunpowder  was  on  board  of  the 
steamer  TinJo  at  the  time  of  her  loss  ;  and  inasmuch  as 
the  jury,  tinding  and  stating  such  quantity  or  weight,  hâve 
added  to  their  answer  a  further  statement  or  tinding  to  the 
etfect  that  the  gunpowder  was  carried  tis  freight,  and  that 
the  Plaintiti's  were  not  restricted  by  the  policy  from  carrying 
it  ;  and  inasunich  as  such  further  statement  or  tinding  was 
was  not  pertinent  to  the  pleading  and  did  not  tîow  from  any 
matter  raised  by  the  pleadings  in  the  cause,  inasmuch  as  the 
right  of  the  Plaintiti's  to  carry  the  weight  of  gunpowder  was 
not  submitted  to  the  jury,  and  by  reason  thereof  such  addi- 
tional  statement  or  tinding  aforesaid  is  illégal,  irregular  an<l 
unwarranted  ;  the  samo  be  rejected  suppressed  and  set  aside, 
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with  (îosts."  Tins  motion  was  henrd  and  reheard  several  tiines  ; 
and  ultiniafcoly  on  tho  Ist  ot'  Jnne,  1850,  tlie  Snperior  Court  at 
Québec  gave  judginent  in  favour  of  the  motion,  and  ordered 
that  the  additional  Hnding  or  statoment  of  the  jury  com- 
phiined  of  in  the  motion  should  he  suppressed  and  set  aside, 
with  costs,  and  givc  final  jutlgment  for  the  présent  Appel- 
hmts  disniisaing  the  action  with  costs.  Against  tliat  judgmont 
the  présent  Respondents'  appealed  to  the  CVjurt  of  Queen's 
Bench  for  Lower  Canada.  The  Judges  of  the  Court  of 
Queen's  Bench  differed  in  opinion.  The  Clnef-Justicc,  Sir 
Louis  H.  LaFoxtaine,  and  the  Puisné  Judge.s,  MoN'DELETaîul 
Badolev,  being  of  opinion  that  the  jugdment  of  the  Superioi 
Court  shouhl  be  rcversed  ;  and  tlie  other  Judges  Aylwix  and 
Duval  beingof  opinion  that  it  sliould  be  aftirined.  The  ma- 
jority  being  in  favor  of  Phiintifis  bolow,  the  Judgment  was 
reversed  and  given  for  tho  Plaintitt's  below,  for  the  amount  of 
the  policy  and  costs.  The  reasons  given  l>y  three  of  the  learned 
judges  for  their  judgment,  were  in  substance  as  follows  :  Mi'. 
Justice  MoNDELET,  observed  :  There  are  two  (piestions  which 
n)ay  as  well  at  (mce  ho  incpiired  into  :  First,  do  the  words 
"  upon  the  premises  "  apply  to  a  steamer  ?  It  is  évident  that 
the  form  of  the  policy  which  lias  been  used  is  one  which  was 
used  with  respect  to  houses  and  buildings  or  innnoveable  pro- 
perty.  It  is,  therefore,  one  which  should  not  hâve  been  made 
use  of  relative  to  a  seteamer.  But  inasmuch  as  this  pc^licy, 
though  improper,  bas  been  accepteii  by  the  insured,  and  that 
they  nnist  be  taken  to  bave  read  it  since  they  bave  aigned  it, 
it  is  right  and  just  that  the  word  "  premises  "  should  be  inter- 
preted  against  theni,  and  a<ljuflged  to  refer,  between  the  parties, 
to  the  steamer,  which  was  the  object,  the  .sole  object  insured. 
Secondly,  such  being  the  interprétation  which,  in  my  opinion, 
shotdd  attach  to  the  seventh  clause,  was  it  within  the  province 
of  the  jury  to  add,  in  answer  to  the  third  question  put  to  theni, 
"  Yes,  we  find  that  a  package  containing  about  one  hundred 
pounds  of  powder  was  on  board  as  freight,  and  which  the 
owners  of  the  steamer  were  not  precluded  by  their  policy  from 
carrying  ?  "  I  answer.  No.  Because  the  question  as  to  wether 
they  had  a  right  to  carry  as  freight  or  otherwise  any  amount 
of  powder  was  one  ft)r  the  court,  an;l  not  for  the  jury,  who  hâve 
assumed  a  power  which  they  do  not  possess;  they  bave  transcen- 
ded  both  their  own  attribution,  and  the  question  put  to  them, 
which  was  purely  and  simply,  "  at  the  time  the  steamer  Tinto 
was  so  consumed  by  fire,  was  there  any  quantity  of  gunpowder 
on  board  the  steamer  ;  and  if  so,  what  weight  or  quantity  ?  It 
was  at  the  hearingcontended  that  the  jury,  by  using  the  word 
"  powder"  in  their  answer,  did  not  jissert  that  there  was  any 
gunpowder  on  board  the  steamer."   This  tlimsy  pretension  is 
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easily  set  at  reat.  Being  nskod  whetlier  there  vvas  any  (juan- 
tity  of  fçunpow<ler  on  boani,  they  answer,  "  yes."  Tlio  word 
"  powder,"  theret'ore,  which  they  use,  tlïey  inust  Imve  inteiwJcd 
to  luean  gunpowder  ;  otherwise  they  would  not  hâve  aiiswered 
toiiehing  an  objeet  which  they  vvere  not  (juestioned  about.  But 
does  it  loUow  that  because  there  was  gunpowder  on  board, 
over  201bs,  that  Appellants  (presentRespondentsjhavelost  their 
recc)urse  aj^ainst  Respondents,  vvho  hâve  not  proved  that  the 
ffre  vvas  oceasioned  by  that  powder  f  Sucl»  insuranees  are  to 
be  carried  out  in  good  faith,  it  vvili  be  said,  and  it  ia  unjust 
that  the  insured,  who  pay  their  preniiuni  regularly,  should 
lose  their  property,  and  the  arnount  of  the  insuraoce,  when 
the  fire  lias  not  been  the  resuit  of  vvhat  is  charged  upon  theni 
as  a  violation  of  one  or  more  of  the  conditions  inserted  in 
or  on  the  policy.  On  the  other  hand,  it  inight  be  said  that  if 
courts  of  justice  bind  down  the  Insurance  company  to  prove 
that  the  tire  was  caused  by  the  very  thing  which  the  insure<l 
was  prohibited  having  on  the  preniises,  it  may  happen  that 
in  such  cases  when  the  tire  bas  thus  been  the  resuit  of  the 
violation  of  the  policy,  the  insurance  companies  will  bave  to 
pay  the  amount  insured,  which  would  be  unjust,  it  being  often- 
tinies  impossible  to  trace  the  tire  to  any  cause.  Still  I  incline 
towards  a  fair  and  libéral  view  of  tins  matter,  and  I  prefer 
adopting  tlie  coui-se  which  was  the  motif  in  the  judgment  of 
this  court  at  Québec  in  the  case  of  Goldsmid  et  al.  &c.,  on 
18th  Jainiary,  1854  (before  Rolland,  Panet,  Avlwin  and 
MoNDELET,  Justices).  Correctly  did  Mr.  Justice  Rolland 
remark  that  it  is  a  contrat  aléatoire,  and  it  muât  be  carried 
out  in  good  faith.  In  England,  omissions,  &c.,  by  themselves 
might  bave  been  fatal,  but  in  our  sy.stem  it  requires  proof  of 
déception  and  fraud,  and  a  further  proof  that  by  such  cause  the 
fire  bas  extended  !  And  rightly  was  it  ruled  by  the  court  that 
when  there  is  no  évidence  of  bad  faith,  concealment,  frautl,  or 
négligence,  and  no  proof  that  the  tire  was  caused  by  what  was 
prohibited,  the  insured  should  not  lose  bis  insurance.  This  is 
consonant  to  the  spirit  of  our  laws  and  jurisprudence,  and 
strictly  just.  It  appears  to  be  admitted  by  writers  on  the  Code 
(le  commerce,  that  previous  to  the  ortionnance  of  16H1,  and  up 
to  the  Code  de  commerce,  there  was  beaucoup  d! incertitude  as  to 
whether  concealments  by  réticences,  when  they  had  not  been 
the  cmises  of  the  sinistre,  operated  the  nullity  of  the  policy,  or 
that  it  was  only  the  Code  de  commerce  that  put  an  end  to 
those  incertitudes.  Those  wdio  since  hâve  shown  themselves 
80  very  rigorous  bave  evidently  written  under  the  influence 
of  the  Goae  de  commerce,  There  is  not  a  word  on  this  point  in 
the  Ordonnance  of  1G81  ;  so  much  so,that  even  Pot/iier  trcain 
thoso   réticences  as   in  fore    conscieidla;  (Traité  du  contrat 
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d'assurance,  tome  3,  eh.  8,  s.  8,  n'  193.)  As  to  those  (oue 
or  two)  who  ^ratuitously  speak  of  the  jurisprudence  on 
that  point,  they  should  hâve  taken  the  trouble  to  prove  their 
assertions  ;  they  did  not  even  attempt  it,  very  likely  for  the 
bestof  ail  reasons.  Potfiier  has  beau  more  prudent,  more  mo- 
dest  and  true.  Supposin^  there  had  been  such  a  jurisprudence, 
it  would  after  ail  hâve  been  posterior  to  the  Ordonnance  of 
1081,  and  not  in  the  leasi  guiding  hère  even  if  correct.  But 
there  does  not  appear  to  hâve  existed  such  a  jurisprudence. 
At  ail  events,  such  a  jurisprudence  would,  in  my  opinion,  hâve 
been  a  very  erroneous  one.  The  only  tempérament,  in  such  a 
matter,  the  only  just  one,  would  be  on  the  part  of  the  insurer 
to  claim  a  déduction  from  the  amount  to  be  paid  to  the  insur- 
ed, the  différence  in  the  premiuni,  id  est  in  the  amount  additio- 
nal,  which  the  insurer  would  havo  demanded  if  such  greater 
risk  had  been  mentioned.  Novv,  as  to  what  the  jury  added  in 
their  answer  to  the  third  question  put  to  them,  I  think  it 
should  be  held  to  be  mère  surplusage,  and  as  non  avenu.  I 
really  do  not  understand  why  the  party  went  to  the  trouble 
of  making  a  motion  to  hâve  that  part  of  their  answer  struck 
out  ;  it  was  an  out  of  the  way  proceeding  ;  and  I  much  less 
understand  how  the  court  should  hâve  so  hesitated,  and  or- 
dered  so  many  rehearings.  As  to  the  final  judgment,  I  think 
it  is  wrong  :  tirst,  in  having  granted  such  a  useless  motion  ; 
secondly,  in  having  dismissed  the  Plaintiff's  action  ;  thirdly, 
it  being  not  at  ail  the  judgment  which  is  rendered  in  such 
cases.  The  court  went  into  the  merits  of  the  exceptions,  &c. 
Ce  n'est  pas  là  la  manière  de  décider.  The  judgment  should 
hâve  been  grounded  upon  the  verdict  simply.  It  is  moreover 
my  opinion,  that  there  was  no  necessity  fora  new  trial;  Plain- 
titfs  do  not  require  a  new  trial,  they  want  a  judgment  upon 
the  verdict,  and  there  ought  to  hâve  been,  and  tliere  ought 
now  to  be,  a  judgment  in  their  favour  upon  the  verdict,  for 
£5,000. 

The  Chief-Justice,  Sir  Louis  H.  LaFontaine  added  that 
the  décision  in  the  case  of  Goldsmid,  in  his  opinion,  applied 
to  the  présent  case,  and  concurred  in  the  conclusion  arrived 
at  by  Mr.  Justice  MoNDELET. 

Mr.  Justice  Badgley  :  It  must  be  remarked  that  the 
policy  in  every  particular,  its  stipulations,  conditions,  and 
provisoes  with  the  sole  exception  of  the  description  of  the 
Bubject  of  the  Insurance,  was  solely  and  simply  a  land  policy, 
used  and  issued  for  insurance  against  fire  of  houses  and 
buildings.  It  contained  ail  the  usual  and  known  conditions, 
provivsoes  and  limitations  inserted  in  such  instruments  and 
notoriously  adopted  by  insurance  offices  transacting  such 
business  in  this  province,  and  taking  risks  against  fire  upon 
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houses  and  buildings.  Aniongst  the  stipulations  contained  in 
tiie  policy  was  that  in  the  soventh  condition  (vvliicli  he  statod 
and  continued)  without  adverting  to  the  other  objections 
raised  by  Défendants  in  this  action,  tljo  chief  and  main 
objection  is,  that  at  the  tinie  of  the  accident  there  was  on 
board  the  steamer  more  than  20  Ibs  of  gun])ovvder.  As  already 
observed  the  conrlition  in  this  respect  is  one  of  those  whicU 
notorionsly  belong  to  policies  for  houses  and  buildings,  and 
the  propriety  of  such  condition  for  such  subjects  need  not  be 
denied,  "  if  more  than  20  Ibs  of  gunpovvder  be  found  upon 
the  premises  at  the  tinie,"  &c.,  naturally  intending  that  such 
quantity  of  gunpovvder  was  usually  kept  in  such  houses 
and  buildings  for  use  by  the  occupants  or  the  family,  &c., 
necessarily  increasing  the  risk.  But  in  this  case,  it  must  he 
remarked,  that  the  steamer  in  questi(m  was  a  steam  freight 
propeller,  so  acknowledged  Ijy  Défendants  themselves  in  tlieir 
policy  and  that  the  fact  of  tîu;  gunpowder  being  on  board  at 
the  time  of  the  accident  is  settled  by  the  verdict  and  finding 
of  the  jury,  neiti.er  objected  to  by  Défendants  nor  interfered 
with  by  the  court,  and  is  qualified  by  the  finding  to  the  third 
articulation  of  facts.  The  gunpowder  on  board  was  not  there 
as  being  in  a  house  or  building,  to  be  kept  there  for  use,  but 
as  freiglit  for  transportation  from  one  place  to  another  by  a 
freight  steamer.  Now,  this  fact  is  not  one  intended  by  the 
coui't,  but  bas  been  distinctly  found  by  jury  and  forms  port 
of  the  record.  Moreover,  the  policy  contained  the  following 
proviso  :  provided  always,  that  this  policy  and  the  assurance; 
hercby  made  shall  be  subject  to  the  several  conditions  and 
régulations  herein  and  hereon  expressed,  so  far  as  the  sanie 
are  or  shall  be  applicable,  in  the  sanie  nianner  as  if  the 
same  respectively  were  repeated  and  incorporated  in  this 
policy.  It  is  manifest  from  this  proviso  that  tho  condi- 
tions and  régulations  expressed  in  the  policy  are  not  abso- 
lute  and  positive  ;  they  are  conditions  and  régulations  only 
so  far  as  tliey  are  applicable,  and  for  their  applicability 
they  are  dépendent  upon  the  subject  of  tlie  insurance,  a  freight 
steamer  which  is  thus  described  in  the  policy.  The  hull, 
tackle,  apparel,  and  other  articles  of  outfit,  including  boats, 
furniture,  linen,  plate,  glass  and  earthenwere,  engine  and 
machinery,  of  the  steam  propeller  Tintu  now  lying  at  Sorel, 
to  ply  between  Québec  and  the  Upper  La':es,  including 
winter  jisks,  retitting in  the  spring.  Fires  allowed  to  be  made 
during  the  continuance  of  the  présent  policy.  Now,  can  it  be 
said  that  the  condition  as  to  the  20  Ibs  of  gunpowder  being 
found  upon  the  premises,  a  house  or  building  applies  to  this 
steamer  ?  As  mère  freight  more  than  20lbs  would  be  as 
little  dangerous,  fis  that  précise  quantity  whilst  in  a  house  or 
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buiUlin^^  20  llis  nvouM  be  (|uito  us  (Iiuifîerou.s  as  a  larger 
(|uantity,  the  applicability  of  the  c()ii<litioii  aiul  régulation  in 
tliis  ro.spoct  is  not  strikin»;.  But  tbe  contract  is  to  be  conatrued 
according  to  the  intention  of  the  parties  at  the  time  of  its 
entry  upon  and  nioreover  is  to  be  subject  to  good  faith  on 
both  sides.  Whether  a  spécifie  article  or  thinj^  is  covered  by  a 
policy  nuist  be  inferred  froni  its  context  is  a  rule  in  favour  of 
niHurers,  and  itis  also  a  rule  as  cerudn  for  the  insured,  that 
conditions  in  policies  are  to  be  con?  hued  strictly  against 
those  for  whosebenetit  they  arc  introd'ved  vvhen  they  impose 
burdens  o;i  the  parties.  Tho  reason  is  nianifest  ;  the  insurer 
bas  ahvays  the  means  at  hand  of  c^nditioning  liis  risks  ;  it  is 
bis  business  to  proteet  hiniself,  whieh  hc  can  ahvays  do  upon  a 
point  nuiterial  t(.»the  risk  lie  undertakes.Defendants  issue  aland 
policy  fora  bouse  or  building,  which  they  endeavour  by  their 
plea  to  Ht  to  the  Insurance  of  a  freight  steamer.  It  nuist  bave 
been  known  to  theu»,  as  it  was  notorious  generally,  that  gun- 
powder  was  an  article  of  f  reight  and  transportatiou  from  ono 
part  oi:  the  Province  to  the  other.  They  receive  and  hold  the 
premium  upon  a  freight  steamer  and  object  to  the  condition 
applicable  strictly  to  land  subjects.  They  urge  the  condition 
as  absolute,  in  the  face  of  their  own  provi.so,  which  makes 
that  condition  dépendent  upon  the  whole  contract  for  its 
construction,  and  which  at  any  rate  raises  more  than  an 
extrenïe  doubt  of  its  applicability  to  gunpowder  as  freight 
upon  the  Tinto.  The  law  of  insurance  requires  uherrinia 
fides  from  the  insured.  The  like  is  or  should  be  imposed  upon 
the  insurers  who  sliould  bave  stipulated  their  refusai  to  allow 
gunpowder  to  be  carried  as  freight.  It  was  in  their  powor  to 
condition  their  own  risk  in  tins  respect  and  to  render  the 
condition  plain,  précise  and  positive,  instead  of  leaving  it 
uncertain  and  doultful,  and  contrary  to  law,  casting  the 
doubt  from  themselves  upon  the  insured.  The  rule  of  law 
should  be  held  against  them.  The  construction  of  the  contract 
nuist  be  strictly  against  those  for  whose  benetit  the  conditions 
are  introduced  when  they  impose  burdens  on  the  parties  ; 
otherwise  fraud  wijuld  be  paramount  to  the  exclusion  of  good 
faith.  By  the  light  of  thèse  rules,  and  by  considération  of  the 
facts  of  the  case,  the  contract  between  the  parties  may  be  , 
fairly  read  as  follows  :  We  will  insure  your  freight  steamer. 
We  know  that  gunpowder  is  an  article  of  freight  and  trans- 
portation  in  steamers  ;  but  if  you  keep  on  board  for  use  more 
than  20lbs,  and  the  vessel  take  tire,  we  shall  not  be  respon- 
sible  for  the  loss.  Under  this  impression  the  judgment 
appealed  from  does  not  appear  to  me  to  be  correct." 

Mr.  Justice   Aylwin,  after  stating  the  plea  of  exception 
sot    up    by   tbe    Appellants    and    that   the  proviso   in   the 
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|H»licy  apjtlit'il  toall  tlic  conditions  iiichuitMl  tlieroon,  olwerved  : 
"  Apptiliants  (.•ont«'inl,  tliat  tlio  si-vontli  condition  in  not  uppli- 
caltli.'  to  tlie  présent  case,  an<l  that  tho  wordw  "  upon  tlie  ])rt'- 
niiHes  "  cannot  ha  niade  ret'emble  to  a  .stiîanicr  ;  that  tiiis  con- 
diti(jn  refcrs  to  liouscs  and  laiildin^s,  wliicli  are  eoiinnonly 
known  as  "  preinises  "  in  ordinary  parlanc*?.  Sueli  a  preton- 
sion  conies  late  after  verdict  upon  tlie  tliird  ijne.stion  suhinit- 
ted  to  tlie  jury,  as  settled  and  deterniined  l»y  tlie  jud^e.  Why 
try  an  issue  ot"  Iti'each  of  the  condition,  if  tliere  were  no  sucli 
condition  at  ail  {  If  tlie  assured  were  désirons  of  (]Uestionin<^' 
tlie  construction  of  this  portion  of  the  policy,  the  point  ou^ht 
to  hj».ve  been  expressly  referrerl  to  the  court  for  décision  so 
far  froni  this  havin^  lieen  done,  it  never  could  hâve  arisen  at 
ail  upon  this  record  if  the  jury  had  not  strayed  beyond  the 
<|ue8tion,  and  added  the  oltjectionable  niatter  struck  ont  by 
the  court.  But  if  the  point  had  been  made,  it  cannot  be 
doubted  that  the  condition  as  to  the  gunpowder  is  as  appli- 
cable, if  not  more  so  to  a  steamer  as  it  would  be  to  houses  or 
buildings.  If  this  condition  did  not  apply  to  the  steamer,  she 
might  hâve  Ijeen  freighted  with  gunpowder  to  any  extent, 
and  yet  be  at  the  risk  of  the  insurer.  It  is  unreasonable  to 
suppose  that,  with  a  printed  con<lition  excluding  generally 
gunpowder  in  (juantities  above  twenty  pounds,  an  insuranci' 
office  would  allow  an  excejjtion  tacitly  to  be  made  in  the  case 
of  a  steamer  "  plying  between  Québec  aiul  the  Uj)per  Lakes." 
The  Word  "  premises  "  again  accordir.g  to  Dr.  Johnson,  is  useil 
as  expressive  of  "  houses  or  lands  ;  "  only  in  law  language  its 
natural  and  appropriate  signiHcation  is  "  propositions  antece- 
dently  supposed  or  proved."  As  in  the  case  of  a  house  or  buil- 
ding to  be  insured  they  would  be  signified  by  the  word  "  pre- 
mises,"  so  where  a  steamer  is  antecedently  made  the  subject 
matter  of  insurance,  the  word  receives  a  necessary  applicati(ni. 
Another  not  very  dissimular  cjuibble  has  also  been  resoi'ted  to 
by  the  Appellants  upon  the  word  "  powder,"  as  used  by  the 
jury  in  answer  to  the  question  in  whieh  "  gunpowder  "  is 
made  the  subject  of  in(]uiry.  Appellants  hâve  also  contended, 
that  as  the  breach  of  the  condition  as  to  gunpowder  was  "  nei- 
ther  the  proximato  nor  the  remote  cause  of  the  losa,"  they  are 
entitled  to  recover  notwithstanding.  This  point  again  was  not 
referred  as  a  question  of  fact  to  the  jury,  and  their  answer  to 
the  second  question  of  "  Yes,  on  I7th  day  of  July,  1856,"  af- 
fords  no  adéquate  ground  for  raising  it.  But,  granting  that 
this  point  can  now  be  urged,  it  cannot  be  available  to  Appel- 
lants ;  if  Respondents  hâve  stipulated  an  exemption  from  lia- 
bility  upon  breach  of  the  condition  referred  to  under  the 
aleatory  contract  of  insurance,  a  risk  did  not  attach  at  ail,  and 
the  claim  of  Api)ellants  fails.  The  modem  frcnch  text  writers 
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on  insurance  hâve  taitered  into  disquinitionH  upon  pi'oxiiuati' 
and  renu>to  causes  of  loss,  lait  thcir  books  eannot  be  receivt'd 
as  authoi'ity  hère.  The  systen»  upon  wliich  they  write  is  of 
coinparativ(dy  rcîcent  introduction  in  luodern  France;  and  thr 
doctrines  of  insurance  had  lieen  t^o  long  «'stablisht'd  in  Loinr 
Cnnoda  before  tht>  apjH'arance  hen^  of  any  (tf  thèse  Works  tu 
admit  of  being  shaken  by  sud»  spéculations,  for  tliey  aniount 
to  no  more,  'hw  conditions  of  a  policy  of  assurance  are  to  bo 
viewed  b^'  us  as  they  are  and  hâve  been  in  the  courts  in  Kn- 
gland,  and  they  hâve  always  beon  so  construed  in  our  courts 
hère.  It  would  be  (langerons  to  colonial  connnerce  to  suppose 
the  existence  among  us  of  substantial  différences  in  the  cons- 
truction of  the  forni  of  policy  which  we  hâve  adopted  from 
(Jreat  Britain.  Ujion  cardinal  points  of  liability  no  modt'i-n 
innovation  can  now  be  adoj)ted  to  ciiargo  instn-ers  without 
the  législative  sanction.  Appellants  can  only  enforce  the  con- 
tract  upon  which  they  sue  in  manner  and  form  as  they  hâve 
entered  into  it.  Hy  ils  very  tenus  Hespondents  are  declared 
"  not  liable  to  nuike  good  the  loss  sustained."  I  ain,  therefore, 
of  opinion,  to  atiirm  the  judgment  of  the  coin-t  below,  and  to 
condemn  Appellants  to  pay  the  c(.sts  of  the  présent  appeal." 
Mr.  Justice  Di'VAL  (who  agreed  with  Mr.  Jtjstice  AVLWI\,) 
after  referring  to  the  opinion  given  by  him  in  the  case  of 
Andersoa  vs.  The  Qtwhcc  fire  Innurancr  t'onq^any,  proceeded 
in  thèse  terms  :  "  The  judgment  of  the  Superior  Court  isbased 
on  the  verdict.  The  jurors  hâve  found  that  about  one  hun- 
dred  pounds  of  powder  was  on  board  of  the  steamei-  at  the 
time  of  the  fire,  adding,  whicli  the  owners  were  not  prevented 
by  their  policy  fi'om  carrying  !  Appellants  argue,  that  jurors 
hâve  a  right  to  return  a  gênerai  verdict.  To  this  there  are  tvvo 
answers  !  First,  our  provincial  statuts  of  1851,  the  14*^''  and 
15^**  Vict.,  c.  89,  s.  4,  enacts,  that  the  trial  of  the  issue  shall  not 
be  fixed  until  the  court,  or  two  ju<lges  thereof,  shall  hâve 
determined  upon  and  detined  the  facts  to  be  enquired  into  by 
the  jury,  who  shall  in  every  case  be  required  to  return  a  spé- 
cial verdict  in  relation  to  such  facts.  From  this  it  is  évident 
that,  the  verdict  must  be  spécial,  and  that  the  inquiry  of  the 
jurors  if.  limited  to  the  facts  set  forth  in  the  questions  sub- 
mitted  to  them.  In  this  case,  the  jurors  were  not  called  upon 
to  put  their  interprétation  on  the  contract,  Tiie  judge  woidd 
liave  been  justified  in  refusing  to  receive  this  part  of  the  answer. 
Having  received  it,  the  court  is  bound  to  reject  it  as  a  fin<ling, 
not  of  a  part  submitted  to  the  jurors,  but  as  the  interprétation 
of  a  contract,  a  question  of  law  not  submitted  to  them.  Secon- 
dly,  in  England,  where  jurors  may  insi-t  on  giving  a  gênerai 
verdict,  they  are  not  allowed  to  interpret  contracts  or  writteii 
instruments.    Whenever  thev  hâve  insisted  on  so  doinir  con- 
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trary  to  the  opinion  of  tlie  court,  their  verdict  bas  been  sot 
aaide,  and  a  new  trial  fjranted.  The  neceasity  of  ordering  a 
iiew  trial  in  England,  in  the  case  of  a  gênerai  verdict,  need 
not  be  explained.  In  the  case  of  a  spécial  verdict,  it  is  other- 
wise.  The  facts  are  found,  and  a  case  subnntted  for  the  opi- 
nion of  the  court.  In  Lower  ( 'anada,  since  the  stature  of  1851, 
above  referred  to,  the  verdict  is  spécial.  AU  the  facts  required 
forthedecisionofthecau.se  are  found  by  thejur}',  and  the 
court  is  enabled  to  pronoinice  its  judjTnient.  " 

Froni  thisjudgment  reversincf  thejndgnient  of  the  Superior 
Court,  the  Appellants  apjieah'd  to  Her  Majesty  in  council. 

Mr.  Manisty,  Q.  C,  and  Mr.  J.  Brown,  foi-  Appellants. 

The  question  upon  tins  policv  is  simply  oneof  construction, 
to  be  deterrained  by  the  enf^flish  and  not  by  french  law.  It  is, 
what  is  the  true  construction  of  the  policy  and  the  nieaniiii^f 
and  intention  of  the  parties  ?  No  question  as  to  the  efîect  of  a 
local  law  can  arise,  for  there  is  no  authority  either  in  french 
or  english  law  to  set  aside  a  plain  written  contract.  Now, 
the  seventh  condition  ab.solutely  exempts  Appellants,  the 
assurance  coni[)any,  froni  niaking  gocjd  any  loss,  in  case  more 
than  twenty  pounds  weight  of  gunpowder  should  be  on  tlie 
"  premises  "  insured,at  the  tinie  when  any  lo.ss  should  happen  ; 
and  the  jury  found  that  there  was  more  than  that  quaritify 
on  board  tiie  steamer  at  the  time  of  the  lo.ss.  Respondents 
nieant  and  intended  to  insui-e  the  ship  Tinta.  The  policy  was 
granted  for  the  ship,  the  conditions  contained  in  it,  therefore, 
were  meant  by  both  parties  to  apply  to  the  ship  ;  th(;  circums- 
tance  that  the  word  "  premi.ses  "  was  u.sed  in  the  policy,  which 
is  in  coninion  parlance  applie<l  as  descriptive  of  innnovea))le 
property  and  is  in  gênerai  referal)ie  to  houses  or  buildings,  will 
not  vitiate  the  policy  against  the  intention  of  ail  parties  con- 
cerned,  as  it  is  sufficiently  descriptive  of  the  subject  niatterof 
the  policy.  Respondents  knevv  and  accepted  the  terms  of  the 
insuranceand  were  cognizantof  the  fact  that  the  form  used  was 
that  for  a  house,  and  not  a  ship  policy,  though  it  was  intended 
to  apply  to  a  ship.  That  issutlicientto  bind  them.  Andernov  vs. 
Fitzgerald  {1):  Arnould,  on  Marine  iiisaridur,  (2nd  edit.), 
ch.  is.,  §  143,  p.  394:  McEivan  vs.  (hirthridge  (2);  Stokesvs. 
Cox{'i);  Pothier,  Traité  du  cov  fraf  d'assuravcc,  ivmo  3,  sec.  3, 
n°  193.  Where  there  is  no  expressed  condition,  it  is  a  contrat 
aléatoire.  Uur  contension  is  that  the  construction  of  the  policy 
was  a  question  of  law  for  the  court,  and  not  a  (juestion  of  fact 
for  the  jury.  The  finding  of  tho  jury,  tltat  the  owners  of  the 

(1)  4  H.  L.  Cases,  484. 

(2)  13  Moore's  P.  C.  Cases,  .M04. 

(3)  1  Huit,  nnd  \or.,H21.  .m 
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steain  vessel  were  not  prechuled  by  the  policy  froui  cunying 
more  than  iwent}''  pounds  weipfht  of  gunpowder,  waa  ultra 
vires  and  îiiei'e  snrplusage.  The  jud^es  of  tho  Superior  Court 
and  the  majority  of  the  court  of  Queen's  Bencli  in  Lower 
C'anada  were  dearly  of  that  opinion.  VVe  sulmiit,  that  upon 
the  fap*"  found  by  the  jury,  as  well  as  upon  the  true  construc- 
tion of  the  policy,  the  Appellants  were  entitled  to  jud^juient. 

Tlie  Solicitor  (ieneral  (Sir  R  Palmer)  and  Mr.  Chaules 
E.  P()LL(>CK,  for  Respondents  : 

Aihïiitting  that  the  law  of  Enjifland  is  to  prevaii,  on  the 
construction  of  the  policy,  it  cannot  be  contended  that  the 
terni.s  of  the  seventli  condition  were  applicable  to  the  vessel  in- 
sured,  and,  if  not,  certainly  they  cannot  l)e  incorporated  into 
the  policy.  The  wholo  forni  of  the  policy  is  adopted  to  houses 
and  buildinfjs  and  the  condition  regardin^  ^unpovvder  is  con- 
fined  to  buildings  the  word  "  premises  "  being  used,  which 
could  only  be  intended  to  apply  in  the  vernacular  sensé  to  a 
building,  a  sensé  it  y)ears  in  Acts  of  Parliament.  and  not  to  a 
vessel  knonn  by  Appellants  to  be  a  trading  vessel  and  des- 
cribed  as  such  in  policy  itself.  Kew  conditions  cannot,  as  now 
suggfcsted,  be  inserted  into  the  policj'.  The  civil  law  gives  a 
more  libéral  interprétation  to  commercial  assui-ances.Its  e'^sence 
is  equity,and  itmustnotbe  derogated  by  technical  objections. 
Emerigon,  on  innurance, {TrixwH.  by  MEUEniTH)  IG  &  17.  This 
<loctrine  prevails  and  is  adopted  in  Lower  Canada.  The  excep- 
tional  articles,  "  gas  rnade  on  the  premises,"  and  the  use  of 
camphine,  indicate  the  manner  in  which  the  assurers  meant 
to  deal  with  inflammable  articles.  Where  anythingis  intended 
to  be  excluded  from  being  used,  or  housed,  or  warehoused,  on 
the  premi.scs,  it  is  expressly  excluded,  but  the  giuipowder  vve 
required  was  not  for  use  bUv  or  freight,  we  were  mère  carriers. 
Soupras  vs.  21ie  Mut'>ud  Fire  and  Life  Insurance  (UnapanyiX) 
Casey  vs.  (JohUmith  (2).  Whether  tlie  fretich  or  english  law  is 
to  be  applied,  the  contract  betwcen  the  parties  is  to  be  carried 
out  in  good  fnith,  and  hère  being  a  contrat  a/eVcioircthere  being 
no  pretence  for  saying,  and  no  ]>lea  to  the  «'ff'ect,  that  there 
was  fraud  or  négligence  on  the  part  of  the  assured,  the  con- 
tract must  be  carried  out.  The  gunpowder  in  no  way  led  to  or 
increased  the  loss.  A'iider,son  vs.  r'Jzrjerald  (3)  and  Lord  St. 
L?on a rd' 8  jinilgmeni  in  that  case  (4).  TI.?  jury  found  that  as 
carriers  we  were  not  excluded  from  having  gunpowder  on 
board  as  freight. 

il)  6  R.J.  li.  Q.,  p.  28. 

(2)  3  B.  J.  R.  Ç.,  1).  144. 

(3)  4  H.  L.  Ca»eK,  484, 

(4)  lh.,MH. 
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Tlie  judgment  was  delivered  by  LoRD  Chelmsford  : 
Tliis  is  an  action  upon  a  renewable  time  policy  of  insuranne 
apfainst  firc,  nmrlc  by  Appollants,  tho  Beacon  Life  and  Fire  In- 
surance Company,  of  Lower  Canada,  upon  Respondent's  steam- 
vessel  Tinlo,  lescribed  in  the  policy  as  "  lying  at  Sorel,  to  ply 
between  Québec  and  the  Upper  Lakes  ;  "  and  the  only  ques- 
tion which  arises  in  the  case  is  whethei*  part  of  one  of  the 
conditions  indorsed  upon  the  policy  enters  into  the  contract 
between  the  parties.  Now  the  whole  difficulty  in  this  case,  if 
really  there  is  any  difficulty,  lias  arisen  from  the  conipany 
taking  a  foi  m  of  policy  for  insurance  upon  houses  and  buil- 
dings, and  not  striking  eut  those  conditions  indorsed  on  the 
policy  which  were  inapplicable  to  the  subject  matter  insured  ', 
but,  leaving  the  question  of  the  application  of  the  conditions 
to  the  proviso  in  the  body  of  the  policy  to  this  effect  '•  that 
this  policy  and  the  insurance  hereby  made  shall  be  subject  to 
the  several  conditions  and  régulations  herein  and  hereon  ex- 
pressed,  so  far  as  the  saine  are  or  shall  be  applicable.  "  During 
the  continuance  of  the  policy,  the  steamer  was  entirely  des- 
troyed  by  fire,  and  the  présent  action  was  brought  against  the 
company  te  recover  the  amount  of  the  insurance.  The  décla- 
ration, it  bas  been  observed,  négatives  the  fire  having  been 
brought  within  any  of  the  exceptions  which  are  contained  in 
part  of  the  seventh  condition,  thereby  aduiitting  that  part, 
at  least,  of  the  condition  enters  into  the  insurance.  The  com- 
pany pleaded,  amongst  other  pleas,  that  the  policy  of  insurance 
in  the  déclaration  mentioned  was  made  by  the  Défendants  under 
and  subject  to  certain  conditions  and  régulations  therein  and 
thereon  expressed  ;  and,  among  other  things,  that  if  more 
thaii  20  Ibs  weight  of  gunpowder  should  be  on  the  premises 
at  the  time  when  any  loss  happened,  such  loss  would  not  be 
made  good.  And  the  plea  averred  that,  at  the  time,  the  Tinta 
was  destroyed  by  fire,  there  was  on  board  the  vessel  a  larger 
quantity  of  gunpowder  than  20  Ibs  weight.  The  parties  being 
at  issue,  by  the  provisions  of  a  provincial  statutc,  the  ques- 
tions to  be  submitted  to  the  jury  were  deterinined  by  the 
court,  and  one  of  those  questions,  the  only  one  necessary  to 
be  considered,  is  the  third,  viz.,  at  the  time  the  steamer 
Tinta  was  so  consumed  by  fire,  wan  there  any  quantity  of 
gunpowder  on  board  the  steamer  :  and,  if  so,  what  weight  or 
quantity  ?  Upon  the  trial,  that  question,  with  the  others,  was 
submitted  to  the  jury,  and  they  returned  for  answer  :  "  Yes, 
we  find  that  a  package  containing  about  100  Ibs  of  powder 
was  on  board,  as  freight,  and  which  the  owners  of  the  steamer 
were  not  procluded  by  their  policy  from  carrying.  "  It  is  quite 
clear,  it  in  admitted,  indeed,  by  ail  the  Judges,  and  there  can 
be  no  question  about  it,  that  ^he  latter  words  of  this  finding. 
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"  and  which  the  owners  of  the  steamer  were  not  precluded  by 
their  policy  from  carrying,"  were  beyond  the  province  of  tlie 
jury.  It  was  taking  upoii  theni  to  décide  upon  the  construc- 
tion of  the  contract.  I  suppose  that  the  course,  in  the  pro- 
vince, in  thèse  cases,  where  the  jury  are  reciuired  by  the  provin- 
cial statute  to  find  a  spécial  verdict,  that  is,  not  a  spécial  verdict 
as  the  terni  is  understood  in  tins  country,  but  to  answer  distinc- 
tly  to  the  différent  questions  which  are  settled  by  the  court  to 
be  proper  to  be  subuiitted  to  tliem,  is,  that  an  application  is 
afterwar<ls  made  to  the  court  to  apply  the  verdict.  Accordingly, 
such  an  application  was  made  by  Défendants  in  the  action  ; 
and,  in  addition,  there  was  a  motion  to  strike  out  the  words 
to  which  I  hâve  referred  in  the  finding  of  the  jury.  Thei-e  was 
perhaps,  no  necessity  for  this  motion,  as  the  latter  part  of  the 
tinding  of  the  jury  might  hâve  been  treated  as  mère  surplus- 
age  ;  but  the  Superior  Court  took  it  into  considération,  and 
decided  that  the  words  ought  to  be  struck  out  from  tlie  answer 
of  the  jury  ;  and  then  gave  judgment  for  Défendants.  From 
this  judgment  there  was  an  appeal  to  the  Court  of  Queen's 
Bench,  and,  after  argument,  the  court  was  divided,  three 
jiulges  being  in  favour  of  Respondents,  and  two  in  favour  of 
Appellants.  The  judgment  of  the  Superior  Court  being  also  in 
favour  of  Appellants,  there  has  been  an  equality  of  opinion 
amongst  the  judges  who  hâve  had  to  décide  the  question  in 
the  courts  of  the  province.  Two  of  the  judges,  the  Chief  Justice 
and  Judge  MonDELET,  who  were  in  favour  of  Respondents, 
were  of  opinion  that  the  word  "  premises  "  was  applicable  in 
the  seventh  condition  to  the  case  of  a  steamer,  but  their  déci- 
sion proceeded  on  the  ground  that  a  policy  of  insurance  was  a 
contrat  aléatoire,  whicli  must  be  carried  out  in  good  faith,  and 
that  the  company  could  not  be  relieved  from  their  responsibi- 
lity  to  answer  for  the  loss,  without  proof  of  déception  and 
fraud,  and  a  further  proof  that  the  tire  had  extended  by 
reason  of  more  than  the  limited  quantity  of  gunpowder  being 
on  board.  There  was  not  the  slightest  ground  for  suggesting 
any  déception  or  fraud  on  the  part  of  the  company,  and,  as  io 
its  being  necessary  to  give  proof  that  the  fire  had  extended 
bv  reason  of  a  breach  of  the  condition,  this  seems  to  introducu 
into  the  contract  an  entirely  new  term.  It  is  important  to 
observe  that,  in  this  very  seventh  condition,  there  are  instances 
in  which  the  company  hâve  expressly  stipulated  that  they 
shall  not  be  liable  for  any  loss  or  damage  which  has  been 
occasioned  by  or  through  certain  circumstances,  as  explosion 
in  one  case,  and  the  use  of  camphine  in  another,  tlierel)y 
distinguishing  in  ternis  between  those  cases  whem  the  loss 
must  be  brought  honie  to  the  specified  cause,  or  to  the  use  of 
the  prohibited   article,  and  the  case  in  question  of  their  not 
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being  answerable  where  there  are  more  than  201bs  weight  of 
ffunpowder  on  board,  whether  it  bas  occasioned  the  loss  or  not. 
Mr.  Justice  Badgley,  in  part  of  liis  judgment,  seenis  to  tlnuk 
tbat  tbe  condition  is  not  applicable  at  ail  to  tbe  case  of  a 
steamer  ;  but,  at  the  close  of  it,  lie  takes  a  différent  view,  and 
says  tbe  con tract  niay  be  fairly  read  asfoUows:  "  We  will 
insure  your  freight  steamer  :  we  know  that  gunpowder  is  an 
article  of  freiglit  and  transportation  in  steamers  ;  but,  if  you 
keep  on  board  foi-  use,  more  than  201  bs,  and  tbe  vessel  take 
fire,  we  shall  not  be  responsihle  for  tbe  loss."  Hère,  again,  tbe 
contract  is  construed  against  tbe  Company,  by  the  introtluction 
of  words  whicb  entiivly  change  its  meaning  and  efTect,  and 
an  absolute  prohibition  against  baving  more  than  a  certain 
quantity  of  gunpowder  on  board  is  rendered  inapplicable  V)y  in- 
serting  the  words  "  for  use  "  into  the  condition.  In  the  argument, 
before  Their  Lordsbips,  it  bas  been  coTitended,  on  the  part  of 
Respondents,  that,  from  the  use  of  tbe  word  "  premises,"  tbe 
parties  could  not  bave  intended  that  tbe  part  of  the  seventb 
condition  in  questi(m  shonld  apply  to  tbe  steamer  insured  ;and 
that  there  were  extrinsic  cii'cu  m  stances  to  show  that  it  could 
not  bave  been  in  the  contemplation  of  tbe  parties  that  the  word 
"  premises  "  should  be  so  understood.  In  order  to  construe  a  terni, 
in  a  written  instrument,  where  it  is  used  in  a  peculiar  sensé  dif- 
fering  from  its  ordinary  meaning,  évidence  is  admissible  to 
prove  tbe  peculiar  sensé  in  whicli  the  parties  understood  the 
word, but,  it  is  not  admissible  to  contradict  or  vary  wbat  is  plain. 
Now  tbe  word  "  premises,"  althougb  in  popular  language,  it 
is  applied  to  buildings,  in  légal  langnage,  means  "  the  subject 
or  thing  previously  expressed,"  and  tbe  question  bei'e  is,  in 
wbat  sensé  tins  word  is  used,  which  must  be  gathered  froin 
the  contract  itself,  and  not  from  any  external  évidence.  As 
Lord  Denman  says,  in  a  case  of  Rickman  vs.  Carstairs,  in 
5  Barnwall  and  Adolpbus,  008  :  "  The  question, in  this  and  other 
cases  of  construction  of  written  instruments,  is  not  wbat  was 
the  int^întion  of  the  parties,  but  wbat  is  the  meaning  of  the 
words  they  bave  used."  Supposing,  bowever,  that  évidence 
was  a<lmissible  in  this  case,  for  the  purpose  of  proving  that,  by 
the  use  of  the  word  "  ])reinises,"  the  parties  did  not  intend  to 
include  the  steamer,  tbe  subject  matterof  the  insurance,  wbat 
is  relied  upon  appears  to  be  entirely  insufiicient  to  render  the 
condition  inapplicable.  It  is  said  that  this  insurance  was  upon 
a  trading  steamer  ;  that  it  was  the  usage  of  steamers  of  this 
description  to  carry  gunpowder  on  freight  ;  that  this  was 
known  to  the  Company,  and,  therefore,  it  must  be  taken  that 
they  did  not  mean  to  include  this  portion  of  tbe  seventh  con- 
dition in  the  insurance.  But  assume  that  it  was  notorious  to 
the  ccmipany  that  it  was  the  usage  of  the  steamer  of  this  des- 
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cription  to  carry  gUTipowder  upon  iveiglit,  why  should  they 
not,  for  that  vory  reason,  désire  to  liinii  their  risk  by  preven- 
tinp  more  than  20  Uis  of  such  a  liasardous  article  beiiii;  car- 
rier! at  any  one  tiiiie  ?  If  the  condition  is  not  to  be  considored 
part  of  the  contract,  thi.s  strange  conseipience  vvill  follow  :  that 
it  bein^  clear  to  tlie  parties  insured  that  the  conipany  desired 
to  guard  l'ieniselves  in  the  case  of  honses  and  Vjuildings  from 
the  hazard  of  there  being  npon  the  promises  at  any  one  time 
more  thjii  a  limited  quantity  of  gunpowder,  and  having  ex- 
cluded  ^unpowder  altofjether  from  those  bazardons  risks  for 
which  an  additional  preminm  is  to  be  paid,  the  conditions 
stating  that  gunpowder  under  no  circumstances,  is  to  be 
insured,  this  stean)er  might,  during  the  whole  continuance  of 
the  policy,  carry  backwards  and  for\var<ls  eargoes  of  j^un- 
powder,  the  coin[)any  roceiving  no  preminm  for  the  additional 
j'isk  incurred  ;  and,  in  case  of  the  vessel  takinij  tire  and  being 
burnt,  though  not  originally  by  an  explosion,  but,  of  course, 
the  gunpovvder  contributing  materially  to  exten<l  the  tire,  the 
company  would  be  answeraoïe  for  the  loss.  The  question  then 
is,  whcthor,  assuminjif  under  thèse  circumstances  that  it  was 
more  probable  tliat  tlie  prohibition  vvith  regard  to  the  amount 
of  gunjwwder  should  be  included  in  the  contract  between  the 
parties  than  not,  wbether  the  word  "  jjremises  "  must  not 
receive  a  reasonable  construction,  which  would  make  it  apply 
to  tliis  particular  contract.  Now  it  is  quitc  clear  that  the 
popnlar  sensé  of  the  word  is  excluded,  l)ecause  thero  are  no 
buildings  to  be  insured.  Then  it  only  remains  to  givc  it  that 
mcaning  which  the  reasonable  construction  of  the  contract 
j-equires.  Judge  MonDELET  says,  that  "  the  form  of  the  ])olicy 
is  one  which  should  not  hâve  l)een  made  use  of  relative  to  a 
steamer.  But,  inasmuch  as  this  policy,  though  improper,  bas 
beon  accepted  by  the  insured,  and  the}'  must  be  taken  to  hâve 
read  it,  since  they  hâve  signed  it,  it  is  right  and  jnst  that  the 
Word  "prenuses"  should  l)c  interpreted  against  them,  and 
adju<iged  to  ivfei-  between  the  parties  to  the  stean»er,  which 
was  tlie  object,  the  sole  obje(;t,  insured."  If,  then,  this  condi- 
tion is  applicable  to  the  subject  insured,  the  only  (juestion 
which  arises  uponit  is,  whetherthtî  facts  bringthe  case  within 
the  condition  upoii  which  the  linding  of  the  jury,  that  there 
were  at  the  time  of  the  tire  more  than  20  Ibs  weight  of  gunr 
])owder  on  board,  is  conclusive.  Under  thèse  circumstances,  it 
is  (juite  immaterial  wbether  the  tire  was  or  was  not  occasioned 
by  more  than  the  specified  (juantity  of  gunpowder  being  on 
lioard.  The  parties  bave  iigreed  to  this,  as  a  condition  in  the 
])olicy,  and  the  cases  which  bave  been  adverted  to,  of  the  eflect 
of  déviations  ujMin  marine  insurances,  are  good  illustrations 
of  the  way  in   which   parties  are  bound  by  contracts  of  this 
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description.  It  is  faiiiiliar  law  that  a  wilful  déviation,  ulthougli 
the  los8  ia  not  occasioned  by,  or  attributable  to  it,  exonérâtes 
the  undorwriters  from  liability.  So,  again,  take  a  life  policy. 
Wft  kiiow  that  in  Kngland,  thèse  poHciea  invariably  contain  a 
.stipuhition  that  the  insured  is  not  to  go  beyond  the  limits  ot' 
Kurope.  Now,  if  tlie  party  insured  goes,  even  for  an  instant, 
ont  of  Europe,  though  without  the  least  injury  to  his  healtli, 
this  condition  of  the  policy  attaches,  and  tlie  policy  becon)es 
void.  This  being  so,  ail  that  i-emains  for  Their  Lordships  to  say 
on  the  présent  occasion,  is,  that  it  being  adniitted  that  this 
condition  is  applicable  to  the  case  of  the  steamer,  the  subject 
insured,  andit  having  been  found  that  the  condition  bas  been 
broken,  the  judgnient  of  the  Superior  Court  was  a  correct 
judgnient,  and  the  judginent  of  the  Court  of  Queen's  Bench 
reversing  that  jndginent,cannot  be  supported.  They  will,  there- 
fore,  recomuïend  to  Her  Majesty  that  the  judginent  of  the 
Court  of  Queen's  Bench  be  reversed,  and  the  judguient  of  the 
Superior  Court  be  affirmed  ;  and  that  the  Respondents  should 
pay  the  costs  in  the  Queen's  Bench  and  also  the  costs  of  this 
ap'peal.  (7  J.,  p.  57  :  13  1).  T.  B.  C,  p.  81,  et  1  Moore's  Pnvy 
CoiincÀl  Rep.  N.  S.  p.  73.) 


MAINHORTE.-CHEMIIf  DE  FER. 

Court  of  Queen's  Bench,  In  Appeal. 

KiEKZKowsKi,  Appellant,  and  The  Grand  Trunk  Railway 
Company  of  Canada,  Responaent. 

(Cette  cause  estrapportée'îlans  VI  R.  J.  R.  Q.,  p.  124,  mais  les  opinions 
(les  juges  DuvAL,  et  Ayuvin  ont  été  omises  par  aocident.) 

Duval,  Justice  :  I  cannot  look  on  the  (irand  Trunk  Com- 
pany as  coining  vvithin  the  définition  of  gens  de  mainmorfe. 
It  is,  in  niy  opinion,  a  joint  stock  association  entered  into  for 
the  purposes  of  trade,  and  for  a  profitable  investnient  of  capi- 
tal. With  the  view  of  encouraging  persons  to  an  active  and 
useful  employment  of  their  capital,  a  species  of  partnership 
bas  been  introduced  in  différent  parts  of  Europe  and  of  Ame- 
rica, wbich  niay  be  called  a  quasi  corporation,  and  which, 
therefore,  saj^s  Mr.  Angell,  is  entitled  to  attention  in  treating 
of  private  civil  "  commercial  "  corporations.  No  law  prohi- 
biteil  its  formation  without  lettres  d'amortissement  ;  its  créa- 
tion depended  entirely  on  the  will  and  underatanding  of  its 
nunubers,  they  niightstipulate  together  precisely  as  they  plea- 
sed,  and,  as  the  members  of  any  ordinary  partnership  or  joint 
stock  association,  it  mightacquire  property,  real  and  personal, 
and  dispose  of  the  same,  governed  by  the  same  laws  of  the 
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country  vvhich  regnlate  the  transfer  ot'  property  by  oiic  iiuli- 
vidual  to  aiiother.  Should  nevv  rails  be  required  to  lead  to  the 
V' ictoria  bridge,  is  there  any  law  prohibiting  the  coinpany 
acquiring  the  ground  required,  and  selling  that  now  leading 
to  the  Longueuil  wharf  ?  I  ai»  aware  of  no  incapaoity  created 
by  law  applying  in  a  peculiar  rnanner  to  this  association.  In 
ail  its  transactions,  the  coinpany  has  to  look  to  the  sanie  laws 
which  obtain  in  the  case  of  the  other  members  of  society.  As 
its  création  depended  on  the  wili  of  its  members,  the  sanie  will 
may  cause  its  dissolution  at  any  time.  In  what  character  then 
would  the  Grand  Trunk  Company  hâve  been  viewed  in  our 
courts  of  justice,  previous  to  the  passing  of  the  statutes  that 
hâve  l)een  referred  to  ?  Decidedly,  as  a  private  pai'tnorship, 
or  an  association  for  trading  purposes  and  a  profitable  in- 
vestment  of  capital,  the  laws  of  mortmain  could  no  more  be 
appîied  to  such  a  partnership,  than  they  can  to  any  one  of  the 
nnmerous  fi  mis  carrying  on  trade  and  commerce,  at  this  day, 
in  the  cities  of  Québec  and  Montréal.  I  corne  now  to  the  pro- 
vincial statutes  referred  to.  In  what  respect  hâve  thèse  sta- 
tutes changed  the  character  of  this  company,  and  brought  it 
within  the  laws  of  mortmain  ?  I  find  that  by  thèse  statutes, 
the  shares  are  declared  moveable  and  made  tran8ferra})le  as 
such  ;  the  actions  instituted  by  the  company  are  declared  to 
be  of  a  commercial  nature,  and  the  rules  of  évidence  laid 
down  by  the  laws  of  England  made  to  apply  ;  the  company 
niay  become  a  party  to  bills  of  exchange  and  promissory 
notes.  I  cannot  but  believe  that  a  well  read  |)erson  in  the  laws 
of  mortmain  w^ould  stare  when,  after  l'eading  such  statutory 
enactments,  he  were  told  :  Voilà  des  rfens  (le  mainmorte. 
Add  to  this  the  enactment  enal)ling  ihe  government  to  pui'- 
chase,  after  21  years,  most  conclusively  shewing  that  the 
législature  viewed  this  as  a  inoney  spéculation,  and  in  no  other 
light  whatever.  Bearing  in  mind  the  provisions  of  the.se  .seve- 
ral  statutes,  let  us  see  what  the  french  writers  say  on  the  sub- 
ject  of  gcvsde  'mainmorte.  Hervé,  vol  (),  p.  429,  thus  writes  : 
"  Tous  les  corps  svjets  ait  droit  d'amortissement  .so/?Y  appelés 
"  gens  de  'mainmorte,  sans  doute  jxirce  que  lex  biens  qui  leur 
"appartiennent  ne  recevant  ni  mouvement  ni  circulation, 
"  sont  dans  une  espèce  d'état  de  mort,  relativement  au 
"commerce,  ou  relativement  aux  jwofits  casuels,  doma- 
"  niaux  et  féodaux,  dont  ils  sont  a  franchis  par  l'amortisse-- 
"  ment."  What  statute  has  put  the  property  of  the  Grand  Trunk 
hors  du  commerce  ?  None.  If  so,  the  very  reason  assigned  by 
ail  the  french  writers  in  support  of  the  seignior's  claim  may 
be  conclusively  opposed  to  them  in  this  cavse.  But  we  hâve 
been  referred  to  judgments  pronouuced  by  the  courts  in 
France,  granting  the  seigniors  the  droit  d'indemnité  in  case 
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ot'  purchast'H  luade  by  les  roii)S  et  métiers,  and  thèse  dtci- 
sioiis,  it  is  ai'gued  lay  down  the  priiioiples  by  which  we  are  to 
be  «^overnt'd  in  the  prtst'nt  case.  I  answer  tlicre  is  no  analogy 
whati'ver  bctween  the  corps  et  tiiétier's  ret'erred  to  and  the 
Graixl  Trunk.  In  France,  it  was  the  irmie,  the  corps,  that  was 
inc()r|)oratod,  not  the  individual.  For  instance,  th(!  corps  des 
)narvli(inds  had  its  charter,  and  any  one  being  a  marc/nivd, 
might  become  a  nieinber.  The  individual  was  nothing,  it  was 
the  trade,  the  corps,  that  the  law  rtcognized  ;  this  body 
retained  its  existence,  independent  of  the  vviil  of  any  and  of 
ail  its  meinbers.  It  did  not  ovve  its  origin  to  them,  its  statutes 
could  not  be  attected  by  thein,  it  was  created  on  grounds  of 
public  policy,  as  understood  at  the  time,  and,  on  thèse 
grounds,  it  was  preservtd  and  protected  by  the  state.  For  the 
riseand  ])rogress  and  the  abuses  flowing  i'roni  the  privilèges 
granted  to  thèse  bodies.  See  Ist  vol.  of  Say,  économie 
politique.  Not  so  with  the  conipany  before  us.  The  act  of  in- 
corporation 10  Vie,  cap.  37,  is  not  in  favor  of  any  trade,  but 
it  is  in  favor  of  several  individuals  therein  nan»ed,  the  hon. 
Peter  Mc(»ill,of  Montréal,  the  hon.  Geo.  Peniberton,  of  Québec, 
and  others  their  heirs,  executors  and  assigns.  I  cannot  infer 
anything  against  theni  froiu  the  fact  of  their  having  perpétuai 
succession.  This  clause  was  inserted  in  their  favor,  and  caïuiot 
now  be  so  interpreted  as  to  be  prejudicial,  instead  of  bénéficiai, 
to  their  interests,  by  .subjecting  then»  to  a  part  of  those 
feudul  laws  which  the  coiuitry  bas  lately  abrogated.  Further, 
the  statute,  1(5  V^ic.cap.  5,  sec.  8,  déclares  the  company  a  body 
corporate,  invested  with  ail  the  powers,  privilèges  and  inimu- 
nities  necessary  to  carry  into  eHect  the  statute,  and  such  as 
are  expressed  or  included  in  the  interprétation  act.  Referring 
to  this  last  statute,  we  find  the  législature  expiaining  what 
powers  ai'e  vested  in  such  a  corporation  or  body  politic.  Is 
there  one  woid  of  the  law  of  mortniain  in  ail  this  ?  It  willnot 
be  asserted,  sex'iously,  that  the  law  of  inortniain  was  one  of 
the  iinniunities  and  privilèges  which  our  législature  intended 
to  confer  on  the  couipany.  In  no  part  of  the  statutes  can  I 
tind  any  thing  that  would  justify  the  ternis  :  //eiKs  de  main- 
morte, being  applied  to  this  conipany.  That  it  cannot  be 
assimilated  to  the  corps  et  métiers  in  France,  I  think  very 
plain.  A  référence  has  been  made  to  several  statutes  in  which 
it  is  pretended  that  this  droit  d'h\dei)inité  is  recognized  in 
favor  of  the  seigniors.  It  niust  be  acknowledged,  the  législa- 
ture, in  passing  tliese  statutes,  did  not  intend  to  transgress  the 
boundaries  of  législation  and  assume  the  exercise  of  judicial 
powers  to  settle  the  important  and  difficult  questions  that 
might  arise  between  seigniors  and  censitaires.  Accorcling  to 
my  reading  of  the  statutes,  the  législature  intended  to  confer 
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OH  tlie  seigniors  no  rights  tluit  did  not  proviously  exist,  to 
suhject  the  rcnftitdires  to  no  cliiinis  tiot  rocof^riizcd  l>y  thc 
exi.stiiig  lavvs.  The  cluuae  reffiTod  to,  nipeated  in  siivcral  * 
subso(juent  ucts,  wuh  insorted  with  a  view  ot'  rcinoving  ail 
doubts,  V)y  reserving  to  the  seifjniors  tht;  exercise  of  the  rights 
to  recover  the  droù  d'indinnvUé,  if  any  Huch  existeil  in  th«!ir 
t'avor.  Such  a  clause  is  of  fi'e(|uent  occurrence  in  contracts, 
and  the  rule  of  interprétation  is  well  laid  down  in  the 
follovving  words  :  Qud  dabit(di<>v  is  foUciidd  ca itsd  covtracfi- 
hu.s  in.seravtar  juK  commane  non  Imdimt.  The  clause  there- 
fore,  cannot  influence  n»y  opinion  in  tins  case.  Why,  then, 
souie  peraon  will  ask,  did  the  Railway  Company  deniand  an  act 
ot"  incorporation  ?  Such  a  «|Uestion  will  not  he  put  by  a  well 
read  practical  lawyer.  But  beini^  put,  it  ought  to  bii  answeied. 
W'hen  it  m  considered  for  the  public  advantage  to  hâve  any 
particular  rights  kept  on  foot  and  continued,  it  ha-s  been 
found  nece.ssary  to  constitute  artificial  persons,  called  bodies 
politic,  bodies  corporate,  a  corporation.  Thèse  persons,  united 
into  a  corporation,  are  considered,  together  with  their  succes- 
sors,  as  one  person  in  law  ;  as  such,  they  have  one  will,  ex- 
pressed  by  the  niajority,  they  proinulgate  rules  binding  on 
the  whole,  the  privilèges  and  inununities,  the  estâtes  and  pos- 
sessions of  the  corporation,  when  once  vested  in  theni.are  for- 
ever  vested  withoutany  new  conveyancc  ;  in  one  word  ail  the 
individual  mentbers  are  one  person  in  law  that  never  dies. 
The  corporate  nanie  represents  thisone  person.  By  this  naine, 
the  corporation  is  known,  in  its  naine  ail  its  transactions  are 
carried  on.  Incorporated  for  such  purposes,  how  I  ask,  can  we 
ajtply  the  lavvs  of  mortinain  to  it  i  VVould  it  be  incapable  of 
taking  by  bequest  ?  I  know  of  no  grounds  on  wliich  the  validity 
of  such  a  be(|uest  could  be  (juestioned.  To  résume,  the  claim 
against  the  Grand  Trunk  niust  rest  on  one  of  two  grounds  ; 
]st,  the  Company  is  to  be  considered  as  (jensi  de  nuiinmorte  ; 
2nd,  it  is  to  be  a.ssimilated  to  the  corpf^  et  métiers  in  France. 
For  the  reasons  above  given,  my  opinion  is  against  the  sei- 
gniors' claim  on  both  grounds.  Ki  V.,  cap.  87,  §  84.  I  gave  iny 
opinion  on  this  clause,  at  the  time  of  the  argument.  It  w<ndd 
be  absurd  so  to  interpret  the  clause  as  to  defeat  the  existing 
pecuniary  claims  of  the  .seigniors  founded  on  positive  laws, 
daims  recognised  by  ail  the  courts  of  law  in  the  country.  The 
législature  liad  no  more  intention  of  doing  away  with  thèse 
claims,  than  it  had  of  denying  the  right  of  action  for  the  re- 
covery  of  debta  due  to  the  shopkeepers  and  bakers  of  the 
country.  The  one  act  of  législation  would  be  about  as  reason- 
able  and  moral  as  the  other. 

Aylwin,  Justice  :  In  determining  the  (piestions  now  sub- 
niitted  to  the  court,  the  cousideratiou  which  at  the  outset  pre- 
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aents  itHolf  is,  that  tlio  case  is  one  of  the  fiivst  inn)oi'tance, 
nioro  particulai'ly  as  to  the  dnnf  d'hideinnité,  M'hich  accord- 
ing  to  tlK'  ])OMiti<)n  of  Mr.  ])e  Bessieiix  "  e»t  sdiin  contredit  une 
charge  foncière  établie  par  l'asaifc."  (1)  Usage  in  France  was 
hy  no  nieans  certain.  There  was  no  written  hiw,  t)r  express  ar- 
ticle of  the  french  custoniH  regulatingthe  suhject  in  gênerai, and, 
even  the  Edit  du  moi»  d'avril  1G07,  was  never  enregistered  hy 
the  Conseil  mipérieiir  ut  Québec,  and  is  therefore  l'ot  law  hère. 
The  transaction,  in  respect  of  which  the  seignior  hère  lays 
clainis  to  the  droit  d'ivde7rinité  is  one  .sut  generis,  exorbitante 
du  droit  commun.  It  ia  not  a?»  ordinary  contract,  fornied  by 
the  will  and  consent  of  the  parties  coneerned  in  it  ;  but,  its 
efficacy  is  dépendent  upon  a  positive  and  e.xpress  law,  an  act 
of  parlianient,  which  though  a  public  statute,  is  yet  a  privi- 
legiiiin.  Tins  statute  i-ecjuires  to  be  expounded  in  order  to 
ascertain  if  the  législature  who  enacted  it  conteniplated  or 
intended  that  in  carrying  out  its  provision,  tlïe  d7'oit  d'indem- 
nité should  attach  in  favor  of  seigniors.  Législation  upon 
railroads  and  their  construction  and  management,  l)y  cor- 
porate  companies  as  commercial  entreprises,  is  so  modem, 
and  belongs  so  particularly  to  this  âge  of  légal  history, 
that  it  s(;ems  to  repel  the  successful  application  of  the 
rules  concerning  feudal  righta  dépendent  upon  usage.  The 
leading  principle  of  the  old  law  upon  the  subjet  of  the  droit 
d'indemnité  being  that  it  is  due,"  pour  les  cessions  en  paiement 
"  de  créances,  abonnements,  exponces,  déguerpisaements,  et 
généralement  pour  tous  les  actes  transUdits  ou  rétrocessifs  de 
2>ropriété."  The  Hrst  point  to  be  disposed  of  in  the  présent 
case  is,  whether  the  agreement  evidenced  by  the  deed  of  the 
12th  April,  1858,  and  declared  upon  by  the  seignior  who  was 
Plaintitf  in  the  court  below,  is  an  acte  translatif  or  rétrocessif 
de  propriété io  the  Grand  Trunk  Railwny  Company  of  Canada. 
Now  the  land  in  respect  of  which  the  indemnité  is  claimed, 
was,  at  the  date  in  question,  the  property  of  a  corporate  bod}' 
or  commercial  joint  stock  company.  established  by  the  pro- 
vincial statute  of  the  8th  V^ict.,  cap.  25,  by  the  name  of,"  The 
St.  Lawrence  and  Atlantic  Railroad  Company."  The  company 
had  accjuii-ed  the  land  by  purchase  trom  différent  private 
individuals,  had  paid  to  the  seignior  his  droit  d'indemnité 
upon  that  purchase  ;  and  been  contirmed  in  good  and  lawful 
seizin  and  possession  by  him.  The  property  having  thus  vested 
in  this  company,  before  a  secontl  claim  of  indemnity  can  be 
made,  it  is  absolutely  necessary  for  the  seignior  to  sliew  that 
it  had  been  devested  out  of  them,  and  that  it  bas  passed  to  the 
Grand  Trunk  Railroad  Company  by  a  titre  translatif  de  pro- 
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pviéte.  The  agi'eeinent  which,  aa  the  sei^iior  conteiidH,  gives  liiiii 
a  daim  to  tlie  droit  d'indemnité,  «lepends  upon  thc  will  of 
th«'  Le^slature,  aa  expresse»!  in  the  statutc  of  tlie  lOth 
Victoria,  cap.  Îi9,  ot*  which  the  preaiiihle  is  as  follows  : 
"  Whereas  it  would  he  /o  t/w  iuhutntiuj*'  of  this  jtrovinre, 
"  that  the  Main  Trunk  Raihvay,  throughout  the  whole 
'■  lengtli  thcreof,  should  be  under  the  management  and 
"  control  of  one  company,  or  of  as  t^mall  <i  numhrr  of  diffe- 
"  vent  conipanies  as  may  be  practicable  :"  so  as  to  efFect  this 
end,  the  several  companies  mentioned  in  the  act,  are  au- 
thorise<l  to  adopt  one  of  the  two  courses,  it  is  niade  lawful  for 
the  directors  of  any  one  of  them,  "  to  agrée  witli  the 
"  Directors  of  any  othcr  siich  conjpan}'  or  companies,  that 
"  the  companies  they  respectively  represent  sliall  be  united 
"  as  one  company,  or  that  one  of  such  companies  shall 
"  purcliase  and  acquire  the  property  and  righta,  and  take 
"  upon  itself  ail  the  liabilities  or  other  of  others  ;"  and,  by 
such  agreement,  ta  fix  the  ternis  upon  which  such  union 
shall  t<ike  place,  the  riffhfs  whieh  the  shareholders  of  each 
compauji  shidl  po-^-^ess  after  siich  union,  c£r.  In  this  atatute, 
it  is  decUired  that  "  thc  provisions  of  tins  act  sliall 
"  apply  to  and  include  the  St.  Lawrence  and  Atlantic 
"  Kailroad  Company,  and  the  whole  of  the  railioay  which 
"  that  company  are  impowered  to  constract."  Neceasa- 
rily,  that  poi-tion  of  the  railway,  running  through  Mr. 
Kierzkowski's  seigniory  now  in  question,  like  ail  the  rest, 
is  comprised  within  the  act.  This  statute  further  provides 
that  upon  the  ratification  of  any  agreement  made  under  it 
by  three  fourths  or  more  of  the  votes  of  the  shareholders, 
"  then  the  same  shall  bave  full  effect  accordingly,  as  if 
"  ail  the  terms  and  clauses  thereof  not  inconsistent  with 
"  this  act  u^ere  enacted  in  an  act  of  the  Législature  of 
"  this  province."  If  the  Saint  Lawrence  and  Atlantic 
llailroad  Company,  had  sold  and  transferred,  and  the  Grand 
Trunk  Company  had  "  purchased"  and  "acquired,"  the 
property  and  ri/jhts,  and,  ùdcen  upon  itself  ail  the  liabilities 
of  the  other  in  the  terms  of  the  statute,  no  doubt,  the  act 
would  bave  been  translatif  de  propriété.  The  jus  in  re  and 
dominiuin  or  fee  simple  would  bave  passed  from  one  com- 
pany to  the  other,  leaving  nothing  to  the  vendor,  and  vesting 
every  thing  in  the  vendee,  and  dissolution  of  the  corporation 
Tcndor  would  be  operated.  In  such  case,  the  transaction 
would  bave  been  one  forming  the  subject  matter  of  a  claini 
to  the  exercise  of  the  droit  d'indemnité  by  the  seignior. 
But  the  mode  pointed  out  first  in  the  act,  was  that  actually 
adopted,  and  not  that  of  purchaser,  and  the  Législature  haa, 
in  express  terma,  defined  the  légal  attributes  and  conse- 
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quonçeH  of  uJ^ptiii^  this  mode.  "  Froin  aud  ufter  tlie  titne 
"  wlien  aiiy  such  ratitied  agreeinent  for  the  miion  of  two 
"  or  more  companies  «hall  take  eftect,  the  coinpanies  iii- 
"  tended  to  be  united  sliall  become  one  company  and  one 
"  corporation,  by  the  corporato  naiiKi  assigned  to  it  in  such 
"  atjreeinent,  anr  shall  be  invested  with  and  liave  ail 
"  the  rigktfi  and  liropetiy  and  be  responaible  for  ail  the  lia- 
"  hliitieH  of  the  refipectirc  coinpanies,  parties  to  such  agree- 
"  nient,  and  shall  oe  held  to  be  the  same  corporation  ivith 
"  each  ofthetn,  so  that(ni?/  riglitor  claivitohich  irould  heen- 
"  fi/rced  hi/ or  a(jainst  each  of  them,  may  after  hucIi  union, 
"  be  enforced  by  or  against  the  conipany  fornied  by  tlieir 
"  union,  and  any  suit,  action  or  pr'>ceeding  pencling  at 
"  the  time  of  such  union,  by  or  against  either  of  such  coni- 
•'  panies,  may  be  continued  and  conipleted  hy  or  against  the 
"  Company  formed  by  their  Union,  hy  the  corporate  name 
"  assigned  to  it  by  the  Agreement.  "  The  statute  of  the 
ISth  Victoria,  cap.  33,  sec.  2,  hjus  expressly  confirtned 
the  agreement  between  the  several  railroad  companies, 
bearing  date  the  12th  April,  1853,  which  has  been  de- 
clared  upon  in  this  cause  by  the  seignior.  With  ré- 
férence to  the  union  operated  by  the  consent  of  tlie  several 
companies,  it  is  termed  in  the  act,  "  the  am,(dgamation  of  the 
said  several  companies,"  and  it  is  also  expressly  confirmed 
as  such.  Now,  how  has  this  amalgamation  been  effected  ?  By 
the  74th  article  of  the  agreement,  "  the  stock  or  shares  of  tlie 
"  St.  Lawrence  and  Atiivntic  Company,  shall  become  stock  or 
"  shares  of  the  same  nominal  amount  in  the  capital  of  the 
"  United  Company,  and  shall  rank  in  the  register  of  the  United 
"  Company,  as  stock  or  shares  upon  which  so  much  is  paid  as 
"  shall  at  the  time  of  the  amalgamation  hâve  been  actually 
"  paid  thereon."  The  stock  of  the  single  company  is  converted 
into  stock  of  the  union  or  amalg-Ui>ation  of  companies.  If  the 
stock  of  the  St.  Lawrence  and  Athintic  Railroad  Company  had 
been  real  property,  there  might  hâve  been  the  subject  matter 
of  a  mutation  de  propriété,  or  an  acte  translatif  de  propriété 
under  this  agreement,  but,  by  the  acts  of  incorporation  of  that 
company,  it  is  declared  tnat  "  the  shares  be  deemed  personal 
estate,  and  shall  be  transferred  as  such,"  section  21  ;  the  in- 
dividual  shareholders  acquired  no  right  of  property,  no  jus  in 
re,  in  relation  to  immoveables,  biens  immeubles,  the  corpora- 
tio  as  an  ens  rationis  had  alone  the  property  in  trust  for  the 
individual.  By  the  terms  of  the  act  of  incorporation,  each 
share  of  stock  was  the  représentative  of  the  sum  of  £50,  the 
aggregate  of  the  shares  was  the  capital  of  the  company.  No 
sale  or  tran&fer  of  individual  shares,  even  though  comprising 
the  whole  amount  of  capital   stock,  can  affcct  the  jus  in  rc 


I»K    LA    IMIOVINCK    l>K   gl'K:HKO. 


49!» 


he    tinie 
of  two 
,nic8   in- 
ind  ow- 
in  such 
lavu    (dl 
the  lia- 
i\\  agree- 
iim  with 
idd  hecti- 
a\\  union, 
bv    thcir 
niling    »>t 
mcli  coni- 
ijaiiiM  the 
•ate  naïuc 
.te   of  the 
contirtned 
ïoiupanies, 
been   tlc- 
With    10- 
]\e  several 
ti(yn  of  the 
confirmed 
ccted  ?  By 
iar«'!S  of  the 
»e  stock  ov 
tal  of  tlio 
the  United 
^  is  paid  as 
n   actually 
coiiverted 
lies.    If  the 
mpany  had 
ect  pxatter 
propriété 
,iow  of  that 
personal 
1  ;  the  in- 
,  no  jus  iti 
lie  corpora- 
lust  for  the 
,tion,   each 
,f  £50,  the 
npany.  No 
Icomprising 


J' 


118  m   i'<i 


of  the  corpoi'iition  ast«»  immovi'abh-H.  The  doiuiiniDii  oi*  fee 
simple  reniains  unatt'eetcd  hy  any  disposai  of  the  stock  or 
slian-s.  No  Ht'ijjfniorial  iji^dits  enii  arise  in  res|>eet  of  personal 
property,  or  its  disposai  .-md  transfcr.  The  conversion  of  stock, 
amalgamation  or  fusion,  .  perated  hy  the  agreement,  is  not  a 
niiitutioii  dl'  pritpriéfé  ov  I  xnishif  if  de  propriété,  \\\)on  which 
t\\v  dfoil  d'iridctii  nifé  vnu  he  claimed.  The  stock  is  changed, 
Itut  the  donùnimn  iii  tlu;  realty  is  unaltered.  It  lias  been 
nrgued  that  the  corpo)ati(»n  of  the  St.  Lawrence  and  Atlantic 
Kailroad  lias  been  dissolv(>d,  nnd  that  a  new  corporation  haH 
been  created,  distinct  from  the  old  one,  and  in  tins  manner,  a 
mutation  of  propiM-ty  lias  b<'en  oj)erated.  Tins  aigum(;nt  is 
met  at  once  by  tlie  législative  enactment  already  ad'^erted  to, 
"  the  conipanies  intended  to  be  united  shall  betîome  (rne, 
"  Company  and  ane  corporation  and  shall  be  hckl  to  be  the 
"  Hdiae  ntt'poratioit  witli  eac/i  of  them."  If  pronounctnl  the 
sdiuc  by  the  legislatiu'e,  it  cannot  be  distinct  from  the  ohl 
one,  there  lias  been  no  dissolution  and  no  merger  of  rights, 
"any  rightor  claim  which  could  be  enforced  by  or  against 
"  either  of  them,  may  after  such  union  be  enforced  by  or 
"  against  the  company  fornied  by  tlieir  union."  So  long  as 
tlie  union  lasts,  the  povvers  of  the  separated  individual  corpo- 
rations are  in  .sUiS^)e//,»<o,  but  they  continue  to  exist,  .so  far  us 
to  retain  the  doiniviimi  in  their  real  p)'operty,  and  in  the 
event  of  a  séparation,  they  would  revive  in  their  pristinc 
form  :  actions  by  ov  against  them  did  not  (dtate,  but  might 
be  continued  in  the  new  name.  The  St.  Lawrence  and 
Atlantic  Company  holds  a  lease  for  999  years  t)f  the  Port- 
land  Kailroad  in  the  stat(i  of  Maine,  it  will  not  be  argued 
that  tliis  lease  lias  been  impaire»!  or  affected  as  to  the 
lessors  by  tins  union.  It  is  undeniable  that  before  the 
amalgamation  or  union,  the  St.  Lawrence  and  Atlantic  com- 
pany had  a  right  t(j  that  |)ortion  of  their  ruad  which  runs 
through  the  ^eUjneurw  in  ([uestion,  and  that  the  .seignior 
coidd  claim  no  droif  d'indemnité  in  relation  to  it  against 
them.  The  statute  lias  enacted  that  the  company  forined  by 
the  union  nniy  enforce  that  right,  as  well  as  ail  other  rights 
ot  property,  and  no  claim  for  indemnity  can  be  brought  against. 
the  union,  which  could  not  bciore  be  urged  against  the  St. 
Lawrence  and  Atlantic  Company  :  Which  nhall  he  held  tobe 
the  same  corporation.  In  adjusting  the  terms  of  the  agree- 
ment  declared  upon,  regard  was  had  to  the  arrears  of  interest 
due  to  the  stockholders  of  the  St.  Lawrence  and  Atlantic 
Raili'oad  Company  amounting  to  £75,000.  Could  the  parties 
contemplate  payment  of  a  second  droit  d'indemnité  to 
the  seignior  (  The  liabilities  of  that  company  were  assumed 
by  the  union,  but  second  indemnité  was  no  liability  of  thcirs 
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it  could  onl y  arise  at'ter  the  union.  The  a^reenieiit  niakes  no 
provision    l'or    the    second    mdevinité,   and  the  Législature 
has  eonfirnied  this  agreenient,  the  conditions  of  which   liave 
exprcHsly  tlie  t'oi'ce  of  hiw  ;   hovv  tlien  can  the  aeignior  main- 
tain  an  action   t'ounded  upon   the  agreenient  !*   If  the   droit 
d'indeniiiifé  be   recognized  in  this   case,  the  liabihty  of  the 
union  to  ail  the  seigniors  through  whose  Heigniories  railroads 
])aHs,  would  amount  to  so  a  large  auni,  as  to  forni  an  impor- 
tant élément  in  the  tenus  of  the  agreement.  No  d  )ubt  in  the 
case  of  an   ordinary  con tract,   the  parties   if  by   law    liable 
for  the  indemnity,  would  be  held  to  pay  it  ;  but  in  the  case  of 
an   agreement   entered   into  annuente  the   Législature,  and 
tlie  conditions  of  vvhicli  are  declared   to  hâve  ail  the  force  of 
law  and  to  be  lavvs  of  theuiselves,  such  a  claim  on  the  part  of 
the  seigniors,  after  having  already  received  one  droit  d'in- 
demnité seems  to  me  preposterous.  The  fact  that  there  has 
been  no  mutation  of  real  property,  and   there  has  been  no 
transiatio7i  of  property,  from  one  party  to  another,  but  that 
the  miion  is  declared  to  be  the  same  corporation  as  the  St. 
Lawrence  and  Atlantic  Railroad  Company  ofFer  arguments  so 
strong  against  the  seigniors  claim  that  1  ain  convinced  that 
the  courts  in  old  France  would  never,  under  such  circums- 
tances,  hâve  rendered  an  arrêt  recognizing  any  such    droit 
d'indemnité,  and  I  am  prepared  unhesitatinglj'  to  reject  the 
xlaim  now  urged.  The  claim  of  the  seignior  in  this  case  has 
also  been   resisted  under  the  Seigniorial  Act  of  1854,  section 
84.    This  section   is  no  doubt  involved  in  its   wording,  but 
I  believe    that  the  Législature  intended  by  this  enactment  to 
meetthe  veiy  daims  now  urged  by  tlu;  seignioi*.  lu  any  case, 
thi"  section  cannot  be   made  a  ilead  letter,  but  is  to  be  carried 
ont,  and  the   hardship  oî  an  cr  posf   fticfo  law,  is  not,  to  niy 
niind,  very  apparent  in  the  présent  instance.   Upon  this  head 
1  shall  forbear  from  goijig  into  further  détails,  and  may  con- 
tent  myself   with   leference  to  what  fell   from    Mr.  Justice 
'  MMJLEV  in  the  court  below.  (6  R.  J.  R.  Q.,  p.  106.)  Being  of 
(.pinion   that  there  has  been   no  mutation  of  property  at  ail, 
the  claim  for  lod.s  «t  ventes  is  at  once  disposed  of,  as  it  is  res- 
tiicted  by  law  to  the  contract  of  )i(de  of  real  property,  and  to 
contracts  in  the  nature  of  a  sale,  équipollent  à  vente,  and  does 
not,  like  the  droit  d'indemnité,  extend  miiversally  to  every 
species  of  contract.  Admitting  hypothetically  that  there  ha» 
been  a  mutation,  ityet  can  only  be,  as  expressed  in  the  agree- 
ment, one  of  stock  between  one  company  and  the  union  ;  stock 
l)eing  Personal  estate,  the  mutation  would  produce  no  lads  et 
ventes.  If  regard   be   had  to   the  tenus  of  ai'ticle  74  of  the 
amalgamation  agreement,  which  is  that  upon  which  the  claim 
of  the  seignior  is  predicated,  it  will  be  found  that  it  couverts 
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tlie  stock  of  th»'  St..  Lawrence  and  Atlantic.  Railroad  ComjM- 
ny  into  stock  in  the  <  apital  ot*  the  United  C^ompany  of  tho 
sanie  nominal  aniount.  This  would  be  at  the  utniost  an  ex- 
change,  a  con tract  which  by  lavv  ia  not  productive  of  loda  et 
venten,  even  with  respect  to  a  nuitation  of  real  property.  It  is 
triie,  that  upon  such  an  exchange,  if  there  be  a  stndfe  or  a  pe- 
ciiniary  sum  given  to  boot  by  the  owner  of  one  of  the  iinino- 
veables  (ininienbles)  interchanged,  to  tlie  owner  of  the  other, 
lods  f'f  mitas  are  due  upon  the  aniount  of  tlie  noidte.  In  the 
présent  case,  however,  there  is  no  sindfe.  The  t!75,0()()asHnnied 
\>y  the  union,  is  so  assuined  as  part  of  the  liabilities  and  obli- 
gations of  the  United  Company.  The  stockholders  of  tlie  St. 
Lawrence  and  Atlantic  C'Ompany  nnist  contriV)ute  rateably  to 
the  payment  of  this  sum,  just  as  the  other  stockholders  of  the 
United  Company.  r>ut  it  is  expressly  stated  in  the  agreem«>nt 
that  the  sum  is  the  estimated  aniount  of  the  arrears  of  inti'- 
rest  due  to  the  shareholders  of  the  Saint- Lawrence  and  Atlan- 
tic Company.  The  two  stocks  being  estimated  as  e(|ui valent 
in  value  and  mutually  convertible  at  par,  it  is  manifest,  that 
if  one  party  lias  receiyed  ail  arrears  of  interest  or  dividends 
and  the  other  lias  not,  the  amount  of  interest  or  dividends 
<lue,  is  not  a  midte  or  anything  given  to  l)oot.  The  St.  Law- 
rence and  Atlantic  stockholders,  in  conséquence  of  their  liabi- 
lity  to  contribute  to  the  paymentof  the  sum,  would  in  fact  re- 
ceive  less  than  th,?  other  stockholders.  The  ordinaiy  transac- 
tions, known  upon  change  asexdividend,  explains  the  position 
of  the  parties,  the  ainount  of  dividend  or  of  interest  due  nei- 
ther  adds  to  nor  subtracts  from  the  estimated  or  the  rntrinsic 
value  of  the  stock.  But,  even  upon  the  supposition  that  the 
stock  of  the  St.  Lawrence  and  Atlantic  Company  were  more 
valuable  than  that  of  the  union,  the  différence  in  value  of  tlu^ 
two  stocks  would  afford  no  criterion  for  estimating  the  price 
or  v'alue  of  the  real  prf)perty  belonging  to  either  company,  or 
any  part  of  that  property.  The  value  of  the  stock  of  a  com- 
pany dépends  upon  its  profits,  and  its  estimation  in  the  mar- 
ket,  its  rise  or  its  fall,  does  not  necessai'ily  affect  the  value  of 
the  real  property  belonging  to  it,  in  a  corresponding  degree. 
A  rise  of  10  per  cent,  in  the  \  aine  of  the  St.  Lawrence  and 
Atlantic  stock,  of  Hself,  would  not  augment  the  value  per  rod 
of  any  portiop  or  the  whole  of  their  raihvay  or  buildings  any 
more  than  that  of  their  rolling  stock.  L<><h  ef  ventex  are  a  mu- 
tation fine  payable  upon  the  covtroet  priée  of  real  property 
sold,  with  us  being  tixed  at  one  twelfth  of  auch  price,  it  is  not 
like  the  droit  d'inderwnUé  to  be  calculated  upon  the  indue  of 
tlie  property.  As  the  price  of  railroad  stock  affords  no  mea- 
sure  of  value  to  real  property  comprised  within  it,  no  transac- 
tion, in  relation  to  its  sale  or  purchase  or  acquisition  in   any 
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shape,  can  be  productive  of  the  droits  de  lads  et  ventes  as  clai- 
med  in  thiscaHo  by  tlie  seignior.  The  Railroad  Company  havi^ 
also  met  the  daim  for  lods  et  ventes  by  a  plea  of  exemption  on 
the  ground  that  the  supposed  nmtation  was  a  public  transac- 
tion, bénéficiai  to  the  public,  d'ittilité  ptddique.  1  am  of 
opinion  that  this  plea  should  be  sustained.  The  Législature 
has  recognized  the  Grand  Trunk  Railroad  as  boing  d'utilité 
jiuhlique  by  giving  to  it  the  guarantee  of  the  provnice  to  an 
enonnous  amount  and  by  participating  actively  in  the  direc- 
tion and  management  of  its  affairs.  The  preamble  to  the  sta- 
tute  of  the  16th  Victoria,  cap.  89,  alread}^  cited,  proclaims  the 
advantage  to  the  province  of  this  work.  "  The  number  of  di- 
rectors  of  the  company  formed  by  such  union  "  it  is  enacted, 
"  shall  be  eighteen,  twelve  of  whom  shall  be  elected  bj'  the 
shareholdei's  and  six  appointed  by  the  goverrjor  of  the  Pro- 
vince of  Canada,  so  long  as  and  until  such  company  siiall 
renounce  the  benefit  of  the  provincial  guai'antee,  in  which  case 
the  number  of  directors  shall  be  reduced  to  twelve  by  the 
retirement  of  the  directors  appointed  by  the  governor,  and  if 
there  sha?l  be  at  any  tinie  of  such  luiion,  directors  of  more 
than  one  of  the  companies  forming  the  same  who  hâve  been 
appointed  by  the  governor  of  Canada,  then  such  of  the  said 
directors  as  the  governor  shall  designate,  shall  retire  frou!  of- 
fice so  as  to  reduce  the  number  of  government  directors  to 
six,  &c.  "  As  to  roads,  they  havc  been  recognized  in  the  ear- 
liest  times  as  falling  under  the  trinoda  nécessitas.  The  grants 
made  by  the  kings  of  France  to  the  seigniors,  are  .subject  to  a 
provision  for  roads  and  highways,  and  the  patents  from  the 
crown  contain  the  customary  réservation  for  roads  and  high- 
ways. Their  value,  with  a  view  to  settlement,  is  obvious  in  a 
coimtry  like  Canada,  and  nothing  can  be  more  conducive  to 
utilité  publique.  Upon  the  acknowledged  principles  of  the 
feudal  law,  the  agreement  in  (|uestion,  should  be  held  exempt 
h'om  the  droits  de  lads  et  ventes.  The  judgment  of  the  Supe- 
rior  Court  seems  to  me  well  fonnded  in  eveiy  respect,  I  con- 
ceive  the  claims  urged  by  the  seignior  to  be  wholly  unreaso- 
nable  and  would  therefore  affirm  the  Judgment  oi  the  court 
below,  with  an  award  of  the  costs  against  him.  (10  ]).  T.  H.  (■., 
p.  481.) 
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Banc  de  la  Reine,  En  Appel,  1®""  septembre  ISGO. 

Prc^sents  :    Sir  L.   H.  LaFontaine,  Baronnet,  Juge-en-C'hef, 
Aylwin,  DrvAL  et  Mondelet,  Juges. 

Lanthier,  Appelant,  et  D'AousT  et  ux.,  Intimés. 

Jugé  :  1"  Qu'une  partie  interrogée  sur  faits  et  articles  et  requise  de 
donner  le  détail  des  valeurs  par  elle  fournies  à  la  partie  adverse,  sur 
lesqivelies  était  basée  une  obligation  consentie  par  cette  dernière  et  de 
produire  un  compte  détaillé  des  effets  et  marcliandises,  si  la  dette 
avait  cette  cause  :  est  tenue  de  le  faire,  et  sur  défaut,  les  interroga- 
toires seront  pris  pour  avérés.  (1) 

2°  Que  cette  partie  ayant  refusé  de  répondre,  lorsque  assignée  à  cet 
effet,  ne  ]\e\\t,  lors  de  l'audition  aux  mérites  obtenir  la  permission  de  le 
fai  re. 

Le  1()  .septembre  185H,  J.  B.  D'Aoust  et  son  épouse  consen- 
tirent au  ])emandeur  une  obligation  de  £82  12  6,  payable  con- 
jointement et  solidairement  par  eux,  à  demande,  avec  intérêt 
du  1()  septembre  1858.  L'action  était  portée  pour  le  recouvre- 
Hïent  de  cette  obligation,  en  capital  et  intérêts.  A  cette  action, 
les  Défendeurs  répondirent  qu'ils  avaient,  de  fait,  consenti 
l'obligation,  mais  qu'ils  n'avaient  jamais  reçu  valeur  pour  la 
somme  y  portée,  qu'il  n'y  avait  jamais  eu  de  règlement  de 
règlement  de  compte  entre  eux  ;  que  le  Demandeur  avait  dit 
aux  Défendeurs  qu'il  était  leur  créancier  pour  ce  montant, 
nuiis  sans  donner  de  détail  :  que  les  Défendeurs  devaient  une 
certaine  sonnne,  dont  ils  ne  pouvaient  préciser  le  montant, 
niais  qu'elle  n'excédait  pas  £20  ou  £25  ;  (jue,  sur  la  pro- 
messe de  longs  et  grands  délais,  et  sur  l'assurance  qu'ils 
devaient  le  montant  que  le  Demandeur  leur  disait  lui  devoir, 
ils  avaient  consenti  l'obligation;  qu'ils  avaient  le  droit  de  la 
faire  réduire  à  la  seule  somme  qu'ils  pouvaient  devoir  au 
Demandeur,  environ  £20  ou  £25  ;  que  le  surplus  d'icelle  se 
trouvait  avoir  été  consenti  sans  cause  ni  valeur,  et  que  l'obli- 
gation devait  être  réduite  en  conséquence.  Et  ils  concluaient 
à  ce  que  l'obligation  du  16  septembje  1858,  fût  réduite  à  la 
somme  de  £20  ou  £25,  seule  somme  que  les  Défendeurs 
pouvaient  devoir  au  Demandeur  avant  sa  passation  et  le 
surplus  débouté.  Réponse  générale.  Les  Défendeui-s  interro-  - 
gèrent  le  Demandeur  sur  faits  et  articles,  et,  entre  autres  ques- 
tions à  lui  soumises,  se  trouvaient  les  suivantes  :  Interroga- 
toire G*".  "  N'est-il  pas  vrai  que  le  Défendeur  ne  vous  devait, 
lors  du  10  septembre  1858,  qu'une  somme  de  vingt  à  vingt- 
cinq  louis  environ  ?  "  Si  le  Demandeur  répond  négativement 
à  cette   question,   il  lui  sera  posé    les  questi(ms  suivantes  : 


(1)  V.  ait.  ±»:i  et  22»  C.  P.  C. 
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"  1*^  Quelle  était,  au  IG  septembre  1S58,  et  avant,  la  nature  de 
votre  créance  contre  le  Défendeur  ?  2'^'  Si  c'était  pour  effets  et 
marcfiandiHes,  à  lui  fournis  et  livrés,  donnez-en  le  détail  ? 
3"  Si  c'était  à  d'autres  personnes,  donnez -en  aussi  le  détail,  en 
spécifiant  la  date,  les  effets,  le  pi'ix,  à  qui  livrés,  sur  l'ordre  de 
qui  ?  L'ordre  était-il  ou  non  par  écrit  ?  S'il  était  par  écrit, 
prcMiuisez-le  ?  4*^  Produisez  le  compte  en  détail  que  vous  aviez 
contre  le  Défendeur,  le  16  septembre  185S  ?  "  A  ces  interroga- 
toire l'Appelant  répondit  comme  suit  :  Au  sixième  interroga- 
toire, répond  :  "  Le  16  septembre  1858,  la  somme  qui  parnis- 
"  sait  due  par  le  Défendeur,  à  moi,  était  de  £72.  J'ai  payé 
"  pour  l'obligation  et  l'enregistrement  douze  scheliins  et  demi, 
"  (|ui  sont  inclus  dans  l'acte.  Depuis  ce  temps,  j'ai  trouvé  une 
"  erreur  de  cinq  schellimfs  et  demi  au  préjudice  du  Défendeur." 
Les  quatre  sous-interrogatoires  suivants  étant  lus  au  Deman- 
deur, au  premier  il  répond  :  '"  La  nature  de  la  créance  que  le 
"  Défendeur  me  devait  était  pour  marchandises  vendues  et 
"  livrées,  pour  grains  et  argents  avancés.  Quant  aux  trois 
autres  sous-interrogatoires,  je  ne  réponds  pfin."  Le  6  févrici 
1860,  les  Intimés  firent  motion  :  "  qu'attendu  que  le  Demandeur 
n'a  pas  répondu  aux  2**,  3**  et  4*^  sous-interrogatoires,  le  G*"  in- 
terrogatoire à  lui  soumis,  et  qu'il  a  enregistré  qu'il  ne  répon- 
dait pas  aux  susdits  sous-interrogatoires,  le  6*"  interrogatoire 
soit  en  conséquence  pris  pour  avéré  et  reconnu,  en  autant  que 
le  Demandeur  a  refusé  de  donner  les  détails  (jui  lui  sont  de- 
mandés, et  «ju'ainsi  la  créance  du  Demandeur  soit  réduite  à 
la  somme  de  £25,  le  plaidoyer  des  Défendeurs  référant 
spécialement  au  détail  du  compte  et  au  cas  que  le  dit  sixième 
interrogatoire  ne  serait  pas  pris  pour  avéré  et  reconnu 
en  tout  ou  en  partie,  il  soit  alors  enjoint  au  Demandeur 
de  venir  répondre  aux  2*^,  3®  et  4*  sous-interrogatoires.  Le 
17  février  1860,  la  cour  prononça  l'interlocutoire  suivant: 
"  La  cour  ordonne,  avant  faire  droit,  que  le  Demandeur 
comparaisse  aux  séances  d'enquête  de  cette  cour,  jeudi,  le  pre- 
mier jour  de  mars  prochain,  à  dix  heures  du  matin,  pour,  là  et 
alors,  répondre  aux  2*',  S**  et  4"  sous- interrogatoires  du  sixième 
interrogatoire  à  lui  soumis  par  les  Défendeurs."  Le  1er  mars 
"  1859,  l'entrée  suivante  fut  faite  au  registre  :  "  The  Plain- 
"  tiff  appears,  in  obédience  to  the  interlocutory  order  of 
'■  this  court  of  the  17th  February  last,  but  decliiies  &nHwermg 
"  the  interrogatories  therein  specified."  Le  17  mars  1860, 
1  Appelant  inscrivit  la  cause  de  novo,  pour  audition  aux  mé- 
rites le  26  mars  1860.  Les  Intimés  firent  alors  motion,  "  que, 
vu  le  refus  du  Demandeur  de  répondre  aux  2*',  3*  et  4*  sous- 
sous-interrogatoires  du  6*"  interrogatoire  à  lui  soumis,  et  que 
le  6*"  interrogatoire  n'a  pas  été  répondu  catégoriquement,  le 
dit  6*  et  les  2*,  3*  et  4®  aous-interrogatoires,  soient  pris  pour 
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avérés  et  reccmnus  lyro  confeHSXH  contre  le  Demandeur,  ot 
qu'ainsi  la  créance  du  Demandeur  soit  réduite  à  la  somme 
de  £25."  Le  Demandeur  fit  motion  "  qu'il  lui  soit  donné  acte 
de  la  déclaration  qu'il  fait,  qu'il  a  entendu  répondre  d'une 
manière  catégorique  au  sixième  interrogatoire,  et  (pi'il  a  cru 
l'avoir  fait  jusqu'au  moment  où,  ce  jour  même,  l'honorable 
juge  Smith  a  exprimé  l'opinion  (lue  la  réponse  faite  par  le  De- 
mandeur au  dit  interrogatoire  n'était  pas,  dans  l'opinion  de 
l'honorable  Juge,  suffisamment  directe,  positive  et  catégorique, 
et,  en  conséquence,  le  Demandeur  demande  à  être  reçu  à  ré- 
pondre de  nouveau  au  dit  G'"  interrogatoire.  "  Le  81  nmrs 
18C0,  la  cour  prononça  le  jugement  final  suivant  :  "  The  court 
consideriug  that  Plaintiff  hath  refused  to  answer  the  second, 
third  and  fourth  interrogatories,  subsidiary  to  and  dépendent 
on  the  sixth  interrogatory  submitted  by  Défendants  to  Plain- 
tiff, and,  further,  considering  that  the  answer  put  in  by  Plajntiff 
t</  the  sixth  interrogatory,  is  not  answered  in  a  clear  and 
décisive  manner,  and  that  Défendants  are  thereby  in  law 
entitled  to  consider  the  said  sixth  interrogatory  as  not  ansvvered , 
and  to  be  entitled  thereby  to  claim  that  the  sai<l  sixth  inter- 
rogatory be  taken  as  averred,  and  ansvvered  in  the  affirmative  ; 
the  court  doth  reject  the  motion  of  Plaintiff  to  be  pernntted 
to  answer  de  novo  to  the  said  sixth  interrogatory  ;  and  further 
considering  that  thereby  Défendants  hâve  established  the 
truth  of  the  matters  and  things  set  up  in  the  exception  by 
them  pleaded  to  the  action  of  Plaintiff,  and  that  it  appears 
therefrom  that  Défendants  are  not  indebted  and  were  not 
indebted  to  Plaintiff  on  the  16th  September,  1858,  in  any 
greatev  or  further  sum  than  twenty-five  pounds,  the  court 
doth  condeum  Défendants  to  pay  to  Plaintiff,  for  and  by 
reason  of  the  matters  und  things  set  up  in  the  déclaration  of 
Plaintiff,  the  sum  of  twenty  five  pounds,  current  money  of 
the  province  of  Cana<la,  with  interest  thereon  from  the  KJth 
September,  1858,  Sur  appel,  ce  jugement  a  été  confirmé. 
MoNDELET,  Juge,  différant.  (10  D.  T.  H.  C,  p.  497.) 

DouTRE  et  D'AousT,  pour  l'Appelant. 

MoRE.\U,  OuiMET  et  MoRiN,  pour  l'Intimé. 
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MATIÈRES  CONTENUES  DANS  CE  VOLUME. 


ACCItOISSKMENT.  Un  legs  fait  uu  mari  et  à  la  femme,  pour 
appartenir  à  la  communauté,  accroît  au  survi- 
vant, si  l'autre  prédécôde  avant  le  testateur 132 

ACCUSATION  DE  PARJUUE  i-Vide  Pkwédure  cuiminkm-h. 
ACTION  •.—  Vide  Vkoc^rdukk. 

ACTION  EN  REDDITION  DE  COMPTE.  Celui  à  qui  une  part 
des  profits  d'unt^  sociiété  est  accordée  pour  lui 
tenir  lieu  de  «alaire,  n'a  pas  d'action  en  red- 
dition de  compte  contre  la  société,  s'il  a  laissé 
le  service  avant  l'époque  fixée  par  la  conven- 
tion et  avant  que  les  affaires  de  la  société  aient 

étéréglées 380 

"  "  DE  COMPTE.   Contre   les  représen- 

tants de  deux  successions  n'est  pas  sujette  à 

un  procès  par  jury ". 254 

DE  COMPTE.  Dans  une  action  en 
reddition  de  compte,  on  le  Défendeur  plaide 
qu'il  a  déjà  rendu  compte  et  i)roduit  une  copie 
(le  ce  compte,  il  doit  d'abord  y  avoir  jugement 
sur  l'obligation  de  rendre  compte  avant  de 

débattre  ce  compte 25S 

DE  COMPTE.  Il  n'y  a  pas  d'action 
en  reddition  de  compte,  lorsque  le  Défendeur 

a  déjà  rendu  un  compte 2G1 

••  "  DE    COMPTE  :  —  Vide  Commissairkh 

SÉPARATION  DE  BIENS.  Dans  une  action  en  sé- 
paration de  bien?,  .jugement  ne  peutêtre  rendu 
sur  des  interrogatoires  sur  faits  et  articles  aux- 
quels le  mari  n'aurait  pas  réjiondu,  l'aveu  ou 
le  consentcnient  étant  inadmissible  comme 

preuve 4H1 

HYPOTHECAIRE  :—  Vide  JimnicrioN. 
«         PÉTJTOIRE.   Dans  nn«»  action  pétitoire,  le  Demandeur 

doit  alléguer  les  titres  antérieurs  à  la 

possession  du  Défendeur 103 

"  "  •.—  Vide  DicRKt. 

REDHl  BITOIRE  :—  Vide  Vkntk. 
AMENDEMENT.  Lorsque  le  Demandeur,  pendant  l'enquête,  a 
obtenu  la  permission  d'amender  sa  déclara- 
tion, il  doit  faire  cet  amendement  avant  de 

procéder  de  nouveau  à  l'enquête 257 

"  : — Vide  DÉci.ARATion. 

AlM'EIi.  Il  n'y  a  pas  lieu  à  appel  d'un  jugement  do  la  Cour  de  Cir- 
cuit dans  une  action  oit  le  loyer  est  au-dessous  de  $1(K). 
Lorsque  lo  cautionnement  en  appel  est  fourni  ])ar(ieu.\ 
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niutiuns,  il  n'est  puH  nécessaire  qu'il  contituiiie  la  <1é- 
rlaration  que  les  cautions  sont  j)roi)riétaires  d'immeu- 
bles      4;12 

APPï]Ii.    La  cour  ne  permettra  pas  l'appel  d'un  jugement  interlo- 

«tutf.ire,  si  elle  est  d'opinion  que  l'apiH)]  est  mal  fondé.    254 
"         La  signification  d'une  copie  d'une  requête  en  appel  et  de 
l'avis  de  cautionnement  au  domicile  du  procureur  ad 

/(7cm  est  suffisante 444 

•'         ï'ne  action  dans  la  Cour  de  Circuit  pour  moins  de  $100 
est  appelable  si  le  Défendeur,  par  son  plaidoyer,  met 

en  question  un  titre  à  un  immeuble 67 

"         Un  jugement  déclarant  nul  un  bref  de  capiaK  est  un  juge- 
ment interlocutoire  dont  il  n'y  a  pas  appel  <hpliiun :î4(> 

•'        : — Ville  Pufx^ÉKL'RR. 
AHSKMHLEE  TUMULl'UKUSE  -.—  Vide  Dommmîks. 
ASSIGNATION.    L'ai^bignation  de  comparaître  devant  noK  juges  de 

la  Cour  Supérieure  est  suffisante 10 

ASSUBAX(!E.  La  Compagnie  d'assurance  n'est  pas  tenue  de  payer 
un  créancier  qui  s'est  fait  transporter  une  assu- 
rance pour  garantir  une  hypothèque  sur  un 
immeuble,  si  le  débiteur  a  reconstruit  les  bâtisses 

et  donne  les  mêmes  garanties  à  l'assuré t)0 

"  Une  police  d'assurance  sur  un  vaisseau,  faite  sur 
une  forme  de  police  pour  une  maison,  doit  être 
interprétée  comme  s'appliquantau  vaisseau  pour 
toutes  les  danses  qui  peuvent  avoir  cette  applica- 
tion     470 

"  MARITIME.    Dans  une  action   pour  le  montant 

d'une  assurance  maritime,  il  faut  prouver  que  le 
dommage  est  le  résultat  d'un  risque  assuré.  La 
preuve  que  le  dommage  a  été  causé  par  l'eau 
salée  n'est  pas  suffisante.  L'évaluation  des  mar- 
chandises endommagées,  faite  sans  avis  à  l'assu- 
reur et  suivie  d'une  vente  le  lendemain  matin, 
ne  constitue  pas  la  preuve  de  la  valeur  de  ces 

effets 70 

AUDITEUR.  Dans  une  action  sur  compte  pour  pension,  logement 
et  rafraîchissements,  un  auditeur  ne  peut  être 

nommé .,. 395 

AVOCAT.   Est  maître  du  litige  et  les  parties  ne'peuvent  régler  sans 

son  consentement 9i'> 

"        -.—  Vide  Caiitionnkmext  en  aim'ei,. 


B 

BAIL  -.—  Vide  Exécution. 

BIGAMIE.  Dans  un  procès  pour  lAyamii.,  l'admission  d'un  premier 
mariage  par  l'accu^é  est  suffisante  pour  soutenir  une 

conviction 43") 

BILLET  PROMISSOIRE:     Vide  Novation. 
"  "  : — Vide  Prockuikk. 


CAPIAS.     La  préférence  fraudulevtse  ne  constitue  pas  le  recel 91 

"  Le  copias  peut  émaner  contre  un  voiturier  pour  des 

effets  qu'd  a  transportés  dans  la  province  en  vertu 

d'un  contrat  fait  à  l'étranger 1.S7 

'•  '  TjC  Demandeur  n'est  pas  restreint  aux  raisons  données 

dans  son  affidavit,  pour  justifier  sa  croyance  que  le 
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.    Dt'fendenr  est  sur  le  point  de  laisser  la  province  aver 

riiitention  de  frauder :'>ô2 

CAPIAS.  Les  mots  "  de  la  cité  do  Kingston,  Caïuvdu-Ouest  '' 
indiquent  sutfîsainment  le  domicile  du  Demandeur. 
Les  mots  "dépose  et  dit"  dans  l'atlidavit  coni 
portent  que  le  déposant  a  étt'>  assermenté.  Dans  une 
poursuite,  sur  billet  promissoire,  il  n'est  pas  néces- 
saire d'alléguer  où  le  billet  a  ét'^  fait.  Dans  un  aHida- 
vit  il  n'est  pas  nécessaire  d'alléguer  que  sans  l'avan- 
tage d'un  bref  de  copian,  le  Défemleur  pourra  perdre 
son  recours.  Le  mot  "  à  Québec,"  dans  le  jurât, 
indi(iue  suffisamment  où  le  déposant  a  été  asser- 
raenté,    La  date  i>eut  être  écrite  en  chiffres  dans  le 

jurât 342 

"  Un  aftidavit,  alléguant  que  le  Défendeur  est  sur  le 

point  de  laisser  la  province  et  (jue  les  raisons  que  le 
déposant  a  de  croire  que  le  Défendeur  est  sur  le  point 
de  quitter  la  province  avec  l'intention  de  frauder  le 

Demandeur,  etc.,  est  insuffisant 345 

'•  :—Vidf  A.PPFA.. 

CAUTIONNEMEîJT.     Le    Demandeur  étranger  pourra  faire  le 
dépôt  d'une  somme  d'argent  au  lieu  de  fournir 

un  cautionnement 253 

•'  l^s    sauvages    en    possession    d'un    bien 

appartenant  à  la  réserve  peuvent  être  cautions 

eu  appel 32 

: — Vide  Ai'I'El. 
"  EN  AITEL.     Donné  sans    avis    suffisant 

pourra  cependant  être  maintenu,  en  permettant 
à  l'Intimé  de  faire  les  objections  qu'il  aurait  pu 

faire  lors  de  sa  présentation 433 

"  EN  APPEL.  Les  cautions  ne  peuvent  être 
ixjursuivies  sur  un  cautionnement  qui  est  dé- 
claré nul  en  appel ;}51 

"  EN  APPEL.  Lorsque  l'Appelant  consent  à 
l'exécution  du  jugement,  ses  cautions  ne  sont 
obligées  qu'aux  frais,  quoique,  par  les  ti^rnies 
du  cautionnement,  elles  soient  obligées  au  paie- 
ment de  la  dette 24!» 

*'  EN  APPEL.   Un  avocat  pratiquant  no  peut 

se  porter  caution  en  appel 3.S7 

"  PdUR     FRALS.    Deux    cautions    doivent 

être  offertes  par  un  Demandeur  étranger 130 

"  POUR  FRAIS.  Le  Demandeur  qui  conteste 

une  opposition  à  fin  d'annuler,  faite   par  un 
tiers,  n'est  pas  tenue  de  donner  cautionnement 

pour  les  frais 400 

POUR  FRAIS.  Le  Demandeur  qui,  résidant 
à  l'étranger,  conteste  la  déclaration  d'un  Tiers- 
Saisi,  est  tenu  de  fournir  cautionnement  pour 

les  frais l.')4 

••  POUR  FRAIS.    L'Opposant,  qui   a  contesté  '     . 

une    opposition  à  fin  de    conserver,    ne    peut 
ensuite     demander    cautionnement     à     celui 

dont  il  a  contesté  l'opposition 150 

"  POUR  FRAIS.  Un  Demandeur,  résidant  hors 
de  la  province  et  qui  poursuit  in  formd  pau- 
peris,  est  cependant  tenu  de  fournir  caution- 
nement pour  les  frais 348 

"  POUR  FRAIS.  Un  Opposant  à  fin  de  con- 

server, tjui   conteste  un  autre  Opposant  à  fin 
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de    conserver,    peut    requérir  de    celui    dont 
il    fait    contester    l'opposition,  de   lui  donner 

cantionneinent  pour  les  frais lô(( 

CKSSION  DE  BIENS.  Un  débiteur  insolvable  ne  peut  forcer  hcs 

CH'-anciera  &  accepter  une  cession  de  biens 
et  t\  lui  donner  une  décharge  complote...    328 
COMMISSAIRES  D'ECOLE.     La  quittance  donnée  par  les  coin- 
missaires  ou  e  secrétaire  vaut  pour  leurs  suc- 
cesseurs qui  tie  peuvent  poursuivre  en  reddition 
do  comptes,  lorsque  les  comptes  ont  déjà  été 

licceptés 1-1» 

"  D'ECOLE.    Les  commissaires  d'école  n'ont  le 

droit  de  s'endetter  que  conformément  aux  dis- 
positions de  la  loi,  et  toute  dette  contractée  par 

eux  Sans  autorisation  spéciale,  est  nulle 317 

"  l'OUU  L'ERECTION  Cl  VI LE  DES  PAROISSES. 

N'ont  pas  le  droit  de  déléguer  leur  pouvoir  à 
l'un  d'eux  pour  faire  une  enquête,  et  cette  délé- 
gation est  un  excès  de  juridiction  et  les  soumet 

au  certiorari ■ 270 

COMPENSATION.  Dans  une  action  sur  billet  promissoire,  un 
plaidoyer  alléguant  qu'à  l'échéance  du  billet, 
le  Demandeur  avait  en  main  des  effets 
appartenanr  au  Défendeur  de  la  valeur  du 
billet,  et  que  la  dette  était  en  conséciuenco 
compensée,  ne  vaut  point.  La  valeur  d'effets 
et  de  marchandises  ne  peut  être  oi)posée  en 
compensation    à    une   demande    pour    une 

somme  d'argent 472 

"  Le  prix  de  vente  peut  se  compenser  par  des 

dommages  n'sultant  de  la  fraude  ou  du  dol.      39 
'"                 Une  créance  non  liquidée,  mais  qui  se  trouve 
prouvée  par  le  défaut  de  répondre  aux  arti- 
culations de  faits,  donne  lieu  à  la  compensa- 
tion     441 

COMPETENCE.  Pour  donner  juridiction  au  tribunal,  il  faut  que 
toute  la  cause  d'action  ait  origine  dans  le  dis- 
trict où  l'action  est  portée .* 237 

"  Une  dénonciation  faitedans  un  districtet  l'arres- 
tation de  l'accusé  faite  dans  un  autre  district 
donne  droit  à  ce  dernier  de  poursuivre  en 
dommages  le  dénonciateur  dans  le  district  où 
l'arrestation  aétéfaite.iiuoiciue  le  dénonciateur 
ne  réside  ni  dans  Pun  ni  dans  l'autre  de  ces  dis- 
tricts.      439 

COMPROMIS  :—Vide  Sj^texcË  akiutraiÏÈ. 

CONSEILLER  :—r».»/«  Corporation  municipale.  . 

CONTESTATION  DE  COLLOCATION  -.—  Vide  Procédure. 

CONTRAINTE  PAR  CORPS.  Une  variante  entre  le  jugement  final 

ft  la  règle  pour  contrainte  par  corps  n'est  pas  «ne 

cause  de  nullité.  Le  Défendeur,  qui  est  nommé 

gardien  volontaire  de  ses  propres  effets  saisis,  est 

sujet  à  la  contrainte  par  corps 240 

CONTRAINTE  PAR  CORPS  -.—Vide  Corporation  municipale. 
CORPORATION  MUNICIPALE.  Le  secrétaire-trésorier  d'une 
corporation  municipale  est  tenu  de  rendre 
compte  et  obligé  de  pa^er  12o;o  sur  le  reliquat. 
Une  règle  pour  contrainte  par  corps  peut  être 
signifiée  au  greffe  dans  le  cas  où  le  Défendeur  a 

quitté  la  province 128 

"  Une  loi,  décrétant  qu'un  conseiller  ne  pourra  être 
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élu,  s'il  ne  possède  oertaines  ((unlificHtionsfon- 
oit'res,  a  l'etPet  de  distiualifier  ce  oonseillor  ni, 
pendant  qu'il    occupe    cette  charge,  il    cesse 

d'avoir  cette  qualification 24'J 

COUR  DK  CIR('IJIÏ:-F»rfe  Appbi-. 

CURATEUR  \   L'ABSENT.  Un  curateur  à  un  absent,  qui  con- 
osto  lui-môme  la  poursuite  d'un  créancier,  peut  ctro 
l'undamné  i)erHonnellement  aux  dépens '.'51 

D 

DECLARATION.  Dans  une  action  en  reven<lication  d'un  objet 
mobilier,  si  le  Défendeur  a  omis  de  conclure 
dune  manière  suffisante,  il  doit  demander  à 
amender  et  d  ne  {tout  prendre  des  conclusions 

supplétoires 308 

*•  : — Vide  Jai-iah. 

"  :—Vide  PiuxjKouKK.  , 

DÉCRET.  L'adjudicataire  doit  procéder  par  action  pétitoiro  contre 
le  saisi  qui  est  demeuré  en  possession  plus  d'un  an 

après  le  décret 60 

DÉFENSE  EN  DROIT.  On  ne  peut  par  une  défense  en  droit  atta- 
quer un  jugement  en  séparation  de  biens,  qui 
fait  la  base  d'une  opposition  à  fin  d'annuler. 

Une  défense  en  droit  peut  être  partieil" 340 

DÉl'ENS.  Il  lie  sera  accordé  aucuns  dépens  sur  une  péremption 

d'instance  acquise 429 

"  Lorsque  l'action  est  portée  pour  une  somme  excédant 

£50,  et  que  jugement  n'est  rendu  que  pour  la  somme 
de  £50  avec  intérêt,  les  frais  doivent  être  taxés  comme 

dans  une  action  de  £50 44(i 

"  Un  jugement,  condamnant  une  partie  à  payer  une  cer- 
taine somme  avec  dépens,  doit  être  interprété  comme 
condamnant  aux  déiiens  suivant  le  montant  du  juge- 
ment et  non  suivant  le  montant  de  la  demande 474 

DIFFAMATION.  Dans  une  action  cour  injures,  on  doit  prouver  les 

paroles  alléguées 334 

DIME,  La  dîme  doit  se  partager  aupro  râla  An  temps  de  la  (iesserte 
de  chaque  cure.  L'année  ecclésiastique,  sous  le  rapport  de 
la  dîme,  se  compte  de  la  Saint-Michel  d'une  année  à  la 

Saint-Michel  de  l'année  suivante (>2 

DOMMAGES.  La  présence  d'un  individu  dans  une  assemblée  tu- 
multueuse, résultat  d'un  complot,  le  rend  respon- 
sable des  (iommages  causés  par  cette  assemblée, 
lors  même  ç[u'il  n'aurait  pas  activement  participé 

dans  les  voies  de  fait 34 

"             -.  —  Vide  VoiTURiER. 
DOUAIRE.  Le  douaire  qui,  dans  un  contrat  de  mariage,  est  men- 
tionné être  celui  reconnu  parles  loisdu  Bas-Canada, 
est  le  douaire  coutumier 267 
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EFFRACTION. 


onstitue  pas 


128 


L'entrée  par  une  porte  ouverte  ne  c^ 
l'efi'raction,  quoique  la  jiersonne  qui  est  entrée 
ait  ensuite  enlevé  les  fenêtres  de  la  maison  .  ... 
ENQUÊTE.  Les  renvois  dans  une  déposition,  qui  sont  paraphés, 
(^juoique  non  mentionnes  dans  le  jurât  de  la  déposi- 
tion, n'annule  pas  cette  déposition.  L'omission  que 
le  témoin  n'est  ni  parent^  ni  allié  des  parties,  eni- 
purto  la  nullité  de  la  déposition 
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ENdjrÊTE.  Un  t/'inniii  m*  peut  tHruexuininé  une  Heconde fois  pinir 
lu  partie  <pu  l'a  produit  siina  lu  |)ermi8Mion  du  tri- 

Imnul  L':M> 

KXCKPTION  A  LA  KORMK.  Ds»  rature»  et  des  renvois  non  (-((rti- 
tiéH  ne  rendent  pas  nulle  une  exception  à  la 

forme 4'U 

**  •'  Ne  peut  être  maintenue  parce  que  lu  Défendeur 
CHt  (jualifié  de  "  mentUHier"  dans  le  bref,  tan- 
dis qu'il  prétend  être  "  oontracteur  et  commer- 
çant"     4G: 

KXECUTION.  Le  créancier,  qui  a  reçu  un  acompte  Hurle  jugement, 
doit  mentionner  cet  acompte  sur  le  tlos  du  bref 

d'exécution 423 

*'  Un  créancier  ne  peut  saisir  et  vendre  le  terme  non 

expiré  d'un  bail  de  son  débiteur ;?44 

EX  m  BITS,  La  24e  règle  de  pratique  de  la  Cour  Supérieure  a  été 
abrogée  par  la  7(>e  nection  de  l'acte  de  judicaturo  de 
1857,  quant  à  la  production  des  exbibits 155 


FA(TEUR.  Celui  qui  fait  des  avances  à  un  facteur  sur  des  mar- 
cliandises  ((ui  n'appartiennent  pas  A  ce  facteur  ne 
peut  être  considère  comme  étant  de  mauvaise  foi, 
<luoiqu'il  sache  que  le  facteur  n'est  pas  le  proprié- 
taire des  effets,  s'il  n'est  jins  informé  (ju'il  n'a  pas 

le  droit  de  les  engager 76  et  (S2 

1  AITS  ET  ARTICLES.  La  partie,  assignée  à  répondre  de  vive  voix 
à  des  interrogatoires  sur  faits  et  articules,  ne 
peut  consulter  des  notes  écrites  que  pour  citer 

des  dates  et  des  chiffres ; :{55 

**  "  La  partie,  qui  a  répondu  à  des  interrogatoires 
sur  faits  et  articles,  ne  sera  pas  admise  à  mo- 
difier sa  réponse 856 

••  "        Lapartie,<iui  est  requise  de  fournir  à  son  adver- 

saire les  détails  de  sa  demande  et  <)ui  refuse 
de  le  faire  en  répense  à  des  interrogatoires  sur 
faits  et  articles,  est  exposée  avoir  tenir  ces  in- 
terrogatoires sur  faits  et  articles  pour  avérés..    503 
"  "        Lorsqu'un  ordre  surfaits  et  articles  a  été  émané, 

on  ne  peut  en  faire  énumer  un   autre  avant 

que  le  premier  ne  soit  satisfait 135 

EOLLE  ENCHÈRE.  La  règle  pour  folle  enchère  doit  contenir  une 

description  de  l'immeuble  vendu 125 

'*  "        Une  requête  pour  folle  enchèrecontre  une  femme 

séparée  de  biens  doit  être  signifiée  au  mari...    463 
FRAUDE.  Un  contrat,  fait  entre  deux  particuliers  avec  l'intention 
de  frauder  un  tiers,  n'en  est  pas  moins  valable  entre 

les  contractants 3U9 

•'  : — Vide  Ckhsios  de  iuess. 


a 


GACJE  -.—Vide  Facïkub. 


HUTSSIEli.  Un  huissier  peutexécuter  un  bref  de^m/ocia/i  contre 

son  beau-frère  on  autre  allié 334 


■'il 
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IN  FORMA  l'AlJl'ERLS:— Ii./»'CAUTioNNHMKNT  l'otii  kuais. 
INTÈKKÏ.  Lor8(iu'un  uian^liand  envoie  des  comptes  où  il  charge 
l'intt'rét,  cet  intériH  ne  sera  pas  déduit,  si  le  Défendeur 
ne  plaide  pas  que  des  acomptes  ont  été  donnés  sur  le 

compte  mémo 246 

INTERKrdAToiRES  SUK  FAITS  ET  ARTICLPX  Celui  à  qui  il 
est  ordonné  de  répondre  de  vive  voix  ne  peut 
lire  SCS  réponses  sur  un  papier  nréparé  à  l'avance    131 
INTERRUPriON  DE  LA  PRESCUIITION  -.—  Vide  I'iikhchiitioe. 
INTERVENTION.  I^  créancier  du  mari  ne  peut  intervenir  dans 
une  action  en      ;»<ration  de  biens  que  pour  la 
conservation  de  siS  droits 428 


JIGEMENT  INTERLOCUTOIRE:— F»rf«  Aii-hi.. 
JURIDICTION.  Dans  une  action  hypotliécaire,  la  Cour  de  Circuit 
dn  district  où  se  trouve  la  propriété  ai  uridiction, 

et  non  celle  du  lieu  où  le  contrat  a  été  {lassé 50 

*'  Lorsque  le  terme  d'un  bail  est  pour  moins  d'un 

an  et  que  le  montant  du  loyei-  est  inférieur  à 

$200,  la  Cour  de  Circuita  juridi  tion 56 

"  :  —  Vide  Api'Ei,. 


LEGS: — l'ide  Accroissement. 

LOI  ÉTRANGÈRE.  L'exécuteur  testamentaire,  qui  poursuit  en 

vertu  d'un  testHment  fait  à  l'étranger,  n'est 
pas  tenu  d'alléguer  qu'en  vertu  de  la  loi 
étrangère  il  a  un  bon  droit  d'action 419 

M 

MANDAT  : — Vide  Société  de  bienfaisance. 

MARIAGE  IN  EXTREMIS.  Le  mariage  dans  l'espèce  est  déclaré 
valide,  quoique  l'époux  soit  mort,  deux  jours 
après  le  mariage,  de  la  maladie  dont  il  était 
alors  atteint,  vu  que,  lors  du  mariage,  il  n'était 
pas  soHs  l'impression  qu'il  allait  mourir 157 

MINEUR.  Un  mineur  peut  être  poursuivi  personnellement  pour 
des  objets  de  nécessité,  sans  qu'il  soit  nécessaire  de 
diriger  l'action  contre  son  tuteur 155 

MUR  MITOYEN.  Le  voisin,  qui  se  sert  de  l'exhaussement  d'un 
mur  mitoyen,  est  tenu  de  payer  la  moitié  du 
prix  de  cet  exhaussement 122 

N  "    •■ 

NOVATIOÎ* .  L'acceptation  d'un  billet  i^romissoire  en  renouvelle- 
ment d'un  billet  antérieur  n'opère  pas  novation 473 

"  V>2  '  "''et  promissoire  n'opère  pas  novation 349 

NUISANCE.  Dans  une  action  en  dommage  pour  nuisance,  l'allé- 
gation que  la  chose  que  l'on  prétend  constituer  une 
nuisance  est  plus  utile  au  public  que  les  inconvé- 
nients dont  on  se  plaint,  ne  constitue  pas  une 

défense, 119 

33 
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OBTENTION  D'ARGENT  SOUS  DE  FAUX  PRÉTEXTES.  Il  n'y  a 
pas  obtention  d'argent  sous  de  faux  prétextes, 
si  les  deniers  obtenus  appartiennent  à  une 

société  dont  l'accusé  fait  partie 111 

Oij'FUE.  L'oli're  du  capital  et  de  l'intérêt,  après  l'émanation  d'un 
bref  de  sommation^  n'est  pas  sufHsante,  si  on  n'oft're  en 

même  temps  les  frais  de  sommation  avant  retour 258 

OPPOSITION.  Un  opposant  ne  peut  invoquer  des  moyens  déjà 
invoqués  dans  une  précédente  opposition  qui  a  été 

renvoyée 423 

"  : — Vide  Cautionnement  i'our  frais. 

A  FIN  DE  CONSERVER:— F'ide  Procédure. 
EN  SOUS  ORDRE.  Pour  s'opposer  en  sous  ordre  à 
la  distribution  de  deniers  provenant  d'immeubles 
appartenant  à  des  mineure  il  faut  alléguer  leur 
insolvabilité  et  non  pas  seulement  l'insolvabilité 
du  tuteur 389 


OPPOSITION 


PARTIES  EN  CAUSE  -.--Vide  Prooédure. 

PEREMPTION  D'INSTANCE.  Le  fait  qu'une  règle  pour  péremi)- 
tion   a  été    endossée    et    intitulée  "Louis'.' 
au  lieu  de  "Lewis,"  n'est  pas  fatal  à  la  procédure.    131 
PEREMFTION  D'INSTANCE  :— Fide  Dépens. 
PLAIDOYER.  Un  plaidoyer  de  paiement  doit  indiquer  la  date  à 

laquelle  le  paiement  a  été  fait 340 

"  ,: — Vide  Procédure. 

PONT  DE  PÉAGE.  Le  fait  de  transporter  des  passagers  constitue 
une  violation  du  privilège  accordé  au  propriétaire 
d'un  pont  de  péage,  si  ce  transport  procure  quelque 

avantage  à  celui  qui  le  fait 19  et  22 

POSSESSION.  Celui  qui  a  possession  d'une  partie  d'un  immeuble 
ne  perd  pas  cette  possession,  quoiqu'il  ne  fasse  pas  di- 
viser cette  partie 94 

PRESCRIPTION.  La  déclaration  faite  par  un  débiteur,  à  qui  on 
demande  le  paiement  d'une  créance,  qu'il  a 
une  créance  plus  élevée  contre  celui  qui  lui  fait 
cette  demande,  constitue  «ne  interruption  ùe 

la  prescription 153 

'*  Le  paiement  d'un  à  compte  sur  un  billet  promis- 

soire  a  l'effet  d'interrompre  la  prescription 246 

PREUVE.  Dans  une  action  pour  gages  par  un  domestique  contre 
son  maître,  ce  dernier  ne  peut,  par  son  témoignage, 
prouver  des  faits  d'insurbordination  et  de  négligence 

de  la  part  du  domestique 370 

Dans  une  inscription  en  faux  contre  un  testament,  le 
témoignage  isolé  du  témoin  au  testament  ne  suffit  pas 

pour  maintenir  l'inscription  en  faux 89 

Des  réponses  à  des  interrogatoires  sur  faits  et  articles, 
données  dans  une  cause  peuvent  servir  de  preuve  dans 

une  autre  cause 58 

La  preuve  d'un  contrat  fait  à  l'étranaer  doit  se  faire 

d'après  la  loi  du  pays  où  le  contrat  a  été  fait 66 

On  ne  peut,  par  preuve  testimoniale,  constater  un  rè- 
glement de  compte  dans  une  matière  excédant  $50....    448 
: — Fide  Assurance  Maritime. 
: — Vide  Procédure. 
: —  Vide  Testament. 
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PROCÉDURE.  Dans  une  cause  sur  billet  promissoire,  l'endosseur 
qui  nie  sa  signature  doit  accompagner  son  plai- 
doyer d'un  aflidavit,  tel  que  requis  par  la  loi,  et 
faute  par  lui  de  ce  faire,  sa  signature  est  présumée 

vraie 451  et  453 

'*  Dans  une  poursuite  sur  billet  promissoire,  il  n'est 

pas  nécessaire  d'alléguer  que  ce  billet  a  été  donné 

pour  valeur 263 

"  Le  défaut  de  qualité  d'une  femme,  qui  est  désignée 

comme  séparée  de  biens,  jieut  être  invoqué  dans 

un  plaidoyer  au  mérite 264 

"  Le  Demandeur,  dans  une  action  sur  compte  réglé, 

devra  produire  des  détails 118 

'•  Le  Demandeur,  qui   allègue  qu'une  femme  est  sé- 

parée de  biens  d'avec  son  mari,  doit  prouver  cette 

allégation 264 

"  Il  sera  permis  de  contester  une  coUocation  après 
les  délais,  s'il  appert  que  la  collocation  est  mal  fon- 
dée      245 

"  L'AYjpelant,  qui  n'a  pas  produit  son  factum  dans  le 

délai  prescrit,  peut  être  relevé  de  ce  défaut,  même 

lorsque  l'Intimé  a  demandé  le  rejet  de  l'appel 1 

"  La  résolution  d'un  acte  ne  peut  être  poursuivie 

sans  mettre  en  cause  toutes  les  p&rties  à  cet  acte..      16 
"  Les  deniers,  avancés  à  un  contracteur  en  acompte 

de  son  contrat,  ne  peuvent  être  recouvrés  par  une 

action  d'assumprii  ordinaire 14 

"  Les  parties  dans  une  cause  ne  peuvent,  après  le 
rapport  de  l'action,  changer  la  nature  de  cette  ac- 
tion de  consentement  mutuel 87 

"  Les  plaidoyers  produits  après  les  délais  ne  seront 

pas  nécessairement  rejetés  du  dossier 252 

•'  Une  opposition  à  fin  de  conserver  ne  sera  pas  reçue 

après  les  -délais,  si  le  retard,  dans  sa  production, 
est  dû  à  la  négligence  du  procureur  de  l'Opposant.    244 
"  : — Ft'rfe  Action  EN  REDDITION  DH  coMPTK. 

"  : — Vide  Action  pétitoihk. 

"  : — Vide  Auditeur. 

"  : —  Vide  Capias. 

"  : — Vide  Défense  kn  droit, 

"  : —  Vide  Exhibits. 

"  : — Fidf  FoM-E  enchère. 

"  : — Vide  Pl  ai  doy  br. 

"  i—Fide  Saisie- ARRÊT  AVANT  JUGEMENT. 

"  : — Ftr/<?  Tierce  opposition. 

"  (CRIMINELLE.  Sur  accusation  de  parjure,  le  Dé- 

fendeur doit  se  soumettre  à  la  juridiction  de 
la  cour,  avant  de  plaider  A  telle  accusation..    117 
PROOfcS  PAR  .niRY.  Lorsque  deux  causes  d'action  sont  réunies 
dans  une  même  poursuite,  dont  l'une  commer- 
ciale et  l'autre  non  commerciale,  l'action  n'est 

pas  susceptible  d'un  procès  par  jury 254. 

"  Si  lo  juge  omet  d';  donner  des  instructions  quant 

à  l'imputation  de  certains  paiements  dont  il  est 
question  dans  la  cause,  il  y  a  lieu  à  un  nouveau 

procès 374 

"  : — Vide  Action  en  reddition  de  compte. 
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Q 

QUO  WARRANTO.  Des  allégations  générales  dans  la  requête  pour 

quo  varranto  sont  suffisantes 378 

"  Ne  peut  être  décidé  que  par  le  tribunal 100 

R 

R.EGISTRATEUU.  Un  régistrateur  est  responsable  des  dommages 
résultant  de  son  défaut  d'avoir  omis  d'entrer  une 

hypothèque  dans  un  certificat  qu'il  a  donné 364 

RÈGLE  DE  PRATIQUE  -.—  Vide  ExHiniTS. 

RESPONSABILITE.  Le  capitaine  d'un  bateau  à  vapeur  est  res- 
ponsable des  dommages  causés  à  un  quai  par 

son  vaisseau 358 

"              : — Firfe  VoiTURiKR. 
RIVIÈRE.  Les  rivières  non  navigables  et  non  flottables  sont  la 
propriété  privée  des  propriétaires  riverains,  et  la  ri- 
vière Jacques-Cartier  est  une  rivière  non  navigable 
et  non  flottable 381 


SAISIE- ARRET  AVANT  JUGEMENT.  L'affidavit  alléguant  que, 
sans  le  bénéfice  d'une  saisie-arrêt,  le  Deman- 
deur perdra  sa  dette  ou  souffrira  des  dom- 
mages, n'est  pas  illégal 54 

SAUVAGES.  Les  sauvages  n'ont  pas  le  droit  de  disposer  du  bois 

qui  croît  sur  leur  réserve L'9 

SENTENCE  ARBITRALE.  Le  défaut  de  signification  d'une  sen- 
tence arbitrale  la  rend  nulle 61 

SÉPARATION  DE  BIENS  -.—Vide  Action  en  séparation  dk  biens. 
SOCIETE.  La  déclaration  des  noms  des  associés  doit  être  enregis- 
trée au  bureau  du  protonotaire  ou  au  bureau  d'enre- 
gistrement du  lieu  où  la  société  a  le  siège  de  ses 

affaires 235  et  2;i7 

♦'  La  mauvaise  conduite  de  l'un  des  associés  est  une  cause 

de  dissolution  de  la  société  et,  dans  une  action  par  un 
individu  pour  être  admis  membre  de  cette  société, 
suivant  convention  à  cet  effet,  la  mauvaise  conduite 

du  Demandeur  est  une  bonne  défense  à  l'action 313 

**  L'associé  n'a  pas  le  droit  d'associer  un  tiers  à  la  société 

sans  le  consentement  de  ses  coassociés 281 

"  Un  associé  n'a  pas  d'action  (ïassumpgit  contre  son  ci- 
devant  coassocié,  pour  dettes  dues  ou  argent  retiré 
du  fonds  social,  lorsqu'il  y  a  eu  dissolution  de  so- 
ciété   

"         : — Vide  Action  en  reddition  de  compte. 
"  DE  BIENFAISANCE.    Le  trésorier  d'une  société  de 

bienfaisance  ne  peut  accepter  un  billet  promissoire 

en  paiement  de  ce  qui  est  dû  à  la  société 

«  DE  CONSTRUCTION.  Le  droit  de  convocation  réside 
dans  le  président  ou  le  secrétaire.  La  réquisition  doit 
être  adressée  au  président  et  directeurs  et  doit  con- 
tenir l'objet  de  la  réunion.  L'élection  des  directeurs 
doit  (.e  faire  un  à  un,  et  non  pas  tous  à  la  fois  par  un 
même  scrutin.  Le  président  doit  présider  les  assem- 
blées..       42 

SUBSTITUTION  DE  PROCUREURS.  On  ne  i)ent  nommer  un 
nouveau  procureur,  sans  qu'il  y  ait  eu  révocation  du 
procureur  de  record 263 
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TÉMOIN.  Pour  rexainen  d'un  témoin  qui  doit  laisser  la  province, 
il  n'est  pas  nécessaire  de  l'avis  d'un  jour  franc  sui- 
vant la  règle  ordinaire 430 

••  Un  témoin  sur  le  point  de  laisser  la  province  peut  être 

examiné  avant  le  rapport  de  l'action,  et  il  n'est  pas 

nécessaire  d'un  avis  d'un  jour  franc 464 

"          : — Vide  Enquête.  a» 
TESTAMENT.  Un  testament  doit  être  prouvé  dans  le  district  où 
le  testateur  avait  son  domicile,  lorsqu'il  est  dé- 
cédé      469 

TIERCE  OPPOSITION.  Une  i)ersonne.  dont  les  droits  sont  affec- 
tés par  un  jugement,  peut  par  une  action  directe, 
de  la  nature  d'une  tierce  opposition,  faire  re  viser 

ce  jugement 425 

TTElîS-SAISI.  Le  Défendeur  ne  peut  contester  la  déclaration  d'un 
tiers-saisi  admettant  qu'il  doit,  parce  que  les 
effets  de  ce  tiers-saisi  seraient  sous  exécution tîÎjL' 
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VAISSEAT'   A  VAPEITR,.— rid«  liEsi-oNSABiMTÉ. 
VENTE.  Celui  qui  vend  avec  la  clause  de  "franc  et  quitk"  obtien- 
dra jujjement  contre  l'acheteur  qui  plaide  que  le  ter- 
rain vendu  est  hypothéqué,  pourvu  qu'en  déduisant  du 
prix  de  vente  le  montant  de  l'hypothèque,  il  reste  une 

balance  dtie  au  vendeur 265 

•'          L'acquéreur  d'une  terre  devient  le  propriétaire  des  fu- 
miers qui  sont  sur  cette  terre 102 

"          Le  vendeur  d'une  chose  mobilière  doit  en  offrir  la  livrai- 
son, s'il  veut  être  payé  du  prix 107 

"  Le  vendeur  d'une  quantité  de  grain  peut  le  revendiquer 

si  la  vente  a  été  faite  sans  terme  et  quoique  ce  grain 
ait  été  mêlé  avec  d'autres  grains,  et  c'est  à  l'acheteur 

de  prouver  que  la  vente  a  été  faite  à  terme 2(i2 

'•  Lorsqu'une  vente  est  faite  sur  échantillon,  l'acheteur  (jui 

trouve  gue  la  chose    vendue  n'est  pas    conforme  à 

l'échantillon  doit  réclamer  sans  délai 247 

JUDICIAIRE  DE  MEI^BLES.    Peut  être  annulée  pour 

fraude 139  et  142 

VOITIÎRIER.   Le  voiturier  est  responsable  de  la  perte  des  effets 

qu'il  a  transportés  sur  le  pont  du  vaisseau ;{2() 

"  Le  voiturier  est  responsable  de  sa  négligence,  même 

lorsqu'il  met  sur  le  connaissement   une  clause 

limitant  sa  responsabilité 85 

"  Le  voiturier  est  responsable  des  choses  qu'il  trans- 

porte, sauf  le  cas  de  force  majeure.  Il  ne  peut  être 
déchargé  de  cette  responsabilité,  en  prouvant  que 
le  consignataire  a  eu  connaissance  des  avis  limi» 
tant  cette  responsabilité,  si  la  perte  a  été  causée     • 

paria  négligence  du  voiturier 1  et  10 

Le  voiturier  est  responsable  jx)ur  les  bijoux  d'une 

femme  volés  dans  sa  valise  durant  le  voyage 13<> 

: — Vide  ('.\  VI AU. 
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